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Sunday Obsbryance Acts 

PreMmmary- — Subject to the exceptions contained in the Sunday 
Entertainments Act, 1932 (a), which has made important modifications 
of the law relating to Sunday entertainments, the position of public 
entertainments on Sunday is governed by the Sunday Observance 
Acts, 1625 and 1677, which are general in scope, and the Sunday 
Observance Act, 1780, which is specifically concerned with public 
entertainments. m 

The Simday Observance Acts, 1625 and 1677.— The Sunday Observ- 
ance Act, 1625 (5), prohibits the meeting out of their own parishes on 
Sunday of assemblies or concourse of people for any sports or pastimes 
whatsoever, and any bearbaiting, bullbaiting, interludes, common 
plays or other unlawful exercises or pastimes used by any persons within 
their own parishes. Offenders are liable to a fine of three shillings and 
fourpence which can be levied by distress. Proceedings must be taken 
within one month of the commission of the offence. The Sunday 
Observance Act, 1677 (d), prohibits tradesmen, artificers, workmen, 
labourers or other persons whatsoever from doing or exercising any 
worldly labour, business or work of their ordinary callings upon Sunday, 
works of necessity and charity only excepted. The words tradesmen, 
artificers, workmen, labourers or other persons whatsoever ’’ are to be 
strictly construed and “ other persons whatsoever ” only includes 
ppxsom ejusdem generis (d). A tradesman means a person carrying on 
business, an artificer a person who makes something, a workman or 
labourer a person in employment (e). 


(a) 25 Halsbury’s Statutes 921. See post, p, 5. 

(b) 4 Haisbury’s Statutes 321. 

(c) Ibid,, 325. See also Shops (Suuday Trading Restriction) Act, 1936, s, 14 ; 
29 Halsbury’s Statutes 152. 

(d) Sandiman v. Breach (1827), 7 B. & €., at p. 100 ; 42 Digest 938, 100, 

(e) Palmer v. Snow, [1900] 1 Q. B. 725 ; 42 Digest 938, IQS, The Act does not, 
therefore, apply to a soldier engaged in enlisting men for the army, Wolton v, Gavin 
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Offenders areiiable to a penalty of five, shillings which can be levied 
by distress to- forfeiture of goods exposed for sale(f ). Proceedings 
must be taken within ten days after the commission of the otence {/), 

' P3 y ■ 

The Sunday Observance Act, 1780,“Any house, room or other place 
opened or used for public entertainment or amusement' or for public 
debating on any subject whatsoever, upon any part of Sunday and to' 
which persons are admitted by payment of money or by tickets sold 
for money is deemed a disorderly house or place (g), the keeping of 
which is a nuisance at common law (A). 

Any house, room or place at which persons are supplied with tea, 
coiEfee or any other refreshments of eating or drinking on Sunday at a 
greater price than the common and usual prices at which such refresh- 
ments are sold on other days at such premises are deemed to be premises 
to which persons are admitted by the payment of money, although the 
money is not taken in the name of and for admission or at the time when 
the persons enter or leave the premises (i). Premises opened or used for 
public entertainment or amusement or public debate on Sunday at the 
expense of subscribers or contributors, and to which persons are admitted 
by tickets to which the subscribers or contributors are entitled, are also 
deemed a house, room or place to which persons are admitted by the 
payment of money within the meaning of the Act. 

Where a charge is made for reserved seats but admission is free, 
however, it has been held that there is no infringement of the Act (A). 
The question as to whether any particular proceedings or activities 
come within the meaning of the Act must essentially be a question of 
fact, but there have been a number of judicial decisions which are of 
some guidance. Where the proceedings at meetings held on Sunday 
evenings in a hall registered for that purpose as a place of religious 
worship comprised a performance of sacred music and the delivery of 
an address, sometimes of a religious tendency, sometimes neutral, but 
never profane there being “ no debating or discussion, nothing dramatic 
or comic or tending to the corruption of morals, or to the encouragement 
of irreligion or profanity ’’ and admission to the body of the hail was 
gratuitous, although tickets were sold and money taken for admission 
to ^reserved seats, the objects of the promoters not being pecuniary 
gain, it was decided that such proceedings did not constitute an 
“ entertainment or amusement ” within the Act (Z). 


(1850), 16 Q. B, 48 ; 42 Digest 08T, SS ; a solicitor, JPeaie y. BicKens (1834), 1 Cr, M. 
& E. 422 ; 42 Digest 039, 210 ; a barber. Palmer v. Snow^ cmte, p. 1 ; a farmer, JR. v. 
SUveBter{X^M), 10 Jw. (n. s.) 860 ; 42 Digest 938, lOB ; sub'mm.B.Y. Ckworih 
(1864), 4 B. S. 927 ; or the owner of a stage coach, SanMman v. Breach, ante, p. 1 ; 
Eos parte Middletm (1824), 3 B. & €. 164 j 42 Digest 938, 99. 

(J) Sunday Observance Act, 1677, Consent of the chief oflieer of police Is 
necessary ; Sunday Observation Prosecution Act, 1871; 4 Halsbury’s Statutes 
669. This Act only affects Sunday entertainments so far as the employment of 
artisans, workmen or labourers is involved. 

(g) ^day Observance Act, 1780,' S. 1 ; 4 Halsbury’s Statutes 379. 

(h) B. V, B^insm (m2), 2 Burr. 1232 ; 15 Digest 754, S2JS9. 

(i) ^day Observance Act, 1780, s. 2 ; 4 Halsbury’s Statutes 380. 

0) WrllioMS V. WrigU (1897), 13 T. L. R. 551 ; 15 Digest 759, 8176. 

(1) Bamter v. iMng^ (1868), L. E. 4 C, P. 21 ; 15 Digest 759, 8173. “ It is 
student to say thM in our opinion a place duly and honestly registered as a place 
of public womhip in which no music but sacred music is performed or sung, where 
nothing dramatic is introduced, where the discourses delivered are intended to be 
instructive and <^ntam nothing hostile to religion, where the objects of the pro« 
moters may be either to advance their own views of religion or as they allege ‘ to 
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On the other hand, where a building which was open on Sundays 
to the public on payment of sixpence comprised an aquarium for the 
exhiMtion of marine fish and animals, a reading room with newspapers, 
a restaurant, dining-hall and conservatories and various objects of 
interest including illuminated microscopes were exhibited and a band 
played sacred music on Sundays (programmes being issued to state 
what music would be played and when the fish would be fed), it was 
held to be a place of entertainment and amusement within the 
statute (m). The fact that subsequently, in respect of the same build- 
ing, the reading room was used on weekdays only, the band music on 
Sundays was discontinued and newspapers and illuminated miseroscopes 
were not provided, did not prevent it from still being a place of amuse- 
ment within the meaning of the Act [83 

Penalties under Act of 1780,— The keeper of every house, room or 
place opened or used for the purposes mentioned above on Sundays 
is liable to forfeit the sum of two hundred pounds for every day the 
premises are opened or used to such persons as will sue for the same, 
and is also punishable as the law directs in cases of disorderly houses (o). 

Any person who appears to act, or behaves as master or mistress 
or as the person having the care, government or management of such 
premises is deemed to be the keeper and is liable to be sued or prosecuted 
and punished, notwithstanding he or she be not the real owner or 
keeper ; and where such premises are owned by persons in partnership 
as joint owners or joint keepers all such persons are deemed to be the 
owners or keepers and liable to prosecution and punishment (p). 

The person managing or conducting any entertainment or amuse- 
ment which infringes the Act or acting as master of the ceremonies 
there or as moderator, president or chairman of any meeting for public 
debate, is liable for every offence to forfeit the sum of one hundred 
pounds to such person as will sue for such amount and every door- 
keeper, servant or other person who collects or receives money or 
tickets from persons assembling at such premises on Sunday or who 
delivers out tickets for admitting persons to such premises on Sunday 
is similarly liable to forfeit the sum of fifty pounds (g), 

make science the handmaid of religion ’ is not ^ used for public entertainment or 
amusement ’ within the statute,’’ per Bvles, J,, at p. 25. 

(m) Terry v. Brighton Aquarium Co. (1875), L. R. 10 Q. B. 306 ; 15 Digest 759, 

8174. 

(n) Warner v. Brighton ^fwariww Co. (1875), I». R, 10 Ex. 291 ; 15 Digest 759, 

S17S. ' . . ■ ■ ■ ■ ■ . . 

(o) Sunday Observance Act, 1780, s, 1 ; ’ 4 Halsbury^s Statutes 379. See also 
Disorderly Houses Act, 1751, s. 2 ; 4 Halsbuiy’s Statutes 360. In an action for 
the recovery of a penalty the defendants pleaded in bar a judgment in favour of a 
third party for the recovery of same penalty. This judgment had been obtained in 
an action which was commenced with the defendants’ consent in the name of another 
plaintiff while the first-mentioned action was pending, and was carried through by 
intervention of a solicitor employed by the defendants and without interference of 
such other plaintiff for the protection of the defendants ffom any action brought 
or to be brought in respect of the penalty claimed, and also for the purpose of taking 
the Home Secretary’s opinion whether he would remit the penalty. It was held 
that the judgment recovered was np bar to an action for the same offence by a different 
plaintiff. Of the three judges who heard the ease in the Court of Appeal, one based 
his decision on the ground that the judgment had been recovered in an action in 
which the then defendants were in truth both plaintiff and defendants ; another on the 
ground that the judgment had been obtained by covin and collusion ; and the third 
on both these grounds (GirdUstone v. Brighton Aquarium Co. (1879), 4 Bxch. 107 ; 
15 Digest 760, 8178). 

(p) Sunday Observance Act, 1780, s. 2 ; 4 Halsbury’s Statutes 380. 

(q) IJnd.t s. 1 ; 4 Halsbury’s Statutes 379* 
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; The: expression “keeper” of a -house and “ person managing or 
conducting ” an entertainment must be taken to include a limited 
companyj but the directors are not liable as such. To make them 
liable,, it is necessary to prove that they acted as, persons having the 
management of the premises on the particular Sunday on which the 
offence was committed (r). 

Where, however, boxing competitions were held in a place open for 
public entertainment on Sunday and an action was brought against 
various defendants for the recovery of penalties, it was held that the 
general manager of the company owning the place, although absent 
through illness on the day in question, but with knowledge of what 
the entertainment was to be and that any instructions which he sent 
would be carried out, was the “ keeper ” ; and that a person who intro- 
duced the boxers in each contest, announced verdicts and future pro- 
grammes was “ master of the ceremonies ” within sect. 1 of the Act and 
that they were liable to the penalties prescribed by the Act (s). 

Where a hall belonging to a company in liquidation was let by the 
solicitor of the liquidator (who acted as agent of the liquidator and had 
obtained in his own name a music and dancing licence from the respon- 
sible authorities in respect of the premises) to a society formed for the 
purpose of giving lectures on Sunday evenings on art, science, literature 
and other subjects, the public being admitted on payment of small 
sums, it was held that although the jury found that on the occasion of 
a lecture, the hall was used for public entertainment or amusement 
within the meaning of sect. 1 of the Act, neither the solicitor nor the 
person who acted as chairman at one of the lectures came within the 
description of persons liable to penalties {t). 

Any person advertising or causing the advertisement of any public 
entertainment or amusement or any public meeting for debating on 
any subject whatsoever on Sunday to which persons are to be admitted 
by the payment of money, or by tickets sold for money, and any person 
printing or publishing any such advertisement is liable to forfeit the 
sum of fifty pounds for every offence to any person suing for the same (u)* 
A printing and publishing company which printed beforehand an 
announcement of a boxing contest to be held on Sunday has been held 
to be a person publishing an advertisement within the meaning of the 
Act although the advertisement had been published gratuitously merely 
as news (a). 

In order to ascertain whether an advertisement is an infringement 
of the Act, what is to be looked at is the intention of the advertiser at 
the time of publication, and not what is in fact done afterwards. As 
the intention of the advertiser is, however, a question of fact, such 
intention may be proved if the wording of the advertisement is not 
conclusive, by any relevant evidence including what was in fact done 
afterwards (b). 

The mere presence, however, of a printer’s name on an advertisement 
of an entertainment which is an infringement of the Act is not in itself 

(r) Orpen v. Ilmjmarket Capitol Limited and Others (1931), 95 J. P. 199 ; Digest 
(Supp.). 

(s) Green v. Berlmer, [1936] 2 K.B.4r7; [1936] 1 AlIE.R. 199 ; Digest (Supp.). 

(t) Beid V, Wilson and Ward ; Reid v. Wilson and King, [1895] 1 Q. B. 315 ; 
15 Digest 760, S17T. 

(u) Sunday Observance Act, 1780, s, 3 ; 4 Halsbury’s Statutes 380. 

(a) Green v. Berliner, [1936] 2 K. B. 477 ; Digest (Supp.). 

(h) Kitchener v. Evening Standard Co., Ltd,, [1986] 1 K. B. 576 ; Digest (Supp.). 
See also Williams v. Wright (1897), 13 T. L. R, 551 ; 15 Digest 759, 8176. 
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sufficient evidence that the printer actually printed the advertise- 
ment (c). ■ 

There is a difference between persons advertising or causing an 
enterta.inment to be advertised and printers or publishers, and where 
it was found that the person sued as advertiser was only a printer or 
publisher, it was decided he could not be convicted (d). An advertise- 
ment of a place of amusement as distinct from an advertisement of an 
entertainment is no infringement of the Act. [5] 

Any person entitled to any of the above-mentioned forfeitures may 
sue for the same by action of debt in the High Court, and it is sufficient 
to declare that the defendant is indebted to the plaintiff in the sum of 
(being the sum demanded by the said action), being for- 
feited by an Act made in the twenty-first year of the reign of His 
Majesty King George the Third, intituled ‘An Act for preventing 
certain abuses and profanations on the Lord’s day, called Sunday’.” 
The plaintiff if he recovers in any* such action is entitled to his full 
costs {e). No action can be brought for any of the penalties imposed 
unless it is brought within six calendar months next after the oftence 
is committed (/), 

In any such action, the defendant may plead the general issue and 
if there is a verdict in his favour or the plaintiff discontinues his action, 
or is non-suited, or Judgment is given against him, the defendant is 
entitled to such full and reasonable indemnity as to all costs, charges 
and expenses incurred in and about any action, suits or other legal 
proceeding as is taxed by the proper officer (g). It is lawful for the 
Crown to remit in whole or in part any penalty, fine or forfeiture imposed 
or recovered for any offence under the Act whether on indictment, 
information or summary conviction, or by action or any other process (h). 
C63 

Sunday Entertainments Act, 1932 

Cinematograph Entertainments. Fower to Allow Euchibitiom on 
Notwithstanding anything in any enactment relating to* 
Sunday observance, the authority (^) having power to grant licences 
under the Cinematograph Act, 1909 (k), may in areas to which sect. 1 
of the Sunday Entertainments Act, 1932, is made applicable (k), allow 
places in those areas licensed to be opened and used on Sundays for the 


(c) Tarlir^ v. Rome (1930), 52 T, L. R. 220 ; Digest (Stipp.) ; Green v. Berliner^ 
[1930] 2 K. B. 477 ; [1986] I AU E. H. 199 ; Digest (Supp.). 

(d) Green v. Kursml (Southend-m-Sea) Estates, Bid., [1937] 1 All E, R. 732 ; 
Digest (Supp.). 

(e) Sunday Observance Act, 1780, s. 4 ; 4 Halsbury’s Statutes 880. 

(/) IMd., s. 5 ; ibid., 381. An amendment of claim when six months had elapsed 
since the alleged o^enoe was not allowed in Green y. Kursall (Souihend-on’^Sea) 
Estates, Ltd., supra. 

(g) Ibid., s. 6 ; ibid., as modified by Limitation of Actions and Costs Act, 1842, 
s. 2 ; 13 Haisbury’s Statutes 460, which is repealed by Public Authorities Protection 
Act, 1893, s. 2, as to cases within that Act ; see 26 Halsbury, 2nd ed., 289. 

(h) Remission of Penalties Acts, 1859 and 1875 ; 4 Halsbury’s Statutes 536, 687. 

(i) The authority is the county council or county borough council, or the Lord 
Chamberlain where the premises are licensed by him ; Cinematograph Act, 1909, 
ss. 2, 6, 7 ; 19 Halsbury’s Statutes 352, 354. See title Cinematogbaphs, These 
councils may delegate any of their functions with or without restrictions or eon* 
ditions to justices sitting in petty sessions ; Md., ss. 5, 6, or to a committee of them- 
selves ; L.G.A., 1933, s. 85 ; 26 Halsbury’s Statutes 352. County councils may also 
delegate to district councils ; L.G.A., 1938, s. 274 ; 26 Halsbury’s Statutes 451. 

(k) See post, p. 8, 
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purpose of cinematograph entertainments subject to such ■conditions (I) 
as the authority may think ht to impose {m). [T] 

of the Act “ Cinematograph Entertainment” 
means the exhibition of pictures or other optical effects by means of a 
cinematograph or other similar apparatus with or without mechanical 
reproductioir of sound (n). [83 

Where a cinematograph entertainment is given at any place allowed 
under the Act to be opened and used on Sundays for that puiposcj no 
person is guilty of an offence or subject to any penalty under the 
Sunday Observance Acts, 1625, 1677 and 1780, by reason of his having 
managed, conducted, assisted at or otherwise taken part in or attended 
or advertised such entertainment or by reason of his being the keeper 
of the place opened and used on Sunday for such entertainment ( 0 ). 

No place, however, is allowed to be so opened and used unless among 
the conditions imposed by the authority there are included conditions 
for securing that no person will be^ employed by any employer on any 
Sunday in connection with a cinematograph entertainment or any other 
entertainment or exhibition given therewith who has been employed 
on each of the six previous days either by that employer in any occupa- 
tion or by any other employer in connection with similar entertainments 
or exhibitions (jp), and also conditions relating to the allocation of the 
profits received where the place is open on Sundays (s'). 

The last-mentioned condition must require that such sums as may be 
specified by the authority not exceeding the amount estimated by the 
authority as the amount of the profits which will be received from 
cinematograph entertainments given while the place is open on Sundays, 
and from any other entertainment or exhibition given with it and 
calculated by reference to such estimated profits or to such proportion of 
them as the authority think fit, will be paid as to a certain percentage 
known as the “ prescribed percentage,’’ if any, to the authority for 
transmission to a fund known as the “ Cinematograph Fund,” and as 
to the remainder to such persons as may be specified by the authority 
for the purpose of application to charitable objects* For the purpose 
of this condition, the profits are to be computed on such basis as the 
authority may direct (r), and prescribed percentage ” means such 
percentage not exceeding 5 per cent, as a Secretary of State may, if 


(/) As to conditions, see title Cinematographs* It has been recommended by 
the Secretary of State that there should be included among the conditions to be 
imposed a condition that the grant of permission to open on Sundays would be 
liable to be withdrawn in the event of any contravention of the conditions subject 
to which cinemas are allowed by the licensing authority to be open on Sundays. 
See circular letter of H.O. dated September 20, 1932, and headed “ Sunday Opening 
of Cinemas*’’.' 

(m) Sunday Entertainments Act, 1932, s. 1 ; 25 Halsbury’s Statutes 921. 

(n) Ibid,, s. 5 ; ibid., 925. 

( 0 ) Ibid., ss. 4, 5 ; ibid., 924, 925. 

(p) Ibid., B, I (1) (a) ; ibid,, 921. 

(q) IMd.,B. 1 (1) (b) ; ibid., 924. 

(r) IMd., s. 1 (1) (b). So far as payments for charitable objects are concerned, 
the Secretary of State has pointed out that it will be open to the licensing authority 
either to recjuire all the payments to be made to some person responsible for the 
allocation of the profits to the various charities, or if the licensing authority desire 
to retain control over the distribution of the contributions they may themselves 
nominate, as the persons specified, the secretary or other officers of the charities to 
which they wish the cinemas to make their contributions, and may in this way 
apportion between the Various charities which they wish to benefit the payments 
due from cinemas within their jurisdiction. See circular letter of H.O. dated 
September 20, 1932, headed “ Sunday Opening of Cinemas.” 
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he , tMnk&';'fe made by him. .aiid ' laid before" 

Parliament {$). . This has been fixed by the Secretary of State at 0 per 
cent. (I). '": [93 ' 

The ‘‘ Cinematograph Fund is established under the direction and 
control of the Privy Council and the sums paid to an authority for 
transmission to such fund must be transmitted at such times and in 
such manner as may be prescribed by a Secretary of State and laid 
before Parliament (t^). ■ 

By the Cinematograph Fund Regulations, 19BS, where the licensing 
authority is not the council of a county or county borough or a committee 
of any such council, the licensing authority must, as soon as may be 
after March 31, Jime 80, September 80 and December 81 in each year, 
transmit to the council of the county or county borough in which their 
area is situate, the amount of sums paid to them under the Act during 
the preceding three months for the purpose of being transmitted to the 
cinematograph fund together with a statement in a prescribed form 
showing how the amount in question is made up (a). 

As soon as may be after the four dates above mentioned, the council 
of a county or county borough must transmit to the accounting officer 
of the privy council office any sums paid to them under the Act during 
the preceding three months for the purpose of being transmitted to the 
cinematograph fund, and any sums transmitted to them by any other 
licensing authority. Prescribed statements with regard to these Amounts 
must also be submitted (b). Any such sums paid to the Lord Chamber- 
lain must be similarly dealt with (e). 

The sums standing to the credit of the cinematograph fund are 
subject to the deduction of expenses of administration to be applied 
by the privy council for the purpose of encouraging the use and develop- 
ment of the cinematograph as a means of entertainment or instruction. 
The accounts of the fund are to be kept in such form as may be directed 
by the Treasury, and an account showing the revenue and expenditure 
of the fund must be transmitted annually to the comptroller and 
auditor general who must certify and report upon the account, and the 
account and report are to be laid before Parliament (d). [103 

Contravention of Conditions * — In the event of a contravention of 
any condition subject to which a place was allowed to be opened and 
used on Sundays for the purposes of cinematograph entertainment, the 
person who held the licence under the Cinematograph Act, 1909, is 
liable on summary conviction to a fine not exceeding twenty pounds, 
and where he has failed to pay in accordance with the conditions any 
sum required to be paid to any authority or person, is liable to pay that 
sum as a debt to such authority or person (^r). Such sum may, if it 
does not exceed fifty pounds, be recoverable summarily as a civil 
debt {e), 

“ Contravention in relation to any condition includes a failure to 
comply with that condition (/). 


(j?) Simday Entertainments Act, 1982, s. 5 ; 25 Haisbury’s Statutes 925. 

(t) Cinematograph Fund Regulations, 1938 ; S.R. & O., 1988, No.^ 110. 

(u) Sunday Entertainments Act, 1982, s. 2 (1) ; 25 Halsbury’s Statutes 928. 

(а) Cinematograph Fund Regulations, 1983, para. 8* 

(б) Jbid,^ para. 4. 

(c) Ibid., para, 6. 

(d) Sunday Entertainments Act, 1982, s. 2 (2), (8) ; 25 Halsbury’s Statutes 923. 

(e) Ibid,, s. 1 (4) ; Md, 

(f) Ibid., s, 5 ; ibid* 
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Where any person is employed on a Sunday in a place allowed to be 
open ■ and used on Sundays for the purpose' of cinematograph enter- 
tainments, contrary to the conditions imposed, such employment will 
not be deemed a contravention of the conditions if it is proved either 
that the employment was solely due to an emergency caused by a 
mechanical breakdown or to the unavoidable absence of a skilled 
worker due to attend on that Sunday for whom no substitute could 
readily be obtained, and that the emergency was notified within twenty- 
four hours to the authority by whom the place is licensed under the 
Cinematograph Act, 1909, and the person employed contrary to the 
said conditions received a day’s rest in lieu of that Sunday ; or if it is 
proved that the person was employed contrai^ to the conditions only 
by reason of his having been employed on six days previous to that 
Sunday in connection with similar entertainments or exhibitions by an 
employer other than the employer who employed him on that Sunday, 
and that the last-mentioned employer had, after making due inquiry, 
reasonable ground for believing that he had not been so employed 
beforehand (g). 

For the purpose of sect. 4 of the Cinematograph Act, 1909 (h), any 
conditions imposed under the Sunday Entertainments Act, 19S2, are 
deemed conditions of the licence granted under the Act (i). [11] 

Application of Sect 1 of the Sunday Entertainments AcU 1932. — ^Sect. 1 
of the Act extends to every area in which places licensed by the authority 
having power to grant licences under the Cinematograph Act, 1909, 
were within the period of twelve months ending on October 6 , 1931, 
opened and used on Sundays for cinematograph entertainments in 
pursuance of arrangements purported to have been made with the 
authority ; but if the arrangements related only to specific occasional 
entertainments, then unless and until the section is extended to that 
area by order laid before Parliament referred to below, the powers 
conferred by the section must not be exercised with respect to more than 
two Sundays in any year ‘(A), 

The section also applies to any borough or county district to which 
it may be extended by an order laid before Parliament and approved 
by a resolution passed by each House of Parliament (i). To obtain 
such extension of the section to their borough or district, the borough 
or district council must submit to the Secretary of State a draft order 
in the following terms ; In accordance with the provisions of the 

Sunday Entertainments Act, 1932, I one of His Majesty’s 

Principal Secretaries of State hereby order that as from the date on 


ig) Sunday Entertainments Aet, 1932, s. 1 (3) ; 25 Halsbury’s Statutes 922. 

(h) 19 Halsbury’s Statutes 353. S. 4 contains provisions as to power of entry 
by a constable or appointed officer on licensed or unlicensed premises in order to 
ascertain whether (inter alia) the conditions of the licence are being complied -with. 
See title Cinematographs. 

(i) Sunday Entertainments Act, 1932, s. 1 (2) ; 25 Halsbury’s Statutes 922. 

(Jc) Ibid,, s. 1 (5) ; ibid.y 923. The Secretary of State has stated that he is 
advised that the word ‘‘ places” includes a single place, so that if in the area of any 
licensing authority one or more cinemas has been opened on Sundays during the 
specified j^riod in pursuance of an arrangement purported to have been made with 
the licensing authority, the authority is empowered to allow cinemas within its 
are^ to open on Sundays subject to the prescribed conditions. See circular letter 
of the H.O., dated September 20, 1932, headed “ Sunday Opening of Cinemas.” 

^ lbid,f s. 1 (5) ; ibid. This procedure is open not only to those authorities 
m whose areas the Act confers^ no direct power to allow cinemas to open on Sundays, 
but also to those authorities in whose areas the power to allow Sunday opening is 
limited to two Sundays in the year ; Circular letter of H.O., dated October 14, 1932. 
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which this order has been approved by resolutions passed by both Houses 
of Parliament, sect. I of the said Act shall extend to the borough (or 
urban district or' rural district) of Before submitting such 

draft order, the council must publish by means of placards and adver- 
tisement in at least one newspaper circidating in the borough or district 
Jn two successive weeks a notice stating the terms of the draft order 
and the proposal of the council to submit it to the Secretary of 
State (m). ' 

The procedure as to the submission of the draft order varies accord- 
ing to whether or not the area involved is a borough or an urban or 
rural district. An order, however, when approved, does not make any 
change in the licensing system for cinemas ; the power to allow cinemas 
in the area to open on Sundays will continue to be vested in the 
authorities with licensing powers under the Cinematograph Act, 1909, 
and the local authority obtaining the order will not thereby obtain 
licensing powers unless they already possess them (n). 

A draft order submitted to the Secretary of State must be laid by 
him before Parliament together with a copy of a certified statement or 
report (if any) submitted to him therewith (o). |[123 

Procedure in Boroughs and Urban Districts, — The notice of proposal 
to submit a draft order published by a borough or U.D.C. must state 
that a public meeting of local government electors for the borough or 
urban district will be held on a day named, not less than fourteen nor 
more than twenty-eight days after the first advertisement of the notice 
for the purpose of considering the question of the submission of the draft 
order to the Secretary of State (p). 

Such public meeting must be held in accordance with the notice, and 
in relation to such meeting and any poll and other proceeding sub- 
sequent to it, the provisions formerly contained in paragraphs 8 to 16 
of the First Schedule of the Borough Funds Act, 1908 (g^), are made 
applicable as if for reference to ‘" the Bill ” and “ to the promoters of 
the Bill ” there were substituted respectively references to “ the Draft 
Order ” and “ the submission of the Draft Order ” and as if for references 
to “ the Minister of Health ” there were substituted references to the 
“ Secretary of State.” So much of the paragraphs as relates to separate 
resolutions in favour of the promotion of any part or parts of clause or 
clauses of the BiU do not apply (r). 

The paragraphs in question require a public meeting to be called to 
consider the question and a poll in certain circumstances may be 
demanded. Regulations have been made by the Secretary of State 
relating to requisitions for poll and their withdrawal, the withdrawal 
of the draft order, notices relating to poll, appointment of office and 
persons for the purpose of the poll, the days and hours of poll, polling 
districts, polling places and stations, the proyision of requisites for the 
purposes of poll, ballot boxes, marking of register, forms of voting 

{^) Sunday Entertainments Act, 1932, Sched., para, 1; 25 Halsbury's Statutes 
926. See also circular letter of H.O., dated October 14, 1932, which contains 
information on procedure and model forms. 

(n) See circular letter of H.O., dated October 14, 1932, and title Cinematographs. 

(o) 1932 Act, Sched., para. 7 ; 25 Halsbury’s Statutes 926. 

(p) Idtd., Sched., para. 2 ; iMd. 

(q) This Act was repealed by E.G.A., 1983, s. 307; Sched. XI., Fart IV.; 26 
Halsbusy’s Statutes 469, 530, and the procedure laid down therein is now contained 
in the Ninth Schedule of the Act of 1983 ; 26 Halsbury’s Statutes 510. 

(t) Sunday Entertainments Act, 1932 ; Sched., para. 3 ; 25 Haisbury’s Statutes 
926. 
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paper, directions for guidance of voters, presiding officers, declarations 
of secrecy, conduct of polls, declaration of the result of poll, retention 
of documents, , publication of notices, misnomer and' inaecurate descrip- 
tion and rules for polls and prescribing forms to be used in connection 
/therewith, («).. 

" No 'draft order must be submitted to the Secretary of State by the 
council unless the result of' the .poll or decision of the 'meeting of local 
government electors, where final, is in favour of its submission (jg). 

Any draft order submitted to the Secretary of State must be accom- 
panied by a statement of the result of the poll or decision of the meeting 
of electors, if final, certified by the mayor or chairman (u)» ^ b 

Expenses incurred by a council in connection with thd holding of 
any meeting, poll*or other proceeding under the Schedule of the Sunday 
Entertainments;Act, 1982, are to be defrayed by the council out of 
the general rate (a). [ISj 

Procedure in Rural Districts .— notice of proposal to submit a 
draft order published by a R.D.C. must state that an objection to the 
submission of the draft order may be made to them in writing by any 
local government elector for the district within a period specified in 
the notice, not being less than fourteen nor more than twenty-eight days 
after the first advertisement of the notice, and that if at the expiration 
of that period objections have been made and not withdrawn by at 
least one hundred electors or one-twentieth in number of such electors, 
whichever be the less, the council will cause to be held a local inquiry 
into the question of submitting the draft order to the Secretary of State, 
upon such date, not being less than seven days after the period above- 
mentioned, and at a time and place to be specified in the notice (6). 
Such inquiry must be held in public by a person appointed by the 
Secretary of State (c). 

Any local government elector for the district is entitled to appear 
personally and be heard at such inquiry, subject to the right of the 
person holding the inquiry to conclude it when, in his opinion, he has 
received sufficient evidence to enable him to make a report. 

After the conclusion of the inquiry the person holding it must report 
in writing to the council whether public opinion in the district appears 


(s) Sunday Cinematograph Entertainments (Polls) Order, 1932, dated October 
11, 1932, made by the Secretary of State, under the Borough Funds Act, 1903, as 
applied by the Sunday Entertainments Act, 1932 ; S.R. & O., 1932, No. 828. The 
Borough Funds Act, 1903, has been repealed by the L.G.A., 1933, s. 307, Sched. XI., 
Part IV., the First Schedule of the Aet of 1908 being replaced by the Ninth Schedule 
of the Act of 1933, s. 307 (1) ; proviso (iv.) of s. 307 (1) of the Act of 1933 provides 
that nothing in the section shall affect any order, scheme or regulation made under 
any enactment repealed by the Act and every such order, scheme, rule or regulation 
shall continue in force and, if it is of such a nature that it could have been made 
under the Aet, shall have effect as if made under the corresponding provision of the 
Aet and may be amended, varied, repealed, revoked or enforced accordingly. 

(t) Sunday Entertainments Act 1932, Sched., para. 6 ; 25 Halsbury’s Statutes 
926. 

(u) IMd. The H,0. have indicated that they will require in addition evidence 
that the necessary procedure has been complied with and that they consider it 
convenient to adopt a form of statutory declaration which it set out in the circular 
letter of the H.O., dated October 14, 1932. 

(a) Ibid., Sched., para. 9. 

(b) Ibid.^ Sched., para. 4.. 

(c) Ibid., para. 5. ^ It will therefore, be necessary for the Secretary of State to 
be consulted before the date of the inquiiy is fixed, le. before the public notice Is 
issued. See circular letter of H.O., dated October 14, 1932, as to submission to H.O. 
of draft of notice and as to fixing dates. 
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to .be in faYonr of or against the .extension^ of sect.' 1 of the Act to the 
district. , . . . ■ . ' . 

' Except where .an' inquiry^ is .not .required owing to an -absence^qr 
insufficient^ number- of objections>-.no' draft order^ must be submitted 
to the Secretary of State by the council unless the person who 
held the inquiry has reported that public opinion in the district 
appears to be 'in favour of the extension of sect. 1 of the. Act to: the 
■district. 

Except where an inquiry is not required, any draft order submitted 
to the Secretary of State must be accompanied by the report of the 
person who held the inquiry and must be certified by him (d). 

Expenses incurred by a council in connection with the holding of 
any meeting, inquiry or other proceeding under the Schedule of the 
Sunday Entertainments Act, 1982, are to be defrayed by the coxmcil 
out of the general rate (e). p43 

Musical Entertainments. — ^The power of any authority in any area to 
grant licences under any enactment for the regulation of places kept 
or ordinarily used for public dancing, singing, music or other public 
entertainments of the like kind includes power to grant such licences 
in respect only of musical entertainments on Sundays (/). The power 
to attach conditions to any such licence includes power to attach special 
conditions in respect of such entertainments on Sundays (g). 

No person is guilty of an offence or subject to any penalty under 
the Sunday Observance Acts, 1625, 1677, 1780, by reason of his having 
managed, conducted, assisted at or otherwise taken part in, or attended 
or advertised any musical entertainment at any place licensed to be 
opened and used on Sundays for that purpose, or at any place (^) 
authorised by virtue of letters patent or, royal charter to be kept or 
used for entertainments, or by reason of his being the keeper of any 
place open and used on Sundays for such purpose (i), 

“Musical entertainment ’’ for the purpose of the Act means a 
concert or similar entertainment consisting of the performance of music 
with or without singing or recitation (&). [i-Sj 

Museums and other Places. — ^No person is guilty of an offence or 
subject to any penalty under the Sunday Observance Acts, 1625, 1677 
and 1780 (Z), by reason of his having managed, conducted, assisted at 
or otherwise taken part in or attended or advertised any museum, 
picture gallery, zoological or botanical garden, aquarium, lecture or 


(ff) Simday Entertainments Act, 1982, para. 6. 

(e) para. 9. 

fj) Ibid., s. 8 j 25 Halsbnry’s Statutes 924. See title Music, Sincino and Dancing. 
section does not extend to areas where there is no licensing control over public 
music and dancing and the Sunday Observance Act, 1780, will, therefore, continue 
to apply to such areas with the exception of places authorised by letters patent or 
royal charter to be kept or used for entertainments. See circular letter of H.O., 
dated September 20, 1932, and headed ** Public Musical Entertainments ’’ and title 
Music, Singing and Dancing. 

(g) IMd. 


925. 


{h) E.g. Covent Garden, Drury Lane and the Royal Albert Hall. 
(i) Sunday Entertainments Act, 1982, ss. 4 (b), 5 ; 25 Halsbury’s 


's Statutes 924, 


(ife) Ibid., s. 5. As is pointed out in the circular letter of H.O., dated September 
20, 1932, and headed “ Public Musical Entertainments,” the definition is such as to 
include anything in the nature of a variety entertainment. 

(0 lbid.,s.S. 
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debate or by reason of his being the keeper of any such place used for 
such purposes on Sundays (m). 

“Museum” for the purpose of the Act includes any place per- 
manently used for the exhibition of sculpture, casts, models or other 
similar objects (n). £163 

(m) Sunday Entertainments Act, 1932 ss. 4 (c), (d), 5. (n) 5* 
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The Local Government Superannuation Act, 1987 
Introductioii. — The L.G. Superannuation Act, 1037 (iis), provides 
for the cornpulsory superannuation of all whole-time officers of local 
authorities in England and Wales, other than those covered by enact-^ 
ments relating to particular classes such as firemen (6), mental hospital 
employees (c), police (d), and teachers (e). Speaking generally, em- 
ployees other than whole-time officers are not compulsorily super- 
annuable under the ilct of 1937, except where earlier rights subsist. 


(a) 80 Halsbury’s Statutes 885. 

(b) See title Firemen, VoI. 6, and Fire Protection, Vol, 15, 

(c) See post, p. 25, 

(d) See title Pomce Pensions. 

(e) See post, p, 29, 
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but they' may be brought within the scope of statutory provisions by 
the action of an authority possessing- discretionary powers. The Act 
of 1937 repealed the L.G. and Other Officers’ Superannuation Act, 
1922 (/), as from April 1, 1939, and re-enacted its provisions with modifi- 
cations designed to remedy anomalies, simplify the procedure for 
applying superannuation to servants, and assimilate diverse provisions. 
A local authority ” includes the council of a county, county borough, 
metropolitan borough or county district, the Common Council of the 
City of London, and any other local authority within the meaning of 
the Local Loans Act, 1875 (g) and various joint committees (h). £173 

CSassification of Authorities. — ^An administering authority” is 
one required to maintain a superannuation fund, and, subject to certain 
exceptions (i), includes the council of every county, county borough 
and metropolitan borough, of every county district having one hundred 
or more contributory employees, every joint committee established 
by a combination scheme, and every other local authority as respects 
whom the Act of 1922 was in force before April 1, 1939 (J). A '' local 
act authority ” is one who, not having adopted the Act of 1922, maintains 
a superannuation fund under a local Act. An employing authority ” 
is a local authority or other body having a contfibutory employee in 
their service, and includes a local authority who are not an administering 
authority (&). [ISJ 

Classification of Employees. — ^A ‘‘ contributory employee ” is a person 
for the time being entitled to participate in the benefits of a super- 
annuation fund by virtue of inclusion in any one of seven specified 
categories (1) ; a local authority must take into consideration the 
superannuation position of an employee upon entry into employment, 
notify the employee of the result and accompany the notification 
with a statement setting out, inter alia, the rate of conti'ibution payable 
and particulars of previous service (m). A ‘‘ temporary ” whole-time 
officer may become a contributory employee immediately on entry 
into the service of a local authority or after two years’ not necessarily 
continuous service fn). A designated employee ” is one to whom the 
Act of 1922 applied ; an is an employee whose duties are 


(J) 10 Halsbury’s Statutes 863. 

(g) S. 34 ; 12 Halsbury’s Statutes 253, provides, infer alia, that “ local authority ’’ 
meaas various specified bodies, “also any authority whatsoever having power to 
levy a rate.” “ Rate ” is also widely defined, and includes any sum obtained in the 
first Instance by a precept. For the purpose of M. of H. decision No. 67, the Metro- 
politan Water Board was regarded as a “ local authority,” but, for the purpose of 
No. 77, not the Port of London Authority. 

(h) L.G. Superannuation Act, 1987, s. 40 ; 30 Halsbury’s Statutes, 417. 

(i) Ibid., s. 1 (2) ; ibid., 387 ; exceptions are a local authority who have not 
adopted the Act of 1922 and maintain a fund under a local Act, or constituent 
authority under a combination scheme, or a local authority admitted to the scheme 
of another under s. 5 (3) of the Act of 1922 ; 10 Haisbury’s Statutes 865. 

0) Ibid., s. 4 (3) ; ibid., 391 ; the M. of H. may order the transfer of a super- 
annuation fund to another authority in the event of the number of contributory 
employees of the council of a county district falling below one hundred. 

(k) Relations and financial arrangements between an administering and an 
employing authority are governed by L.G. Superannuation (Administration) 
Regulations, 1939 ; S.R. & O., No. 330. 

(i) L.G. Superannuation Act, 1937, s. 3 (2) ; 30 Halsbury’s Statutes 389 ; and 
observe exclusions and proviso to s. 3 (4), 

(m) L.G. Superannuation (Administration) Regulations, 1939; S.R, & O., 
1938,No.330. 

(n) L.G, Superannuation Act, 1937, s. 80 ; 30 Halsbury’s Statutes 410. 
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wholly or mainly administrative, professional or clerical (o) or whose 
annual remuneration exceeds' £250 and who is not an employed con- 
tributor within the National Health Insurance Act, 1936 ; “ 'servant ’’ 

is an employee (excluding a person whose employment is of a casual 
nature) other than an officer (p) ; a ‘‘ whole-time officer ” is one who 
devotes substantially the whole of his time to one or more local 
authorities (§'). £1^3 

Special Classes of Employees* — Special classes of employees are 
subject to modified provisions (r). A holder of a joint appointment 
who has either attained fifty years of age or cornpleted twenty years’ 
service is entitled to a superannuation allowance in the event of cessa- 
tion of service of the other joint holder, except where misconduct 
of a spouse has occurred- Modified provisions (s) are, mainly relating 
to lower percentage rates of contribution varying with length of service, 
are applicable to a transferred poor law or rating employee (t), whether 
subject to the Poor Law Officers’ Superannuation Act, 1896 (u), to the 
Act of 1922, or to a local Act scheme, immediately before April 1, 1939, 
or who, provided contributions previously refunded are returned 
by the employee, enters the service of a local authority after April 1, 
1939. A female nurse, midwife or health visitor retires compulsorily 
at sixty instead of the generally applicable age of sixty-five years, 
but such employees as were in service on April 1, 1939, are subject to 
that provision only if a statutory option to that effect has been exercised, 
retirement is permissive at age fifty-five on completion of thirty years’ 
service ; age fifty is the normal maximum for commencement as a 
contributory employee, an exception being a midwife first employed 
pursuant to the Midwives Act, 1936 (a), during the three years to July 30, 
1939 ; an additional compensatory allowance may be granted if forty 
years’ ser^dee has not been completed at age sixty. An ex-teacher who 
is a contributory employee, may, in certain circumstances, count 
recognised contributory service under the Teachers (Superannuation) 
Acts, 1918 to 1939 (b). An employee of managers of a non-provided 
school who is brought within superannuation by a resolution of a local 
authority is to be regarded as an employee of the latter except with 
respect to extension of service after age sixty-five. A registration 


(o) Among decisions of the M. of H. the following were held to be “ ofiBcers ” : 
a pier master (No. 11), an assistant engineer in an electricity department (No. 18), 
an electricity mains records assistant (No. 19), ’meter superintendent (No. 21), a 
manager of public baths (No, 83), an electricity meter reader and prepayment 
^Hector (No. 84), a chief inspector in a transport undertaking (No. 42), a junior 
inspector of a catclnnent board (No. 46), and a probationer nurse (No. 65). 

(p) Among decisions of the M. of H. the following were held to be “ servants ” : 
a sewage works manager (No. 8), electricity meter tester (No. 20), cook at a hospital 
(No. 44), head porter at a hospital (No. 45), and an ambulance driver (No. 58). 

(g) L.G. Superannuation Act, 1987, s. 40 ; 30 Halsbury’s Statutes 415 ; under 
M. of H, decision No, 88, it was held that a council school correspondent who devoted 
forty out of fifty hours per week to the work of a local authority was not a “ whole- 
time officer.’* 

(r) Ibid., SB. 14 to 20, and ss. 27 and 28 j ibid.^ 401 — 4.03, 409, 410. 

(a) L.G. Superannuation Act, 1937, s, 15, 2nd Sched., Ft. I. ; 30 Halsbury’s 
Statutes 420. 

(t) Ihid., s. 40, defines both classes of employee, and includes a registration 
officer, also separately defined ; 80 Halsbury’s Statutes 416, 417. 

(u) 12 Halsbury’s Statutes 949. 

29 Halsbury’s Statutes 264. 

(b) Acts of 1918, 1922, 1924, 1925 ; 7 Halsbury’s Statutes 808, 314, 316, 817 ; (1985) 
2S Halsbury’s Statutes 49 ; (1937) 30 Halsbury’s Statutes 180 ; (1939) 82 Halsburv’s 
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officer (c) is subject to special provisions with regard to reckoning 
of service. A mental hospital employee {e) may count service and 
■contributions under the Asylums Officers’ Superannuation Act, 1909 (/) 
for'; the; purposes of ^ the Act of ' 1937, and vice versa ;■ consequential 
provision is made by the Act of 1987 and regulations with regard to 
matters such as payment of a transfer value and apportionment of 
pension, (g). [203 

Clerks of County Councils and of the Peace.~Every clerk of the 
peace and county council appointed before July 81, 1981 (date of passing 
of the L.G. (Clerks) Act, 1981) (A), continues to enjoy superannuation 
rights conferred by sect. 9 (2) of the Act of 1981 with the additional 
right of allocating part of a superannuation allowance to a spouse 
under sect. 9 of the L.G. Superannuation Act, 1987 {%). The Act of 
1981 entitles these officers to a pension of one-sixtieth of a five-year 
average of salary and emoluments for each year of service, but no 
contributions are payable by the officer {h). Every clerk of a county 
council, other than a local Act authority, appointed after July 81, 
1981, is subject to the Act of 1987, as modified ; modifications relate 
to vacation of office at age sixty-five under sect. 100 (8) of the L.G. A., 
1988 (I) (instead of compulsory retirement under sect. 7 of the Act of 
1987) (m), inclusion of salary as clerk of the peace in pensionable 
remuneration, and contributions and service under L.G. (Clerks) Act, 
1981, coimt under Act of 1937 ; non-contributing service ranks for 
pension purposes (n). A deputy clerk of the peace who is also a con- 
tributory employee of a county coxmcil must make contributions and 
is entitled to a pension on the combined remuneration of the two offices ; 
provision is made against the separate cessation of either office (o). 

mi 

Clerks and Assistant Clerks to Jnstiees ip%~A whole-time clerk to 
justices (g') is deemed to be a contributory employee of the county 
council, or of the borough council, as the case may require (r), unless the 
council are a local act authority- An employee of a clerk to justices, 
mpra^ who devotes substantially the whole of his time to functions 

(c) L.G. Superannuation Act, 1937, s. 40 ; 80 Halsbury’s Statutes. 

(d) Ibid., s. 27 and 2nd Sched., Ft. IV. ; ibid., 409, 427. Also see L.G. Super- 
annuation (Service of Registration Officers) Regulations, 1939 ; S.R. & O., No. 57. 

(e) Ibid., 8. 40 ; ibid., 417. 

(/) 11 Halsbury’s Statutes 152. 

(g) L.G. Superannuation Act, 1937, s. 28, and 2nd Sched., Ft. V. ; SOHalsbuiy’s 
Statutes, 410, 427. : 

(h) 24 Halsbury’s Statutes 240. ^ . ■ ■. ■■■ 

; (f) 30 Halsbury’s Statutes 896. 

(k) L.G. Superannuation Act, 1987, s. 19, and 2iid Sched., Ft. H., para. A ; 
W Halsbury’s Statutes 408, 424. 

' ; (I) 26' Halsbuiy’s Statutes 

(m) 80 Halsbury’s Statutes 894, 

(u) L.G. Superannuation. Act, 1987, 2nd Sched., Ft. IL, para, B ; 30 Halsbury’s 
Statutes 424. ' ' ■ ^ ■ 

(o) IWd., para. C 425, 

(p) While this volume was in preparation a Departmental Committee was 
appointed by the Home Secretary to inquire into conditions of service, including 
superannuation (A.M,C, Review, 1938, p. X78). 

(q) L.G. Superannuation Act, 1987, s. 20 (4,) ; 80 Halsbury’s Statutes .404: 
t wholetime Justices’ clerk ’J is de&ied, as one who, devotes substantially the whole 
of to time either to the duties of one or more clerksMps to justices or partly to such 
duties and partly to duties under one or more local authorities. 

(r) Ibid., 8. 20 (1), proviso ; i&id., 403, gave a justices’ clerk holding office on 
April 1, 1939, an option to remain outoide superannuation. 
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appertaining to the clerkship is deemed to be a contributory employee 
of the same council Modifications applicable to clerks and their em- 
ployees include the vesting power in justices to extend the service 
: of "their clerk beyond the age of sixty-five, and in the clerk, with the 
consent of the justices, as regards an employee of the clerk ; substitution 
of justices for local authority in connection with increase of pension 
above the statutory minimum; definition of ‘‘remuneration’’; 
apportionment of remuneration of an employee of a clerk between 
two or more clerkships ; charging on a county or borough fund of sums 
not payable out of the superannuation fund ; reckoning of service ; 
in the case of a clerk or employee subject to the Act of 1922 before 
April 1, 1969, contributions to be 5 per cent, of remuneration, previous 
contributing service to count, and further modifications may be made by 
order of the Secretary of State (s). £22^ 

Contributions. — ^A contributory employee not excepted from 
liability (t) contributes 5 per cent, of his remuneration (u) if he is an 
officer who was a designated employee, 6 per cent, if not (i.e, became a 
contributory employee on or after April 1, 1969) and 5 per cent, if a 
servant (a). The employing authority make an equivalent contribution, 
together with other sums required to be paid into the superannuation 
fund Contributions of an employee are ordinarily deducted (6) 

from remuneration payable to him by an employing authority but 
may be recovered by the appropriate administering authority as a 
simple contract debt, or be deducted from a superannuation allow- 
ance .{c). An additional contributory payment (d) may be made by an 
employee in order to increase the fractional calculation for pension 
purposes above the statutory minimum of one one-hundred-and- 
twentieth for each year of service, and for certain other purposes. 
Where a contributory employee receives remuneration otherwise than 
from the employing authority a half-yearly statement of receipts, 
accompanied by a statutory declaration, must be rendered to the 
authority (e). An employee may base his contributions on the amount 
of remuneration receivable prior to a reduction (/). A refund of con- 
tributions without interest must be made in the event of a voluntary 
resignation, or resignation or dismissal in consequence of inefficiency, 
provided no transfer value is payable ; special provision is made 
where employment ceases in consequence of an offence of a fraudulent 

(s) L.G. Superanmiation Act, 1937, s. 20 and 2iid Schied., Pt. III. ; 60 Hals- 
bury’s Statutes 403, 426. 

(t) IHd., exception in s. 3 (1) and proviso to s. 6 (1) ; ibid,j 389, 392. No contri- 
butions are payable by a contributor employee who has attained the age of sixty- 
Ove years, or who was exempt firom liability to contribute under the Act of 1922. 

(u) Ibid,) s. 40 defines ; 30 Halsbuiy’s Statutes 417. 

(a) IMd,) 8. 6 (1 ) ; iUd,, 392. See note (p), awfe, p. 14, as to definition of servant. 

(by It seems that failure of an “ employing authority ” to deduct contributions is 
unlikely to prejudice an employee’s superannuation rights. The full extent of the 
authority’s power to recover subsequently remains to be decided, but see Tees 
Conservancy Comrs, v. James and Others (1935), 99 0. P. 149; Digest (Supp.) 
decided on a different Act. Incomplete deductions do not bar a superammation 
aRowance, e,g, Gissing v. Liverpool Corpn. (1935), 98 J. P. 359 ; Digest (Supp.), 

(c) Ibid,, s, 6 (3) ; 30 Halsbmy’s Statutes 393. 

(d) Ibid,, s. 40 and s. 8 (2), para, (b), proviso (ii.) ; ibid,, 395, 416. Amount and 
time of p^Kient in accordance with Reflations, S.R. & O., 1939, No. 52. 

(c) Ibid,, s, 6 (4) ; ibid,, 393. The Controller of Stamps (Adjudication Branch), 
Inland Revenue, stated in a letter, dated July 13, 1938, to the Association of Super- 
annuation Committees, that, for reasons given, this statutory declaration is not 
liable to duty. 

(f) Ibid,, s, 6 (5) ; ibid. 
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character or misconduct (g), and in the former case payment may be 
made to a wife or family. Interest at the rate of B per cent, per annum 
with half-yearly rests is payable on an amount refunded where an 
employee dies whilst in service, or on a balance of contributions after 
deducting superannuation allowance paid, or deemed to have been paid 
to date of death (A). [28] 

Service* — ^Broad definition, subject to exceptions, is that rendered 
to any local authority after attaining the age of eighteen years and 
before attaining the age of sixty-five years (i), and may be contributing 
or non-contributing. A disqualifying break is a continuous period 
of twelve months or longer during which a person was not a contributory 
employee or local act contributor, or subject to the Act of 1022. Con- 
tributing service is that in respect of which contributions, or payments 
with like effect have been made, and not refunded, under the Act of 
1022 or 19B7 (y), or, in the case of a transferred poor law or rating 
employee, under the Poor Law Officers’ Superannuation Act, 1896 (k)^ 
as well as the Act of 1922 (1). Non-contributing service is all that not 
ranking as contributing War service with H.M. Forces and other- 
wise may rank (n) ; service in respect of which a payment-in-lieu-of 
transfer value under the Act of 1922 had been partly made before 
April 1, 1939, is taken into account in accordance with rules made by 
the M. of H- (o) ; earlier part-time employment of a whole-time employee 
is commuted to whole-time by a proportionate reduction (p) ; indirect 
employment for not less than three continuous years by an officer of a 
local authority may rank as non-contributing service (g). Provision 
is made in connection with re-employment by the same or another 
local authority within twelve months of ceasing to be a contributory 
employee (r). In the case of employees of a statutoiy^ p^ 
or voluntary organisation admitted by an administering authority, 
service would rank as contributing from date of admission, and non- 
contributing service would ordinarily be that with the undertaker or 
organisation prior to the date mentioned, together with earlier service 
with any other local authority as defined. Service during re-employ- 
ment after grant of a pension may rank in certain circumstances ( 5 ). |[243 

Transfer.- — If a contributory employee or local act contributor 
enters a similar category under another local authority within twelve 
months of ceasing to be so employed, a transfer value, calculated in 

(g) Meaning of miscondnct was exemplified in Poad v. Scarhorovgh XJnion^ 
[1«4] 3 K. B. 950 ; 78 J. P. 465 ; 37 Digest 214, 102; 

{k) L.G. Superannuation Act, 1937, s. 10 ; 30 Halsbury’s Statutes 396. 

(i) I&id., s. 40 ; iMd,^ 417, M. of H. decision No. 4 disallowed a period under 
an indenture of apprenticeship and under decision No, 82 refused the claim of an 
articled pupil to be treated as a contributory employee. Previous service in 
Northern Ireland was disallowed under decision No. 5, and with a municipal board 
in British East Africa under decision No. 7. 

(j!) Ihid., s. 12 (1). (ife) 12 Halsbury’s Statutes 949. 

(l) 1937 Act, 2nd Sched., Pt, I., para. 3 (a) ; 30 Halsbury’s Statutes 421. 

(m) l&id., s. 12 (2) ; idid., 399. 

(n) JMd,y s. 12 (3 ) ; ibid*, and L.G. Stafifs (War Service) Act, 1939 ; 32 Halsbury’s 
Statutes 1118. In circular 1994, dated April 17, 1940, the Minister of Health 
intimated Ms preparedness to recognise as “ war service ” employment of a transferred 
employee of a local authority on armament production, including the building and 
repair of sMps, during the period of the emergency. 

(o) Ibid*, s. 12 (4) ; ibid., 400, and S.R. & O,, 1939, No. 54. 

(p) Ibid*, 2nd Sched., Pt. I., para. 3 (b) ; ibid., 422, does not apply to a transferred 
poor law or rating employee. 

(q) Ibid., s. 12 (6) ; 400, (r) Ibid*, s. 13 ; ibid* 

(a) L.G. Superannuation (Reduction and Adjustment of Superannuation Allow- 
ance) Regulations, 1939 ; S. R. & O., No. 53, 
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the prescribed manner has to be paid by the first authority 
and the employee’s superannuation rights^ including contributions 
made by him, are regarded as transferred to the later authority ^fl). 
Naturally, no transfer value is payable where both local authorities 
concerned are members of the same superannuation fuiid,;^*g* a county 
district council |omed with the county council through not having 
' , more than one hundred contributory employees,, or where two or more 
authorities have combined for superannuation purposes, A transfer 
value is also payable in the event of a change from one whole-time to 
part-time employment under the same and another local authority (&)• 
Information to be exchanged between local authorities in respect of 
employees transferring has been prescribed by regulations of the 
Minister of Health (c). The following table outlines the position where 
persons in permanent whole-time employment subject or becoming 
subject to certain other superannuation provisions enter or leave similar 
employment subject to the Act of 1937 (d) ; it is assumed that there is 
no disqualifying break in service, Le. that service in the respective 
employments is continuous, or regarded as such, J[252 

Description of Employ- MNTEBING empJoymmt LEAVING emphymmt 
ment and related super- under L»G» SuperannuaHon under L,G. Superannuedim 
annuatwn provision. Act, 1937, reom that de- Act, 1937, oomo to 
scribed in column (1), that ckscrtbed ih cohmn (l)» 

(1) (2) (8) 

Central Electricity If Part I. of the L.G, Superannuation Act, 1987, has 
Board and Joint Electri- been applied by sect, 84 (1) or has been adopted following 
city AtUhoriiy,---Eiiectn- sect. 84 (2) of that Act (/), position is similar to that 
city (Supply) Acts, 1919 normally arising in the case of an employee of a local 
and 1926(c). authority. 

If a modified scheme is in force under sect. 84 (8) of the 
Act of 1987 (/), position is dependent upon provision in 
that scheme. 

CeriifiedJnstiiuHon (g). Act of 1937(A?) applies and Act of 1909 {as modified) 

'—Asylums Officers’ account taken of previous applies and account taken 
Superannuation Act, service in the prescribed of previous service in the 
1909 {^), as modified and manner ; sum calculated prescribed manner (1) ; 
applied by the Asylums in prescribed manner (1) transfer value ascertained 
and Certified Institutions payable by institution body in prescribed manner (I) 
(Officers Pensions) Act, towards pension when paid payable by local authority 
1918 (i). by local authority ; contri- to institution body ; whole 

butions returnable by of contributions returnable 
“ bodies concerned ” in the by institution body in the 
event of voluntary resigna- event of vpluntaiy reslgna- 
tion, et sey, (m), tion, et seq. (m), 

(t) L.G, Superannuation (Transfer Value) Regulations, 1939 ; S.R. & O., No. 329, 
which accompanied M. of H. circular 1795 S/Z3, dated March 27, 1939. 

(u) L.G. Superannuation Act, 1937, s. 29 (1) ; 30 Halsbury’s Statutes 410. 

(a) Ibid,y s, IB (1), proviso; ibid,, 400; by implica.tion, repayment by the 
employee of contributions refunded by an earlier authority would be a wndition 
precedent to resumption of rights. 

(d) IMd., s. 29 (2) ; 410. 

(c) L.G. Superannuation (Administration) Regulations, 1939 ; S.R. & O., No. 330. 

(d) 30 Halsbury’s Statutes 385. (e) 7 Halsbury’s Statutes 754, 792. 

{/) 30. Halsbury’s Statutes 413. 

(g) A certified institution provided by a local authority under the Mental 
Deficiency Act, 1913 ; II Haisbury’s Statutes 160. 

(h) 11 Halsbury’s Statutes 152.. (i) 11 Halsbury’s Statutes 197. 

(k) L.G. Superannuation Act, 1989, s; 2 ; 32 Halsbury’s Statutes 248, provides 
the continued application of the Act of 1937 to certain employees of certified institu- 
tions who would otherwise be subject to the Acts of 1909 and 1918 ; 11 Halsbury’s 
Statutes 152, 197. 

(l) L.G. Superannuation (Mental Hospital, etc.. Employment) Heimlations, 

1939; S.B.&0.,No.56. , f / s 

(m) L.G. Superannuation Act, 1937, s. 28, 2nd Sched., Ft. V., para. 2 (1) (c) ; 
30 Halsbury’s Statutes 410, 428. 
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Description of Employ- ENTERING employment 
ment and related super- under L.G, Superannuation 
annuation provision, Act^ 1987, from: that de- 
scribed in column (t), 

( 1 ) ( 2 ) 

Cityil Service, —* (a) Subject to specific direc- 
Geuerally : Superanuua- tion of H.M. Treasury in 
tion Acts, 1884 to relation to local authority 
1985 (n). Act of 1937 applies and 

account taken of previous 
service for that part of pen- 
sion payable by H.M. 
Treasxiry when office under 
local authority ceases (o). 


(b) Unemployment As- Subject to specific direc- 

sistance Board : Unem- tion of H.M, Treasury, in 
ployment Act, 1984 (p), relation to local authority, 
and Superannuation Act of 1937 applies and 
Acts, 1834 to 1985 (n) (as account taken of previous 
to Assistance .Board, see service for that part of pen- 
following) (§). sion payable by H.M. 

Treasury when office under 
local authority ceases (r). 

(c) Assistance Board ; As at (a) above, 
in place of Unemploy- 
ment Assistance Board 

as from March 21, 1940, 
under the Old Age and 
Widows’ Pensions Act, 

1940 (^). • 


LEAVING employment 
under L,G, Superannuation 
Act, WZ7, and going to 
that described in column (1). 
(3) 

Subject to specific direc- 
tion of H.M. Treasury ^ in 
relation to local authority 
Civil Service Superannua- 
tion Acts apply and account 
taken of previous service for 
that part of pension payable 
by local authority when 
office in Civil Service ceases, 
provided contributions not 
refunded to employee (o)* 

Civil Service Superannua- 
tion Acts apply and account 
taken of previous service 
for that part of pension 
payable by local authority 
when office under Unem- 
ployment Assistance Board 
ceases, provided contribu- 
tions not refunded to em- 
ployee (r). 

Rules to be made by H.M. 
Treasury under sect. 18 of 
the Act of 1940 (g), vide col. 
(1), will apparently provide 
as at (a) above, but, by 
sect. 18, need for “ direction 
of Treasury in relation to 
local authority ” was dis- 
continued. 


(d) Veterinary Inspec- Special provision was made by sect. 26 of the Agricul- 
tors : Agriculture Act, ture Act, 1937 (a), in respect of veterinary inspectors trans- 
1937 (s), and Superan- ferred on April 1, 1938, from local authorities to the civil 
nuation Acts, 1834 to service under the Act mentioned, and the Local Govem- 
1935 (n), ment and Civil Service (Superannuation) Rules, 1936, 

were applied with modifications providing, inter alia, for 
the subsequent passage of the L.G. Superannuation Act, 
1937; on retirement of an inspector from, the civil service, 
a pension is payable by the transferor local authority 
based on local government service and pensionable 
emoluments. Apart from the foregoing transfers, the 
position is as at (a) generally, supra, in the case of 
veterinary inspectors entering the local government 
service from the civil service or nice versa. 


(n) Acts of 1834, 1859, 1860, 1866, 1876, 1884, 1887, 1892, 1909, 1914; 16 
Halsbury’s Statutes 122, 179, 186, 238, 378, 551, 566, 686» 741, 773 : Act of 1919 ; 
13 Halsbury’s Statutes 374 : Act of 1935 ; 28 Halsbury’s Statutes 295. 

(o) Superannuation Act, 1935, s. 9 ; 28 Halsbury’s Statutes 802, if the Treasury, 
upon the application of the local authority, have so directed (sub-s, (5)), then L.G. 
and Civil Service (Superannuation) Rules, 1986 ; S.R. & O., No. 651, apply. Also, 
see L.G. Superannuation Act, 1937, s. 41 (2) ; 30 Halsbury’s Statutes 419, 

ip) 27 Halsbury’s Statutes 756. 

(q) Old Age and Widows’ Pensions Act, 1940 {3 4 Geo. 6, c. 13), s. 18, 

proviso, protects the rights of a person entering the service of the Assistance Board, 
which would include that of the Unemployment Assistance Board, before the date of 
rales made by the Treasury under s, 18, 

(r) Superannuation Act, 1935, s. 9 (2) (b) proviso ; 28 Halsbury’s Statutes 302, 
and L.G. Superannuation Act, 1987, s. 41 (2) ; 30 Halsbury’s Statutes 419, continue 
the application of the Unemployment Assistance Board (Superannuation) Rules, 
1935 ; S.R. & O., No, 592, to a local government employee becoming an employee 
of the U.A.B. ; vice versa, 1936 rules (No. 651) apply. 

(s) 30 Halsbury^s Statutes 64. 
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Description of Employ- ENTERING employment LEAVING employment 
ment and related super- under L.G, Superannuation under L,G, Superannuatim 
annuation provision. Act, 1937, from that de- Act, 1937, and going to 
scribed in column (1), that described in column (1), 

(1) (2) m 

Clergy.— Clergy ' Pen- The measures mentioned in Contributions under Act 

sions Measures, 1920 to column (1) continue to apply of 1937 returnable to the 
1936(1). if the employee holds a employee, and measures 

defined (w) office in the named in column (1) would 
Church, or is one to whom apply subject to latter con- 
the measures have been dition stated in column (2). 
applied («) by the Pensions According to circumstances. 
Authority nominated by the service under local autho- 
Church Assembly. rity may rank for pension 

under clergy scheme (b). 

Transfer value calculated 
in the prescribed manner (c) 
is payable by the ad- 
ministering authority, pre- 
vious service is reckonable 
in accordance with the pro- 
visions of the local Act and 
modifying scheme (e), and 
the employee’s contribu- 
tions are ordinarily regarded 
as transferred with him. 

Mental Mospital, — Identicalin principle with Identical in principle with 

Asylums Officers’ Super- position as set out under position as set out under 
annuation Act, 1909 (/). “Certified Institution” at “Certified Institution” at 
p. 18, ante(g), p. 18, ante(g). 

Nurse, Female, — Contributions under Fe- Contributions returnable 
Federated Superannua- derated Scheme not re- to employee “and rights 

tion Scheme for Nurses tumable ; contributions lapse under Act of 1937. 

and Hospital Officers. may be continued, or Federated Scheme may be 

“ single premium ” policy joined if service of a 

taken out with total contri- “ participating institution ” 

butions. Reckonable ser- is entered, 

vice under Act of 1987 com- 
mences on date of entry 
into employment of local 
authority. 

Police. — Police Pen- Police authority return Contributions returnable 
sions Act, 1921 {h), rateable deductions from to employee and rights 

pay. It would seem from lapse. Previous service 

the comprehensive defini- under Act of 1937 wilt not 

tion of “local authority” rank under Police Pensions 

that previous service in a Act, 1921 (A), 

police force would be 
reckoned under the Act of 
1937, but in practice appears 
to be regarded as service 
under the Crown . 

(f) 6 Halsbuiy’S ; 29 Halsbury’s Statutes 92. ’ ^ — — — 

(m) Clergy Pensions Measure, 1926, s. 1 ; 6 Halsbury’s Statutes 261. 

{a) IUd,,s, l{^); 6 Halsbury’s Statutes 262. 

(h) Ibid,,s,Z\ 6 Halsbury’s Statutes 263. 

ic) Vide note {t), p. 18. (d) 30 Haisbury’s Statutes 399. 

(e) M. of H, Circular 1663/S4, dated. December 80, 1987, and" appendix discussed '■ 
various aspects of modifying schemes made under s. 26 (i) of the L.G. Superannuation 
Act, 1987, and a model scheme outlining common provisions was annexed. 

if) 11 Halsbury’s Statutes 152. 

(g) L.G. Superannuation Act, 1937, s. 40 ; 30 Halsbury’s Statutes 417, definition 
of “ mental hospital employee ” Includes an employee in a certified institution,* and 
single provision is made with regard to both kinds of employee in s. 28 and 2nd 
Sched., Pt. V. I 30 Halsbury’s Statutes 410, 427, 

(A) 12 Halsbury’s Statutes 873. 


Local Act, Transfer value calculated 

in the prescribed manner (c) 
is payable by the local Act 
Authority, previous service 
is reckonable in the normal 
manner under sect. 12 of the 
Act of 1937 (d), and all the 
employees’ contributions are 
regarded as transferred with 
him. 
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Description of Employ- 
ment and related super- 
annnaiion pfovision. 

Scottish Local Govern- 
mmi , L .G . ' Superan- 
nuation (Scotland) Act, 
1937 {i), and L.G. Super- 
annuation Act, 1937 (ifc). 


ENTEBING employment 
under L.G* Superannuation 
Act, 1937, FROM that de- 
scribed in cdlumn (1). 

( 2 ) 

Pursuant to regulations (I) 
cnade by the Secretary of 
State and the Minister of 
Health, a transfer value is 
payable by the Scottish ad- 
ministering authority, pre- 
vious sendee is reckonable, 
and contributions made by 
the employee are regarded 
as transferred. 


LEAVING : employment 
under ' LM* Superannuation 
Actf 1937, and . GOING ' TO 
that described in column (1), 

m \ 

Pursuantto regulations (i) 
made by the ' Secretary- of 
State and the Minister of 
Health, a transfer value Is 
payable by the English (or 
Welsh) adhi ini ste ring 
authority, previous service 
is reckonable, and contribu- 
tions made by the employee 
are regarded as transferred. 

Contributions returnable 
to employee and rights 
lapse. Previous service 
under Act of 1937 will not 
ranlc under the Teachers 
(Superannuation) Acts, 

C 26 ] 


— Teachers Hecognised or contribu- 
(Superannuation) Acts, tory service under the 
1918 to 1989 (m). Teachers (Superannuation) 

Acts may count as contribu- 
ting or non-contributing, 
subject to various condi- 
tions («). 


Eetirement. — In the majority of cases, a contributory employee must 
retire on attaining sixty-five years of age, subject to extension of service 
by an employing authority for a period not exceeding one year and 
further periods similarly limited (o) ; service during such an extension 
cannot be reckoned (p). A female nunse, midwife, or health visitor 
must retire at sixty years of age, unless, having been subject to the 
Act of 1987 at April 1, 1989, she did not exercise an option to come 
under provisions for th^t earlier retirement (a), A contributory 
employee may, however, retire on pension (i.) on account of physical 
or mental infirmity after ten years’ service, or (ii.) at sixty years of age 
if forty years’ service has been completed (5), with the substitution in 
the latter case of fifty-five years of age and thirty years’ service in the 
case of R female nurse, midwife, or health visitor who did not exercise 
the option, supra (c), £27] 

Pension. — contributory employee is entitled to a pension (i.) after 
.completion of ten years’ service and physical or mental incapacity, (ii.) 
after completion of forty years’ service and attainment of sixty years 
of age, (iii.) after completion of ten years’ service and attainment of 
sixty-five years of age (d). Pension in respect of each year of con- 
tributing service is at the rate of one-sixtieth of an annual average of 
five years’ remuneration (e% and in respect of non-contributing service 


(i) 1 Edw, 8 & 1 Geo, 6, c. 69. (&) 30 Halsbury’s Statutes 385. 

(l) L.G. Supemmnuation Act, 1937, s. 38 ; 30 Halsbury’s Statutes 415, 
and L.G. Superannuation (Scotland) Act, 1937, s. 36, and L.G. Superannuation 
(England and Scotland) Regulations, 1939 ; P. and S.R. & O., No. 283. 

(m) 7 Halsbury’s Statutes 303 ; 32 Halsbury’s Statutes 1131, 

(n) Ibid,, s. 17, and L.G. Superannuation (Teachers) Regulations, 1939 ; P.R. & 
O. in force from March 11, 1939, 

(o) Ibid., s, 7 (1) ; 30 Halsbury’s Statutes 894. 

(p) lUd., s. 7 (3) ; iUd., 394. 

(a) lUd., s. 16 (1) ; iUd., mi. (b) Ibid., s. 8 (1) (a) and (b) ; ibid., 394. 

(c) Ibid., s. 16 (1) (a) ; iMd., 401. {d) IHd., s. 8 (1) ; ibid., 394. 

(e) Ibidl, B. 8 (5) ; ibid., 395. Ordinarily, the annual average of the remuneration 
received by an employee in respect of service rendered during the five years imme- 
diately preceding the day on which employment ceases, or the day on which the age 
of sixty-five years is attained. Provision is made for calculation on the basis of fml 
remuneration where reduction or suspension has occurred, and for an apportionment 
of remuneration to two or more part-time employments. 
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is at the rate of one one-hnndred-and-twentieth of average remuneration, 
subject in the latter case to an increase up to a maximum of one-sixtieth 
at the discretion of the employing authority, or in the event of an 
employee having made an additional payment (/). Total pension must 
not exceed two-thirds of the employee’s average remuneration (g), 
any increase of pension beyond statutory entitlement must not be 
charged on the superannuation fund, and pension payments are to 
be made at intervals, not exceeding three months at the discretion 
of the administering authority (A), When calculating pension all 
ranking service is aggregated, the total of completed years of contributing 
service is deducted, and the balance represents service ranking as non- 
contributing ; a fraction of a year is counted as one year if amounting 
to six months or more, and if less than six months is disregarded (i). 
Subject to proof of good health and other matters specified in rules (&) 
made by the M. of H. a contributory employee may surrender not 
exceeding one-third of pension (including any additional amount 
granted by the employing authority above statutory entitlement) 
in return for the grant to a surviving spouse of an annual allowance 
within minimum and maximum limits laid down in the rules, mpra ( 1 ), 
Amount of allowance is partly governed by the ages of pensioner and 
spouse in accordance with tables prepared by the Government 
actuary (m). A pension or allowance must not be assigned or made 
chargeable with debts or other liabilities (ti). In the event of re- 
employment of a pensioner, the amount of pension must be reduced, 
if necessary, so that pension together with the new emoluments shall 
not exceed the remuneration on which the pension was granted, and 
other adjustments of superannuation rights may be required (o). 
[283 

Superannuation Fund. — Sums to be carried to the fund established 
in accordance with statutory requirements (p) comprise contributions 
of employees, an equivalent contribution by the employing authority, 
an equal annual charge or similar payments certified by an actuary 
as necessary to ensure solvency, transfer values received, and certain 
other sums (j). Free balances must be invested in trustee securities (r) 
or may be used by the administering authority in the exercise of a* 
statutory borrowing power, or lent for a like purpose, to an employing 
authority contributing to the fund, interest payable to the fund being, 


(/) L.G, Superannuation Act, 1937, s. 8 (2) (b), proviso (ii.) ; 30 Halsbury’s 
Statutes 395, and S.R. O., 1939, No. 52. 

(g) Ibid., s. 8 (8) ; ibid. Expression of maximum in this form enables more 
than forty years’ service to be taken into account, provided pension does not exceed 
two-thirds of average remuneration. 

(h) Ibid., 8. B (4) ; ibid. 

Xi) Ibid., s. 8 (6), and s. 8 (7) ; ibid., 396. 

(^) Superannuation (Surrender of Superannuation Allowance) Rules, 1938 ; 
S,R. dc O., No. 1509. 

(l) L.G. Superannuation Act, 1937, s. 9 ; 30 Haisbury’s Statutes 396. 

(m) The first set of Tables prepared by the Government actuary were dated 
Iweember 24, 1937, but new Tables may be prepared from time to time in the event 
of a change in the actuarial equivalent of a spouse’s allowance to the value of that 
part of a pension which is surrendered. 

(n) L.G. Superannuation Act, 1937, s. 23 ; 30 Haisbury’s Statutes 406. 

(o) Ibid., s. 31 ; ibid., 411, and L.G. Superannuation (Reduction and Adjustment 
ot Superannuation Allowance) Regulations, 1939 ; S.R. & O., No. 53. 

(p) Ibid., s. 1 and s. 21 (1) ; ibid., 387, 404. 

iq) Ibid., s. 6 (2) and s. 21 (2) ; fhfd., 393, 404. 

(r) Defined in the Trustee Act, 1925 ; 20 Haisbury’s Statutes 94. 
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as nearly as may be, at the current mortgage rate (^). Following the 
actuarial valuation required to be made after the “appointed day’* 
(April 1, 1939) a valuation must be made at quinquennial intervals, 
and may be made at any other time if an administering authority so 
decide ; a copy of the actuarial report must be sent to the M. of H, 
and a scheme made for dealing with a deficiency or surplus (I). 

m' 

Income Tax.— Subject to approval of a superannuation fund by the 
Commissioners of Inland Revenue, income from investments is exempt, 
and contributions made by an employer or employee are deductible 
when assessing tax (?^). Arrangements can be made through a local 
inspector of taxes for payment of dividends to the superannuation 
fund without deduction of tax in respect of stocks inscribed or registered 
in* the books of the Bank of England. In accordance with regulations 
made by the Commissioners of Inland Revenue, contributions are 
repayable to an employee without deduction of tax, but a payment has 
to be made from the superannuation fund equal to tax at one-fourth 
of the standard rate in force for the year in which repayment is made (a) ; 
no tax is payable w'here contributions are returned other than to 
“an employed person,” e.g, to a widow, or to the wife or family of 
an employee ceasing to hold office on account of fraud or misconduct. 
Relief from income tax will apparently be obtainable on the principal 
sum (but not interest) paid by an employee in order to increase the 
fraction of one one-hundred-and-twentieth in respect of non-contributing 
service (b) ; amount so paid will be allocated to the years of service 
deemed to be covered, up to six anterior years, and relief will be allowed 
at the rates in force during respective years. A pension or allowance 
is taxable as earned income under Schedule E (c). £80 J 

Miscellaneous Provisions. — ^A combination scheme may be entered 
into by two or more administering authorities, and a joint superannua- 
tion fund maintained (d) ; there is no geographical limitation as regards 
ability of authorities to combine. Employees of statutory undertakings 
may be admitted by an administering authority, subject to approval 
of the M. of H. (e) ; employees of managers of a public elementary 
school maintained but not provided by a local education authority 
may be admitted by statutory resolution (/) ; and certified midwives 
employed by a voluntary organisation may be admitted (g). 

A gratuity may be granted to any (A) employee ceasing to hold office. 


(s) Xi.G. Superannuation Act, 19ST, s. 21 (8) ; SO Halsbury’s Statutes 405. 

(0 IMd,, s. 22 ; ibid, Ftcfealso M. of H. Circular 1798/S25 dated March 27, 1989, 
which accompanied L.G, Superannuation (Actuarial Valuations) Regulations, 1939 : 
P.R. O. in force from March 18, 1989. 

(u) Finance Act, 1921, s, 82 ; 9 Halsbury’s Statutes 630, 

(a) S.R. & O., 1921, No. 1699, and S.R. & O., 1931, No. 638. 

(b) L.G. Superannuation Act, 1937, s. 8 (2) (b) (ii.) ; SO Halsbury’s Statutes 395, 
and Finance Act, 1922, s. 31 (1) ; 9 Halsbury’s Statutes 641. 

(c) Income Tax Act, 1918, s. 14 (3), and Sehed. E, Rule 1 ; 9 Halsbury^s Statutes 
481, ;,aus ; amended, 

(d) L.G. Superannuation Act, 1937, s. 2 ; 80 Halsbury’s Statutes 388. 

(e) Ibid,, s, 5 (1); i&td,,391. Vide also M.of H. circular 1772/S19, dated February 
14, 1939, and accompanying model form of admission agreement. 

(f) Ibid,, s. 3 (2) (f) ; Md., 390. 

(g) Ibid,, s. 5 (5) ; ibid,, 392. Vide also M. of H. circular mentioned at preceding 

(^) In M. of H. circular 353, dated January 8, 1928, it was stated in connection 
with s. 23 (2) of the L.G. and Other Officers’ Superannuation Act, 1922, the wording 
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and who is not entitled to a superannuation allowance up to an amount 
not exceeding twice the annual value of emoluments (i) ; a contributory 
employee may be paid a gratuity, by way either of lump sum, or 
periodical payments, as well as a pension, in the event of retirement due 
to injury received in the actual discharge of duty, subject to various 
qualifications (fc)* 

Local Act provisions have been- adapted or superseded by statute 
or resolution (1) and by schemes required to be made by local Act 
authorities for the purpose of assimilating those provisions with the 
general law. 

A whole-time officer appointed in a temporary capacity does not 
become a contributory employee or local Act contributor unless the 
authority so resolve or unless his service under the same or another 
local authority aggregates two years ; a transfer value is payable in 
the event of completion of the requisite two-years’ period with an 
authority whose employment is entered within twelve months of leaving 
another (n). 

The M. of H. may, on an appeal to him, determine any question 
concerning the rights or liabilities of an employee of a local authority, 
and may in his discretion, or must if so directed, state a case for the 
High Court on any question of law (o) ; his approval must be sought 
in the case of new or amended schemes and he is empowered to make 
regulations (p). 

Power co^errcd by general or special law does not necessarily 
preclude a local authority from participating in a voluntary scheme for 
the benefit of their employees (^). £31] 

of which was practically similar to that of corresponding s. 11 (1) of the Act of 
1937, that “ the Minister Is advised that this provision is not limited to officers or 
servants holding designated posts,” thus supporting the view that the new provision 
in s. 11 (1) is not limited to a contributory employee. 

(i) In H. of C., Standing Committee C, the Minister of Health stated (p. 54 of 
X3fficial Report), when dealing with a request for dehnition, that “the word 
‘ emoluments ’ is practically the widest phrase that you can use ; it is used in this 
Bill (subsequently Act of 1937) to cover gratuities and matters of that kind.” 
Gratuities were regarded as part of a registrar’s emoluments (though such might not 
have been the case in the absence of the Minister of Health’s earlier sanction) in 
E, V. Grain^ Ex parte Wandsworth Union (1927), 91 J, P. 71 ; Digest (Supp.). 
Special duty grants for additional services and responsibilities undertaken during 
the 1914-18 war were held to be “ emoluments ” in E, v. Lmn, Ex parte Harnson^ 
[1921] 1 K. B. 203 ; 85 J. P. 78 ; 33 Digest 248, J68S, 

(k) L.G. Superannuation Act, 1937, s. 11 ; 30 Halsbury’s Statutes 398. In 
Holloway v. Poplar Boroi^h Council (1939), 103 J. P. 419 ; Digest (Supp,), it was held 
that a subsection of a local Act conferred no legal rights on a person to whom the 
council resolved that a gratuity should be paid under it. Although the subsection 
did not mention payment by instalments, as implied in s. 11 (1) of the Act of 1937 ; 30 
Halsbury’s Statutes 398, it was held further that the subsection empowered payment 
in that manner. 

{1) Ibid,, s, 25 and s. 26 ; 30 Halsbuiy’s Statutes 407. 

(w) Ibid,, s. 30 ; 30 Halsbury’s Statutes 410. 

(o) Ibid,, s, 85 ; i^d,, 418, The Minister’s decisions from the commencement 
of the Act issued until the outbreak of war in September, 1939, were printed week 
by week in the J. P. Jo. Subject to the provision as to the stating of a ease, a 
decision of the Minister of Health is final : E, v, M, of H,, Ex parte Wycombe Union 
(1922), 87 J. P. 37 I 37 Digest 214, 104, and E, v. M, of H,, Ex parte Committee of 
Visitors of Glamorgan County Mental Hospital, [1988] 4 All E. H. 32 ; Digest (Supp;). 

(p) Ibid,, s. 36, and 3rd Sched, ; 30 Halsbury’s Statutes 414, 429. 

(q) Armour and Others v. Liverpool Corpn,, [1939] 1 All E. R. 363 ; 103 J. P. Ill ; 

Digest (Supp.>. ■ i J > 
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Mental Hospitals and- Certified Institutions 

ClsssiicatioB of Employees. — ^The first classv consists of estaMished 
officers and servants who have the care or charge of patients in the 
usual course of their employment, and the second class of all other 
established officers .and servants (r). An' “established- officer or 
servant is defined (s) as an officer or servant employed in a permanent 
capacity who has the care or charge of patients, or whom the visiting 
committee of an asylum (or managers of an institution) by resolution 
determine to be an established officer or servant. The question whether 
an employee has care or charge ’’ of patients is one of fact (t). Per* 
manence of employment is likewise determinable on facts, but it seems 
that a “ temporary appointment held for a lengthy period would 
have to be regarded as “permanent” for superannuation purposes. 
An officer or servant in a certified institution is treated as an officer or 
servant of the second class (#). [323 

Contributions. — A contribution at the rate of 2 per cent, is ordinarily 
payable on salary or wages and emoluments, by deduction from salary 
or wages, and the rate of contribution is 2| per cent, or S per cent., 
according to length of service, where an employee had served for upwards 
of five years at the passing of the Act (December 3, 1909) (a). There is 
no superannuation fund at present. A certified institution employee 
contributes at the rate of 2J per cent., unless liable to contribute at 
2 per cent, at the time of removal from a mental hospital (b) ; additional 
contributions are required in certain circumstances before an employee 
can count service prior to the date of a resolution establishing his 
appointment (c). Emoluments are defined (d), and salary or wages 
for this and other purposes appear to be those actually paid to an 
employee. Aggregate contributions of an employee not entitled to a 
superannuation allowance are returnable, without interest, in the 
ev§nt of loss of office by reason of reduction of staff, or of any cause 
other than misconduct or voluntary resignation (e). Whole or part 
of contributions may be returned if all claim to a superannuation 
allowance is forfeited upon ceasing to hold office in consequence of 

(r) Asylums Officers’ Superannuation Act, 1909, s. 1 (1) ; 11 Halsbury’s 

'Statutes 152. ' . , 

(s) s. 17 (1) ; 158. 

(ij An upholsterer who had charge of the upholsterers’ shop at a county mental 
hospital, in which patients regularly worked under his direction, has been regarded 
as having “ care or charge.” 

(u) Asylums and Certified Institutions (Officers Pensions) Act, 1918, s. 1 (1), 
proviso (a); 11 Halsbury’s Statutes 197. 

(a) Asylums Officers’ Superannuation Act, 1909, s. 8, and s. 9; 11 Halsbury’s 
Statutes 155. 

(5) Asylums and Certified Institutions (Officers Pensions) Act, 1918, s, 1 (1), 
proviso (c) ; 11 Halsbury’s Statutes 197. 

(c) Order of the Secretary of State, November 19, 1918, articles (2) and (S) 

:(S.B. & O., 1918, No. 1506K 

(d) Asylums Officers’ Superannuation Act, 1909, s. 16; 11 Halsbuiy’s Statutes 

158. Payments made to established officers and servants at certain mental hospitals, 
in respect of additional responsibilities undertaken during the 1914-18 war, wem 
held to be “emoluments ” in B. v. Zan parte HaTrison (1921), 85 J. P. 78. 

Value of uniform for superannuation purposes was assessed in Kiddie v. Port of 
London Authority (1929), 93 J. P. 203, at half-way between the actual cost to the 
authority and the retail price which would have been payable by the employee. 

(e) In McManus v. Bowes, [1938] 1 K. B. 98 ; [1937] 3 All E. E. 227 ; Digest 
(Supp.), an unsuccessful claimant for a superannuation allowance was held to be 
barred hrom a return of contributions because his claim for such return was not 
made within the period of six months laid down in the Public Authorities Protection 
Act, 1893, s. 1 ; 13 Halsbury’s Statutes 455, 
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fraud or misconduct; at the discretion of a visiting committee or 
managers, contributions may be. returned to a female employee on 
her leaving to be married after three or more years’ service,, and provided 
a marriage certificate is produced (/) ;. contributions refunded^ earlier 
must be repaid by an employee immediately on re-entering service as a 
condition precedent to the counting of previous service for pension 
purposes (g). Income tax relief is allowed from Schedule E assessment 
in respect of contributions made by an employee, and sums so allowed 
are deductible from a refund of contributions, after the amount of tax 
has been ascertained from the local Inspector of Taxes {h). [SS J 

Service.— All service in an asylum, certified institution and otherwise 
under a local authority, may according to circumstances, be aggregated 
for pension purposes. Conditions precedent to aggregation of service 
are, ordinarily, that removal from one asylum or institution to another 
must be made with the written sanction of the visiting committee or 
managers, and previous service must amount to at least two years’ 
continuous service {i). An asylum employee not having care or charge 
of patients who is established by resolution of the visiting committee 
can only reckon service from the date of such resolution. Counting 
of service following a break is contingent upon repayment of any contri- 
butions refunded earlier {k\ and it seems that if service is discontinuous, 
though aggregable, the authority paying pension is precluded from 
calling upon an earlier authority to contribute a proportionate part of 
such pension. An established officer or servant having the care or 
charge of patients in a certified institution can count service prior to 
August 8, 1918, only upon making an appropriate payment ; an officer 
or servant not having care or charge of patients who is established by a 
resolution of managers is entitled to count only service after the date 
of resolution, but can be allowed to count earlier service upon making 
an appropriate payment {1), Service with H.M. Forces during the 
1914-18 war is reckonable, and war service during the period <com- 
mencing September 1, 1939 (w). Teaching service in a certified institu- 
tion which is also a certified school for defective children under the 
Education Act, 1921, will rank under the Acts relating to teachers if 
excepted from the operation of other- provisions by the Minister of 
Health {n). Special provisions regulate the counting of local govern- 
ment service other than in an asylum or certified institution and 
vice versa (o). £[343 

Transfer. — ^Provisions relating to transfer between one asylum or 
certified institution and another are largely concerned with an employee’s 

(/) A balance of opinion appeal's to support aggregation of established service in 
two or more mental hospitals in arriving at the'qualifying period of three years, and 
return of contributions by the respective visiting committees. 

(g) Asylums Offtcers’ Superannuation Act, 1909, ss, 5, 10: II Halsbury’s 
Statutes 154, 155. 

(k) Finance Act, 1922, s. 31 ; 9 Halsbury’s Statutes 641. 

154 ^^ Asylums Officers’ Superannuation A< 5 t, 1909, s. 6; II Halsbury’s Statutes 

(k) lUd., s, 10 (d) ; ibid.f 155. 

(l) Order of the Secretary of State, dated November 19, 1918 (S.R. & O.. No, 
1506). 

(m) L.G. (Emergency Provisions) Act, 1916, s. 8; 10 Halsbury’s Statutes 
858, and L.G. Staffs (War Se^ce) Act, 1939 ; 32 Halsbury’s Statutes 1118. 

(«) Jointly Certified Institutions (Pensionable Teaching Service) Order, 1982 
(S.II. & O., No. 601). 

(o) L.G. Superannuation Act, 1987, Second Sched., Pt. V., and L.G. 
Superannuation (Mental Hospital, etc., Employment) Regulations, 1989. 
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contributions, service, and pension {vide paras. SS, S4 and 87). Separate 
legislation deals with transfers to and from the eivil service (p), and to 
and from other branches of the local government service (S')- ' . £^^3 ■ 

Retiremeni— If a visiting committee of ah asylum deem it expedient 
in the interests of the service,; an established officer or servant ' of ' the 
first class who has attained fifty-five years of age may be required to 
retire upon payment of a superannuation allowance. A similar pro- 
vision is applicable to an established officer or servant of the second 
class after the age of sixty years has been attained ; this latter provision 
is also applicable to certified institution employees, whose classification 
is limited by statute to that of the second class, [saj 


Pension.^ — The following superannuation allowances are payable to 
established officers or servants ; ' 


Age and ground of re- 
tirement (f). ' 


Qualifying period of 
service (r). 

Added years (r). 


Average salary or 
wages and emoluments, 
and definition (s). 

Fraction of average 
salary or wages and 
emoluments for each 
completed year of ser- 
vice (r). 

Following injury dur- 
ing discharge of duty, 
et seq. (r). 


Maximum (r). 


First Class 
{asylums). 

Not less than fifty-five 
years, or upon medically 
certified permanent incapa- 
city not attributable to own 
misconduct. 


Not less than twenty 
years. 

Not exceeding ten years 
may be added to actual ser- 
vice in respect of peculiar 
professional qualifications 
or special circumstances, 
with the consent of the 
Minister of Health («). 


Second Class (asylums 
and certified institutions). 

Not less than sixty years* 
or upon medically certified 
permanent incapacity not 
attributable to own mis- 
conduct. Officer who has 
removed from an asylum 
may, in certain circum- 
stances, retire at fifty- 
five (i). 

Not less than twenty 
years. 

Similar power in respect 
of asylums officers. Appli- 
cation to certified institu- 
tion employees barred by 
Act of 1918, s. 1 (1), 
proviso (s). 


Average for the ten years ending on the quarter day 
preceding date of retirement. 

One-fiftieth. One-sixtieth, but asylums 

service of an officer or ser- 
vant who removed from an 
asylum when of the first- 
class ranks for fiftieths (i). 

Special superannuation allowance (or gratuity q,v.) may 
be granted, as the visiting committee or managers may 
consider reasonable ; superannuation allowance need 
not be based on years of service, but maximum, m/ra, 
applies. 

Two-thirds of salary or wages and emoluments. [37] 


(p) Superannuation Act, 1935, s. 9; 28 Halsbury’s Statutes 392, and Local 
Government and Civil Service (Superannuation) Rules, 1938 (S,R. & O., 1938, 
No. 651). 

(q) Vide para. 26. 

(r) Asylums Officers’ Superannuation Act, 1909, s. 2, except as otherwise noted ; 
11:' Haisbury’s Statutes 152.' , 

(i?) IMd., s. 16 ; ibid,, 158, 

(«) Asylums and Certified Institutions (Officers’ Pensions) Act, 1918, s. I (1), 
proviso (d) ; 11 Halsbury’s Statutes 197. 

(u) Minister of Health was substituted for Secretary of State, here and elsewhere, 
by the Ministry of Health (Lunacy and Mental Deficiency, Transfer of Powers) Order, 
1920 (S.E. & O., 1920, No. 809). 
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•Where .a pension is being paid on the ground, of incapacity for per- 
formance of duty, the visiting committee or managers' must satisfy 
themselves, at intervals with regard to continuance of incapacity^ and 
if it ceases before normal date of permissible retirement may require 
the employee to serve again at not less than, the earlier rate' of pay | 
subsequent service will rank for later pension, but not the period of 
incapacity (n). A proportionate contribution towards a pension is 
payable by a visiting committee or managers under whom an employee 
had previous service (b) ; removal must, apparently, have been direct, 
and, in practice, proportions correspond with total salary or wages 
and emoluments in the respective employments. Whole or part of a 
superannuation allowance may require to be suspended during employ- 
ment in certain branches of the public service (c). An appeal may be 
made to the Minister of Health in the event of dispute with regard to 
right to, or amount of, a superannuation allowance (d), pBj 

Gratuity.— In the event of permanent incapacity arising from an 
injury received in the discharge of, or attributable to the nature of, Ms 
duty, an established officer or servant may be granted a gratuity not 
exceeding one year’s salary or wages and emoluments (e). The widow 
or children of an established officer or servant may be granted a gratuity 
not exceeding his total contributions, or one year’s salary or wages and 
emoluments, whichever is the larger, provided the employee was 
entitled to a superannuation allowance, or might have been granted a 
special superannuation allowance ; in the latter case, alternatively, an 
annual allowance not exceeding two-thirds of salary or wages and 
emoluments may be granted (/). p9] 

• 

Assignment (g). — An assignment of a superannuation allowance, 
allowance or gratuity is void, unless made for the benefit of a family. 
A payment may be made direct to a public assistance authority in 
repayment of sums expended, or for the benefit of specified persons. 
Moneys may be paid to or applied for the benefit of dependants, and 
provision is made against insanity or other incapacity of a payee. On 
the death of a person to whom an amount not exceeding £100 is due, 
probate or other proof of title may be dispensed with, and distribution 
made to entitled beneficiaries or other persons. A payment may be 
made to a minor or for his benefit. Rules may, with the consent of the 
Minister of Health, be made by a visiting committee or managers with 
respect to a declaration to be made by a recipient of moneys, supra. 
[403 

(а) Asylums Officers’ Superannuation Act, 1909, s. 3 ; 11 Halsbury’s Statutes 
152. 

(б) lUd., s. 12; ibid., 156. 

(c) IHd., s. 7 ; ibid.f 154. 

(d) IMd.i s. 15; iMd., 158. In E. v. Minister of Healthy Ess parte Committee of 
YisMors of Gkrtnorgan County Mental Hospital, [1938] 4 'All E. R, 32, an : employee^ 
had, on appeal to the M. of H. under s. 15 of the Act of 1909, been awarded a super- 
annuation allowance against the hospital. Held, by the Court of Appeal, that s. 15 
read 'with s* : 11 enabled the Minister to. come to a “ final ” decision against which 
cetfiorari will not issue ; the correctness or otherwise' of the decision is immaterial 
to its finality. 

(e) Ibid., 8, 2 (4) ; 11 Halsbuiy’s Statutes 153, As to recovery, see Holloway 
V. Poplar Borough Council, note (o), ante, p. 24. 

if) Ibid., s. 4; ibid., 154. 

fe) Ibid., s. 14; Udd., 157, 
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ScHoou Teachers 

Introdiictioii,— The Teachers (Superannuation) .Acts, 1918 to 1989, 
are the principal enactments comprising a separate code applicable 
to teachers, to persons, employed in the control or supervision of teachers, 
and to their legal personal representatives. The Teachers. (Super- 
annuation) Act, 1925, substantially replaced earlier provisions' while 
preserving the position, with modifications, of certain then existing 
teachers. Various provisions permit interchange between branches 
of the teaching or other public service in this country and abroad, 
either with continuance of rights under the Acts relating to teachers 
or counting of teaching service for the purpose of other enactments. 
There is no superannuation fund, teachers’ contributions deducted 
from their salaries by local education authorities being taken into 
account, together with the employer’s contribution, when payments 
of Government grant in aid are being made. An account of all revenue 
and expenditure is, however, kept in a form laid down in Treasury regu- 
lations (h), and an actuarial inquiry (^) is made at seven-years’ intervals 
in order to ascertain whether contributions balance benefits, C413 

Contributions.— An amount equal to 5 per cent, of salary (k) for 
the time being is payable by teacher and employer respectively, and 
such amounts are, in effect, paid into the Exchequer through the Board 
of Education. Contributions on salary actually paid are made in 
respect of a period of reduction due to sickness (1). Contributions 
at 10 per cent, of salary may be® made by a teacher in order to count 
certain full-time teaching service, not exceeding 5 years, outside the 
United Kingdom or in order to count a period of discontinued employ- 
ment not exceeding one year in any other case ; salary on which 
contributions are based is that immediately prior to discontinuance 
of service, and one-half of the 10 per cent, is treated as teachers’ and 
one-half as employers’ contribution (m). 

A refund of contributions must be made to a teacher who ceases 
to be employed in contributory service for a continuous year, or less in 
special circumstances, but those contributions may be repaid by the 
teacher, with interest, in order to aggregate earlier service with that in 
respect of subsequent employment ; a refund must be made to a teacher 
who attains sixty-five years of age but is not qualified for a superannua- 
tion allowance ; legal personal representatives are entitled to receive 
payment (n). Contributions under a scheme applicable to non-grant- 
aided schools must be equal in value to benefits (o). [423 

■ (h) S.R. & O., 1928, Kn. 17. ~ ^ ^ 

(i) Teachers (Superannuation) Act, 1925, s. 15 ; 7 Halsbury’s Statutes 882. 
First report, dated March 80, 1985, of the Government actuary covered the seven 
years to March 81, 1983, and an increase of contributions by 2 per cent., to 12 per 
cent., divided equally between teachers and employers, was recommended ; having 
regard, however, to the comparatively short period during which the pension system 
set up by the Act of 1925 had been in operation it was decided to make no revision on 
that occasion. 

(ife) Ibid,, s. 10 (1), sums from time to time paid in respect of contributory service, 
excluding, unless the Board otherwise direct, any feespr other emoluments. The 
Board have directed, inter alia, that the value of a dwelling-house or other residential 
accommodation provided of rent, and the value of coal, light and water supplied 

in connection therewith, shall not be excluded in the calculation of salary. ^ 

(l) Ibid,, s, 10 (1) (b) ; 7 Halsbury’s Statutes 826. 

(m) Teachers (Superannuation) Act, 1987, s. 2 ; 80 Halsbury’s Statutes 182. 

(n) Teachers (Superannuation) Act, 1925, s. 12 ; 7 Halsbury’s Statutes 828. 
Interest is calculated on amounts due to and fiom a teacher and a net payment 
made, and Scottish contributions are included. 

(o) Ibid,, s, 21 (1) (a); 7 Halsbuiy’s Statutes 885. The Government actuaiy 
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Serfiee.— Broad definition is salaried employment under a contract 
of service. Kinds of service are defined in considerable detail under 
four generic heads, namely, as recognised, contributory, approved 
external, or qualifying service (g). 

Recognised service is service before April 1, 1926 (date of commence- 
ment of the Act of 1925) and includes, inter alia, recognised service 
within the meaning of School Teachers (Superannuation) Acts, 1918 
to 192-4 ; grant-aided (g) full-time service in the capacity of a teacher 
otherwise than in a school in the employment of a local education 
authority; or service since March 1, 1919, which would have been 
recognised but for certain disqualifying provisions of the Acts of 1898 
and 1918 (r). 

Contributory service is service as a teacher after April 1, 1926, 
which the Board of Education determine to be full-time service in the 
capacity of, for instance, a certified or uncertificated teacher, a teacher 
of a special subject (g), in or in connection with a public elementary 
school ( 5 ), or poor law school (^) ; a teacher of such kind as may be 
prescribed by the Board, in a grant-aided nursery school ; a certificated 
or uncertificated teacher in a certified institution under the Mental 
Deficiency Act, 1913 ; or a teacher in grant-aided service, otherwise 
than in a school, in the employment of a local education authority, 
and approved by the Board (a). 

Approved external service includes, subject to various qualifications, 
service recognised by the Scottish Education Department ; as an 
inspector of the Board or in any other capacity as a civil servant, 
approved by the Treasury, in which teaching experience is or was of 
value ; in a university or university college in England, Wales or 
Scotland in respect of which contributions are payable under any 
general superannuation scheme ; or a place of education in the United 
Kingdom subject to conditions prescribed by the Board (5). 

Qualifying service is such employment as the Treasury may declare 
to rank for the purpose of computing the period qualifying for a super- 
annuation allowance (c). 

Recognised or contributory service may rank as contributing or 
non-contributing service under provisions applicable to the administra- 
tive staff of a local authority (d). Service may rank under schemes 
made by the Board of Education, with the consent of the Treasury (e), 
in the case of (1) a person employed as a teacher in a non-grant-aided 

stated in his first valuation report, dated October 31, 1035, that contributions of 
10 per cent, of salary were sufficient at that time. 

(q) See Teachers (Superannuation) Act, 1925, s. 18 ; 7 Halsbury’s Statutes 334, 
for definitions, 

(r) Ibid,, s. 2 (b.) ; 7 Halsbury’s Statutes 318. 

(jj) Public elementary school is defined in the Education Act, 1921, s, 27; 7 
Halshury’s Statutes 142, as one conducted in accordance with regulations therein 
set out. 

(t) L.G,A., 1929, Tenth Schedule, para. 19; 10 Halsbury’s Statutes 998. 

(a) Teachers’ (Superannuation) Act, 1925, s. 2 (b) ; 7 Halsbury’s Statutes 319. 
Board of Education admin, memo. No,. 172, stated, inter alia, that the service of 
a full-time instructor-leader employed in connection with the national fitness 
campaign would ordinarily rank as <K>ntributory service. 

(b) Ibid., s. 13 ; 7 Halsbury’s Statutes 328. 

(e) A Treasury decimation sets out kinds of service ranking as qualifying, and 
includes that of an official of a local eduction authority whose salary is payable out 
of the education rate. 

(d) L.G. Superannuation Act, 1987, s. 17 ; 30 Halsbury’s Statutes 400. 

(e) Teachers (Superannuation) Act, 1025, s. 21 ; 7 Halsbury’s Statutes 835. 
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school (Z), (2) a teacher, employed in a Government department or' in 
an institution provided or aided by a Government department (g), 
(3) a teacher -who has been subject to a statutory scheme in any part : 
of His' Majesty’s dominions, as defined (A). War service may rank;. (t). 
Periods of absence which may rank as service, have been defined hy the 
Board of Education, in addition to periods of discontinued employment 
(including while employed as a teacher- in a foreign, country) provided 
for by statute (fc)« 

Rethrement. — ^Although there is no specific age-limit upon attaining 
which a teacher must retire, various statutory provisions operate or 
are operated in such a way as to bring about retirement not later than 
upon attainment of the age of sixty-five years. For instance, a local 
education authority may require teachers appointed by them and 
holding office during their pleasure (/) to retire on attaining the age 
mentioned ; recognition by the Board of Education of a teacher in a 
public elementary school ordinarily expires on attainment of sixty-five 
years of age unless, on account of special fitness, service is allowed to 
continue for a further limited time (w) ; and the fact that service for 
pension purposes normally ceases to rank after age sixty-five tends to 
discourage service after that time. Retirement may occur when a 
teacher attains sixty years of age and is qualified for pension by length 
of service, or earlier owing to permanent incapacity through infirmity 
of mind or body. C44]| 

Pension.— While some pensions are granted under earlier enact- 
ments, the Teachers (Superannuation) Act, 1925, as extended, is now 
mainly applicable. Under that Act, qualification for pension may occur 
in four ways (n). Firstly, upon attainment of age sixty after completion 
of thirty years (o) of recognised, contributor, or qualifying service, 
of which not less than ten years was recognised or contributory and 


(/) A scheme dated October 11, 1926 (S.R. & 0.,*No. 1814), covers service in 
practically any non-grant-aided school, provided the school has been brought within 
the scheme following application by the governing body or proprietors ; the scheme 
contains modifying provisions. Some 2,500 full-time teachers, in upwards of 200 
non-grant-aided schools approved by the Board of Education under s. 21 (1) (a) 
of the Act of 1925, are thus enabled to count their service for pension under that Act. 

(g) A scheme dal^d May 2, 1930 (S.R. O., No. 809), enables past employment 

in the Royal Air Force Teacinng Service to rank, and other schemes relate to a 
teacher in a junior instruction centre to which a grant is made by the Ministry of 
Labour (S.R. & O., 1981, No. 199), a teacher in a remand home provided by Parlia- 
ment under the Children and Young Perwns Act, 1988 (S.R. & Q., 1984, No. 622), 
and a teacher m a State institution for defectives (S.R. & O., 1985, No. 506), 

(h) Prior to December 31, 1988, reciprocal arrangements had been made between 
the Board of Education and authorities administering statutory schemes in twenty- 
eight parts of the Empire. Earliast arrangements are embodied in the Teachers’ 
Superannuation (Colonial Reciprocity) Scheme, 1938 (S.R, & O., No. 422), concerning 
reciprocity between England and Wales and twenty-four parts of the Empire. 

(i) Teachers (Superannuation) Act, 1925, s. 18 defines, and Teachers Super- 
annuation Rules, 1926, Rule 80, prescribe circumstances. Also, the Teachers 
Superannuation (War Service) Act, 1939; 82 Halsbury’s Statutes 1181, deals with 
war servicse during the emergency commencing on September 1, 1989. 

{&) Teachers Superannuation Rules, 1926, Rule 28 (S.R. & O., No. 415), Teachers 
Superannuation Amending Rules, 1987 (S.R. & O,, No, 808), and Teachers (Super- 
annuation) Act, 1987, s. 2 ; 80 Halsbury’s Statutes 182. 

(l) Education Act, 1921, s. 148 (1) ; 7 Halsbury’s Statutes 204. 

(m) Code of Regulations for Public Elementary Schools, Grant Regulations, 
No. 8, Sched. I., para. 8 (S.R. & O., 1926, No. 856). 

{«) Teachers (Superannuation) Act, 1925, s. 8 ; 7 Halsbury’s Statutes 821. 

(o) s. 3 (2) ; ibid,, 322, xSeducible by not exceeding ten years in respect of 
absences of a married woman. 
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not less than a prescribed (p) period was after March 81 , 1 91 9 . Secondly y 
in the case of a teacher to whom the Elementary School Teachers 
(Superannuation) Act, 1898, applied on" April 1 , 1919 , upon attainment 
of age sixty after recognised or contributory service ag^egating not 
less than half the number of years between date of certification as a 
teacher and attainment of age sixty-five effect frequently is to enable • 
a teacher in this category to claim, a pension at age sixty instead of 
having to wait until age sixty-five. Thirdly, upon attainment of age 
sixty after recognised or contributory service for periods aggregating 
not less than two-thirds of the total period between original entry 
into that service and attainment of age sixty-five, with a minimum 
service of ten years ; provision is thus made for a qualifying period 
decreasing below that of thirty years (under firstly, as age of 

entry increases. Fourthly, upon permanent incapacity through 
infirmity of mind or body, after not less than ten years’ recognised or 
contributory service, and employment within a period of six months {q) 
immediately preceding, application for a pension. 

The annual allowance is either calculated on the basis of one- 
eightieth of average salary (r) for each completed year of recognised 
or contributory service, or is equal to one-half of the average salary, 
whichever is the less ; the limitation is tantamount to restriction of 
ranking service to forty years. A lump sum (referred to as an additional 
allowance) is also payable ; this is equal to one-thiitieth of average 
salary for each completed year of recognised or contributory service, or 
to one-and-a-half times the average salary, whichever is the less. 

A superannuation allowance ceases to be payable in the event of 
re-employment in contributory service or similar, but the Board of 
Education may, in certain circumstances, restore the allowance, or subse- 
quently grant another allowance ; the Board may make such deductions 
as appear to them to be equitable in order to avoid duplicate pensions 
in respect of the same service ; the Board may withdraw an allowance 
granted on the ground of permanent incapacity, where they are satisfied 
(possibly, after a medical examination) that a teacher has ceased to be 
incapable (s). 

A teacher may surrender, or allocate, a part of a superannuation 
allowance in return for the grant of certain benefits to or in respect of 
the wife or husband, or a dependant of the teacher. An aEocation 
may be made under Option A, the benefit being a pension payable to 
the wife or husband or a dependant of the teacher after the death 
of the teacher, or under Option B (applicable only to a wife or husband), 
the benefit consisting of two parts (1) an annuity payable to the teacher 
while the wife or husband of the teacher is alive, and ceasing on the 
death of the wife or husband, and (2) a pension of double the amount of 
this annuity payable to the widow or widower when the teacher is 
dead (i^). 


(p) Teachers Superannuation Rules, 1926, s. 8 {S.R. & 0., No. 415), sets out 
periods ranging lip tom one day to three years according to len^h of different kinds 
of service. 

(q) Ibid., s, 9. 

(r) Teachers (Superannuation) Act, 1925, s. 10 ; ordinarily, the average of full 
sala^ for the last five years (not necessarily continuous) of recognised or contributory 
service. Fees and emoluments which may be included with salary are set out in a 
Board of Education Order dated October 14, 1926. Reduction of salary during sick- 
ness is disregarded (Teachers Superannuation Rules, 1926, s. 27 j S,R. &> O., No. 415). 

($) Ibid., ss. 6, 7 and 8. 

(0 Teachers (Superannuation) Act, 1937, s. 1. A Board of Education booklet 
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If a superaiiniiatioii allowance is paid or paj;able in respect of 
teaching service this may reduce the. amount payable in respect; of 
non-teaching service under a local authority («^). 

Gratuity.— A short-service gratuity is payable to a , teacher- who 
becomes permanently incapable, through infirmity of mind or body, 
of serving efficiently, before qualifying for a superannuation allow- 
ance (a), subject to having served in recognised or contributory service 
for not less than, and within, a prescribed period (b) ; the amount of 
the gratuity must not exceed one-twelfth of average salary (c) in respect 
of each completed year of service. 

A death gratuity (d) is granted to legal personal representatives of a 
teacher who has served in recognised or contributory service for a 
period of not less than five years, of which a prescribed (e) part has 
been after March 31, 1919. The amount of the gratuity must not 
exceed the average salary, and may be subject to specified deductions. 
Discretionary power is vested in the Board of Education to grant a 
gratuity in the case of a teacher who dies within twelve months of 
ceasing to be in contributory service (/). A supplementary death 
gratuity is paid where a teacher dies before drawing an aggregate 
amount of superannuation allowance equal to the amount of average 
salary ; the gratuity is equal to the difference between those 
amounts (g). Where a death gratuity is not payable owing to a 
teacher’s dying in employment after sixty-five years of age, a gratuity 
equal to an additional allowance is paid by the Board of Education (?'). 
[46] 

Miscellaneous Provisions. — ^An ‘‘organiser” may be subject to 
teachers’ superannuation provisions, although serving on the administra- 
tive staff of a local education authority. An “ organiser ” is one who is 
or has been employed by a local education authority in full-time service, 
which to a substantial extent involves the control or supervision of 
teachers, and who was previously employed as a teacher for not less than 
three years (k). 


(Form 207 Pen.) contains an explanatory memorandum, Buies made by the Board, 
and Tables indicating the amount of benefit to be granted in respect of each £1 of 
annual superannuation allowance surrendered by the teacher. 

(и) U.G. Superannuation Act, 1937, s. 17 j 30 Halsbury’s Statutes 402, and 
Local Government Superannuation (Teachers) Provisional Regulations dated and 
in operation from March 11, 1939, which accompanied M. of H. Circular 1790/S22, 
dated March 21, 1939. 

(a) Teachers (Superannuation) Act, 1925, s. 4 ; 7 Halsbury’s Statutes 323. 

(b) Teachers Superannuation Buies, 1926, prescribe, inter alia, total service of 
not less than three years since March 31, 1919 (Rule 8), and service within a period 
of six months immediately preceding date of application for a gratuity (Buie 9). 

(c) As to “ average salary,” see note (r), ante, p. 32. 

(d) A death gratuity has been held to be liable to estate duty under the Finance 
Act, 1894, ss. 2 (1) (a) and 22 (2) (a) ; A,-G. v. Quixley (45 T. L. B. 455), 

(e) Teachers Superannuation. Buies, 1926, Rule 8. 

(/) Teachers (Superannuation) Act, 1925, s, 5 (1) ; 7 Halsbury’s Statutes 328. 

(g) /Md., s. 5 (2). 

(i) Ibid,, s. 3 (4), proviso ; 7 Halsbury’s Statutes 322. 

(к) Ibid,, s. 14 ; 7 Halsbury’s Statutes 331, and Teachers (Superannuation) Act, 
1937, s. 3 ; 30 Haisbury’s Statutes 183. Board of Education admin, memo. No. 172 
stated that, according to circumstances, a principal, warden, or organising secretary 
of an institute or centre maintained or aided under the Education Act, 1921, s. 86 ; 
7 Halsbury’s Statutes 177 (social and physical training), as extended, may be 
treated as an “ organiser,” 
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The Board of Education have explicit "and wide powers to^determine 
' questions with regard to a superannuation allowance, gratuity, return 
; Of - contributions, and amount of average salary. Assignment of or 
charge on a superannuation allowance and other moneys is void, and 
there is certain' protection given in the event of bankruptcy.' , Probate 
or other proof of title may be dispensed with before payment of a sum 
not exceeding f JOO in respect of an allowance or gratuity. The Board ' 
may pay 'moneys due to a mentally disabled person to an institution 
or other person. ^ ^ ■ 

A reduction may be made in a superannuation allowance or gratuity 
to a teacher who has ceased to serve in consequence of grave miscon- 
duct (I), or other reason, but such reduction may be restored by the 
Board subsequently ; false representation and fraud is punishable 
on conviction on indictment, by not exceeding two years’ imprisonment, 
and, on summary conviction, by not exceeding three months’ imprison- 
ment ora fine not exceeding twenty-five pounds. The governing body of 
a school have power to fulfil conditions in order that service In that school 
may be contributory service, notwithstanding any provision regulating 
the trusts or management of a school (m). £473 


London 

London Ctounjy Conneil. — ^Under the Superannuation (Metropolis) 
Act, 1866, vestries and the Metropolitan Board of Works had an 
option to grant superannuation, and gratuities before entitlement 
to superannuation, charged on the fund to which salaries were 
charged. No contributions were required from employees. Super- 
annuation was based on sixtieths. The Act of 1866 is applicable to 
the L.C.C. and the metropolitan borough councils, but the county 
council and most of the borough councils, do not now pay allowances 
under the 1866 Act. 

The L.C.C. (General Powers) Act, 1891, Part IV., gives the council 
power to establish a superannuation and provident fund and to make a 
superannuation scheme. The Act sets out the matters which may be 
dealt with in the scheme (n). Provision is made for audit (o), forfeiture 
of rights in certain cases (p), contribution by the Council to the fund {^), 
the making of contracts with insurance companies (r), and alterations 
of the scheme (^). No person coming under the scheme is entitled to a 
pension under the Superannuation Acts as defined in the 1891 Act. 

The L.C.C. (General Powers) Act, 1892, sect. 41 (^), enables the 
Council in the scheme to provide for payments in respect of persons 
dying or becoming incapacitated before becoming entitled to a pension. 
The L.C.C. (General Powers) Act, 1907, Part VIII, makes further pro- 


(l) The Forfeiture Act, 1870, s. 2 ,• 4 Halsbury’s Statutes 648, sets out various 
eireumstaaces in whick a superannuation allowance payable out of any public fund 
is to cease fortbmth, including the recipient’s imprisonment with hard labour, or 
for a term exceeding twelve months. 

(m) Teachers (Superannuation) Act, 1925, s. 16, and First Schedule. 

(n) S, 62 ; 11 Halsbury’s Statutes 1108. 

(o) S. 63 ; ibid., 1110. 

(p) S. 64 ; ibid. 

(q) B. 66 ; ibid. 

(r) S. 67 ; ibid., 1111. 

(s) S. 68 ; ibid. 

(t) 11 Haisbury’s Statutes 1113. 
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visions as to the scheme, and gives power to the couBcil to make addi- 
tional payments or allowances 

The L.C.C. (General Powers) Act, 1911, Part I., as amended by 
sect. 81 of the L.C.C. (General Powers) Act, 1924 (a), deals with the 
superanmiation of officers transferred from the School Board for London. 
Such officers as now remain have been transferred to the fund set up 
under the Act of 1891, by the L.C.C. (General Powers) Act, 1987, 
Part VI. Under the L.C.C. (General Powers) Act, 1921, sect. 81 (i), 
the council may pay compensation for loss of office up to the amount 
which would have been payable on retirement for ill-health. The L.C.C. 
(General Powers) Act, 1929, sects. 58 — 54 (c), gives power to grant super- 
annuation on a basis similar to other employees to persons employed in 
polytechnics and certain other educational institutions. For the 
superannuation of non-teaching staff of non-pro vided schools, see the 
L.C.C. (General Powers) Act, 1988, sect. 7 (d). 

The L.C.C. (General Powers) Act, 1980, sect. 84 (c), deals with the 
superannuation of the Clerk of the Peace and officers in the employ 
of the Standing Joint Committee. 

Sect. 60 of the same Act (/) enables the council to take into aceount 
the previous pensionable local government service of certain persons 
taken into the service of the council in consequence of the devolution 
if duties upon the council under the L.G.A,, 1929, and certain persons 
■ n the service of the Leyton U.D.C., whose tramway undertaking was 
transferred to the council. Provision is made for payment of transfer 
values ; the Act (g) also empowers the council to pay gratuities in 
respect of persons who may while in their service be disabled, injured 
or incapacitated by age, sickness or other infirmity, and who are not 
otherwise pensionable or in receipt of workmen’s compensation, or to 
the family of a -person who dies whilst in the service of the L.C.C. An 
aggregate period of twenty years in the service of the L.C.C. or of the 
L.C.C. and a previous employer as referred to in the section is required. 

The L.C.C. (Money) Act, 1986, sect. 8, contains provisions to enable 
the council to use for the purpose of its statutory borrowing powers 
unrequired moneys forming part of the superannuation and other 
reserve funds. 

The L.C.C, (General Powers) Act, 1986, sect. 46 (h), enables contribu- 
tors to the Superannuation and Provident Fund on retirement to 
surrender part of their pension in return for a pension for their wives or 
dependants. 

The London Passenger Transport Act, 1988, and the L.C.C. (General 
Powers) Act, 1987, sect. 120 (i), deal with the superannuation of 
employees transferred to the London Passenger Transport Board from 
the Council. 

The London Local Authorities (Superannuation) Temporary Pro- 
visions Act, 1982, enabled superannuation to be based on the full 
salary, etc., without regard to temporary reductions due to national 
economic conditions. 

The L.G.A., 1929, sects. 119, 121 and 128 — 124 {k)^ is applicable as 


(и) -S, 55 ; 11 Halsbary’s Statutes 1285. 

(b) Ibid,, 1856. 

(d) 31 Haisbury’s Statutes 437. 

(/) Ibid., 363. 

(ii) 29 Haisbury’s Statutes 285. 

(к) 10 Haisbury’s Statutes 960, 961, 962 — 963. 


(a) 11 Haisbury’s Statutes 1315. 
(c) Ibid,, 1423, 1424. 

(e) 23 Haisbury’s Statutes 359. 
(g) S. 61 ; ibid,, 365. 

(£) 30 Haisbury’s Statutes 647. 
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regards poor ..law officers transferred to the L.C.C.^ Under these; last- 
mentioned provisioiis the council has made a special scheme for -such 
officers who did not elect to remain' under the Poor Law Officers® 
Superannuation Act, 1896. The provisions in" public general Acts 
relating to the superannuation of officers in the service of poor law, 
education, asylums and mental deficiency authorities apply in^ certain 
cases which do not fall within the schemes made' by the council under 
the Acts set out above. As to officers in the asylums, and mental 
■deficiency services, see L.C.C. (General Powers) Act, 1915, Part VII. 
(transfer to L.C.G. of powers of Visiting Committee) (I) and L.C.C. 
(General Powers) Act, 1925, sect. 82 (legalising certain superannuation 
allowances to officers on lunacy and/or mental deficiency work) (m). 
The Pensions (Increase) Acts are applicable to London. 

The present scheme (based on the General Powers Acts) for new 
entrants is contributory (5 per cent.) The allowances consist of a 
lump sum payment on retirement and a pension, based on thirtieths and 
eightieths respectively of the average salary or wages and emoluments 
of the last five years on the whole period of service (whichever average 
be the greater). A scheme with somewhat similar benefits has been 
made for officers transferred under the L.G.A., 1929, who elect to adopt 
the scheme. The deduction here is 2| per cent., 3 per cent, or 3| per 
cent., according to the length of service on April 1, 1930. 

There are a number of employees whose superannuation rights are 
based on former schemes and on superannuation provisions in public 
general Acts, e.g. asylums officers, transferred poor law officers, who 
have not adopted the scheme under the L.G.A., 1929. 

The L.C.G. has made regulations under the Metropolitan Fire Brigade 
Act, 1865, dealing with the grant of pensions to firemen and their 
widows (see title London Fire Brigade). The Local Government and 
Civil Service (Superannuation) Rules, 1936, apply to the L.C.C. C48J 

Metropolitan Borough Councils. — Of the twenty-eight metropolitan 
borough councils six have adopted the Local Government and Other 
Officers/ Superannuation Act, 1922; two operate under the Super- 
annuation (Metropolis) Act, 1866, above-mentioned ; twenty have 
local superannuation Acts or provisions in the L.C.C. (General Powers) 
Acts. The city corporation operates under special powers under the 
City of London (Various Powers) Acts, 1912, 1922, 1931 and 193T. The 
L.C.C. (General Powers) Act, 1934, sects. 42 — 45 (n), deals with super- 
annuation of vaccination and registration officers in the service of the 
borough councils and city corporation. For the calculation of, and 
arrangements as to certain superannuation allowances under the Local 
Government and Other Officers® Superannuation Act, 1922, see the 
L.C.C. (General Powers), Act, 1986, sect. 53 (o). [*49] 


(Q 11 Halsbury’s Statutes 1830, 

(m) Ibid., 1876. 

(n) 27 Halsbury’s Statutes 425 — 429. 

(o) 29 Haisbuiy’s Statutes 289. 
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Introduction. — The subject of surcharge is of great importance to 
members and officers of local authorities and particularly to the financial 
officers of those authorities. For the purpose of convenience^ the subject 
must be considered in conjunction with the rather wider subject of dis- 
allowance, since disallowance is often a necessary preliminary to sur- 
charge, although every disallowance does not of itself involve a surcharge. 

Powers of disallowance and surcharge are possessed only by the 
district auditors appointed by the M. of H., and the powers therefore 
only arise in respect of accounts subject to such audit. The accounts 
and the local authorities subject to district audit are dealt with under 
the heading ‘‘ Audit,’’ to which reference should be made. Professional 
auditors and elective auditors, to whose audit the majority of borough 
councils are subject in respect of the bulk of their accounts, have no 
powers of disallowance or surcharge. 

Disallowance ” means, broadly, the refusal of the auditor to allow 
an item of expenditure to stand in the accounts. This is not a mere 
privilege of the auditor but a specific duty laid on him by statute and 
case law. Every disallowance must obviously have some consequences, 
since, if an item is struck out of the accounts, the operation which gave 
rise to the original entry must be reversed. The exact consequences 
which follow disallowance depend on the actual circumstances. It 
may mean the recovery of sums actually disbursed, the writing back 
of items written-off, the mere transfer of an item from one account in 
which it is improper to another in which it is proper, or some other 
operation. In many cases, however, it is followed by surcharge on 
some person or persons concerned. 
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While disallowance concerns the local authority as a body, surcharge 
' concernsindividuals. ' ■ Surcharge- means,, broadly, the same as charge,’’ 
the auditor having powers to charge direct to the person responsible 
items which have been disallowed owing to that person’s action or 
which have been lost through his neglect. This again is a duty imposed 
by statute and subject largely to case law. There are special powers 
given to the auditor to recover sums surcharged and special rights of 
appeal against the surcharge which are dealt with later. 

These special powers are obviously of great importance, both to 
the local authority, as represented by its elected representatives and 
its officials, and to the ratepayers whose money the authority disburses. 
An efficient district auditor wUl see that all irregular items are disallowed 
and charged on the responsible persons. When it is remembered that 
all local government electors have the right to direct the auditor’s 
attention to items which they consider to be irregular by objecting 
thereto at the audit, the value of this power of disallowance and sur- 
charge may be more fully appreciated. The provision has also value 
from the point of view of central control, since the M, of H., through 
the auditors, can ascertain the course being taken in the finances of the 
local authorities concerned. On the other hand, the power may prove 
irksome, because the local authority may be prevented from incurring 
expenditure on schemes or objects which may be desirable but not 
technically within their powers. 

Before the subject is considered further, one aspect of the matter 
which frequently gives rise to misunderstanding may well be clarified. 
The district auditor, in conjunction with, and, in the case of boroughs, 
often in addition to, his audit is required to examine the local authority’s 
claim to the majority of exchequer grants. In some cases where the 
grant is a proportion of approved expenditure (e,g. education and police 
grants), the auditor frequently is unable to allow certain items for grant 
purposes since they are not eligible for grant. This is frequently 
referred to as a disallowance, but it is emphasised that it is not a dis- 
allowance in the true legal sense of the word. The expenditure may 
actually be perfectly good and allowed to stand in the accounts but merely 
not allowed to rank for grant. It cannot therefore be a true disallow- 
ance and should be distinguished from the strict meaning of the term. 

The meaning may perhaps be better understood when it is remem- 
bered that the auditor must certify hi's allowance of the accounts 
subject to any disallowances and surcharges. In other words, every 
item standing in the accounts at the completion of audit must have 
been allowed by the auditor, and any items illegally or fraudulently 
omitted must be surcharged and brought into account. [SO] 

General Statutory Powers of Disallowance and Suroharge.—The 

powers of surcharge and disallowance were previously contained 
in the 1875, and several other enactments, but are now con- 

solidated in the L.G.A., 1988. Since the exact wording of the statutory 
power is of importance, the relevant section is reproduced below ; 

Sect, 228. — (1) It shall be the duty of the district auditor at every 
audit held by him : 

(a) to disallow every item of account which is contrary to law ; 

(b) to surcharge the amount of any expenditure disallowed upon 

the person responsible for incurring or authorising the 
expenditure ; 

(c) to surcharge any sum which has not been duly brought into 
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' accomt upon the person by whom that sum ought to have 

been brought into account; 

(d) to surcharge the amount of any loss or deficiency upon any 
person by whose negligence, or misconduct the loss^ or deficiency 
has been incurred ; 

. (e) to certify the amount due from any person upon whom he has 
made a surcharge ; 

(f) to certify at the conclusion of audit his allowance of the accounts, 
subject to any disallowance or surcharge which he 'may have 
made ; 

Provided that no expenses paid by an authority shall be disallowed by 
the auditor, if they have been sanctioned by the Minister. 

(2) Any loss represented by a charge for interest or any loss of interest 
shall be deemed to be a loss within the meaning of this section, if it 
arises from failure through wilful neglect or wilful default to make or 
eoliect such rates or to issue such precepts as are necessary to cover the 
expenditure of the authority for any financial year (including any 
expenditure incurred in any previous year and not covered by rates 
previously levied or precepts previously issued) or to collect other 
revenues. 

These provisions ought to be read in conjunction with those of 
sect. 226 (1) under which a local government elector for the area to 
which the accounts under audit relate may be present either personally 
or by a representative at the audit and make objection to the accounts 
before the auditor. Such an objection would not of itself increase 4he 
auditor’s powers of disallowance or surcharge since he would still only 
be able to disallow or surcharge items which he ought in any case to 
disallow or surcharge in order to fulfil his statutory duties. On the 
other hand, of course, the auditor’s attention may be directed to items 
or iaspects of items of which he might otherwise be unaware. 

Any person who has made an objection or any person who is 
aggrieved by a disallowance or surcharge made by the auditor may 
require the latter to state in writing the grounds on which his decision 
is based (sect. 226 (2)). In addition, as will be shown later, such persons 
have a right of appeal against the auditor’s decisions (sect. 229). 

It will thus be seen that the auditor’s decisions on matters of 
disallowance and surcharge may be tested in a way which would be 
impossible but for the right of objection to the accounts, since no appeal 
against the auditor’s allowance of the accounts can be made unless 
objection was taken at the audit (except of course in the case of persons 
directly concerned with actual disallowances and surcharges), 

Scope of Disallowance and Surcharge.— The scope of the auditor’s 
powers of disallowance arid surcharge must be interpreted in accordance 
with the statutory provisions given above and in conjunction with 
the general law of local government relating to the particular item 
disallowed or surcharged. Thus, while there have been a number of 
cases dealt with in the courts on particular items, in the course of which 
general rules of law have been considered, each item giving rise to a 
disallowance or surcharge will require “to be treated on its merits and 
the actual facts of the case, together with the law attaching thereto. 
Much of the case law was considered in the light of statutes which have 
since been repealed or varied, but the broad aspects of the matter are 
discussed below on the basis of the separate and distinct powers possessed 
by the auditor. £523 
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: Bisallowance of 0¥erF Item Contrarw to Law,— It may 'be said that 

items contrary to law ” fall into two main classes. 

(a) Items of expenditure which are in themselves illegal according 

to the general statute and common law. 

(b) Expenditure which is ultra vires as being ineurred outside the 

powers and scope of a local authority. Such expenditure need 
not otherwise be in any way illegal, but will be contrary to the 
law of local authorities. In this connection it will be advisable 
to see the title Ultba Vibes as well as the notes below. 

The question of whether any one item of expenditure incurred is 
ukra vires must depend on the actual circumstances and facts of the 
individual case. The powers of local authorities Ere fairly well defined 
by law and unless any act, and consequently any expenditure incurred 
through that act, can be said to come within the powers of the authority 
under some enactment governing the authority, then the act will be 
ultra vires and the expenditure, therefore, contrary to law and liable to 
disallowance and surcharge. This is the circumstance which the 
auditor has to consider and, if he comes to the conclusion that the item 
is contrary to law, he has no alternative but to disallow, and surcharge 
(if need be) the item, even if in equity there is good reason why th^ 
item should be allowed. (As to the powers of the High Court and the 
Minister to grant relief, see paragraph 60.) 

As already indicated, many of the cases which have been decided 
relate to enactments which have been either repealed or varied through 
subsequent legislation, but the general principles enunciated remain 
unaltered. Some of the instances are cited below. 

(1) Expenditure on the maintenance of a vehicle for conveying 
councillors to inspect the borough was liable to be disallowed (a) as 
were excessive cab fares (6). 

(2) Ultra vires expenditure which would otherwise be disallowed 
cannot be made allowable merely by being given an apparently lawful 
description (c). 

(3) Payment of interest and repayment of principal of a bank over- 
draft, being not authorised by statute was previously held to be 
illegal (d). Such an overdraft is now, of course, authorised by the 
L.G-.A., 1933, subject to sect. 228 (2) of that Act, but the case is none 
the less an indication of the court’s strict interpretation of the law. 

(4) Payments made in compliance with an order of a court cannot be 
disallowed by the auditor (c), but where costs were ordered a Divisional 
Court surcharged the amount, the proceedings having arisen from a 
resolution of the council passed in defiance of the advice of the clerk (e). 

The doctrine of ultra as affecting an auditor’s powers, is, 

however, of wider extent than a mere consideration of whether the 
local authority has power generally to incur expenditure under a head 
of account. The statute requires items of account ” to be disallowed 
if contrary to law ,* the head of the account may itself be lawful but 
the item making up the account may be contrary to law. Where the 
local authority has specific power to incur expenditure but owing to 
indiscretion in carrying out that power incurs expenditure which is in 

(a) B. V. Dolby, Ex parte NorthfiM (1902), 60 J. P. 521 ; 33 Digest 41, 221. 

(b) E. V. Plumstead Board of Works, Times Newspaper, June 2, 1870. 

(c) R. V. Newell, [1898] 2 Ir. R. 530 ; 31 Ir. L. T. R. 8. 

(d) A.-G. V. Tottenham U.D.C. (1909), 73 J. P. 437 ; 38 Digest 589, 1203 ; A.-G. 
V, West Ham Corpn., [1910] 2 Ch. 560 ; 88 Digest 121, S73. 

(e) Davies v. CawpetUmaiie, [1938] 2 All E. R. 685. 
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excess of ■ what is reasonable, such excess' may be ultra vires and there- 
fore contrary to law and disallowed. This doctrine, which had already 
been laid down {B, y. Newell (1903)), was considered and confirmed by 
the House of Lords in the case of Boberis v, Hopwood (/). ^ At the same 
time, this principle will always require to be interpreted in accordance 
with the actual facts of the case ; what may be considered to he ultra 
vires as excessive in one case might not be so considered in different ^ 
circumstances. 

In Boberis v. Hopwood, the auditor disallowed certain payments of 
wages to the extent to which they appeared to be unreasonable. The 
rates of wages paid were proved to be considerably in excess of the 
normal rates for the work involved. They had been substantially 
increased when the cost of living had risen, but were not reduced when 
the cost of living fell. The council passed a resolution that the 
rates should not be reduced. The rates fixed were arbitrary rates 
distinguishing between adults and others. It was not disputed that the 
council had power to fix wages rates, but it was considered by the House 
of Lords that the method adopted was not a reasonable exercise of the 
discretion thus given. This view seems to have depended largely on 
the arbitrary distinction which was not based on actual duties. The 
House of Lords upheld the disallowance and surcharge and considered 
that an auditor had the power to disallow the excess paid ultra vires 
and allow the sum which would be reasonable. 

In the judgment some of the main principles to be followed by 
auditors were laid down. The whole purpose of the audit is to ensure 
wise and prudent administration, and to recover for the council’s funds / 

moneys which ought not to have been taken out of those funds. Each ■ 

question is to be considered in the light of the local authority’s statutory I 

discretion on an individual matter in view of the general principle - 

that a person who has discretion in a matter is bound to exercise that | 

discretion reasonably. The term “ as they think fit ” is not one giving | 

a local authority absolute discretion but means as they think fitting or I 

suitable under the circumstances arising. The auditor has “ to restrain j 

expenditure within proper limits ; his mission is to find out if there is 
any excess over what is reasonable,” as well as what is perhaps within 
the narrow limit of statutory powers. 

In a previous case (g) it had been held that the members of a local 
council were not to be surcharged because they did not accept the lowest 
tender. This was considered to be a matter of policy with which the 
court cannot interfere provided the local council has acted honestly. 

The Court of Appeal, in McGrath {h), following the judgment in 
Boberis v. Hopwood, disallow^ an amount paid as a lump sum in respect 
of salary for past years, on the grounds that, having already paid a 
salary which they thought fit, the authority could not later make such a 
further payment. 

It v^l be seen that the whole matter is difficult, but, while an 
auditor cannot interfere with the local authority’s policy, he is not 
precluded from disallowing items as contrary to law merely because 
the class or head of expenditure is, in general, legal, if it is considered 
that the authority acted unreasonably in the exercise of any discretion 
they may possess, [583 



(/) [1925] A. C, m ; 33 Digest 20, 83. 

(g) R, V. Eoheris, [1908] 1 K. B. 40T ; 83 Digest 40, 217. 

(h) [1934] 2 K. B. 415 ; Digest (Supp.). 
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Surcharge on Perscm EesponsiWe for Authorising or Ineiirahg the 
Expenditiire.— These will ■ normally be members of the ^ council or 
committee of a local authority who themselves authorised or ineurred an 
item of expenditure which is surcharged on them. The responsibility 
will normally depend on whether the member took part ia the authorisa- 
tion of the expenditure, e.g. by voting for it. Obviously it a member 
voted against the item, or was not present when a resolution or other 
authorisation was passed, he cannot be surcharged. But presumably 
if he were present but did riot oppose the item he might be held to be 
responsible. 

Surcharge of Items not Brought into Account.— This covers all items 
not brought into account which are due to the local authority or a^ny 
such items which are not correctly brought in. This should not give 
rise to difficulty, the point being that, once it is proved that any such 
item exists, the responsibility therefore must be fixed. [55] 

Loss or Deficiency Due to Negligence. — ^Surcharge of amounts of any 
loss or deficiency upon the person by whose negligence or misconduct 
the loss or deficiency is incurred must depend on the whole circumstances 
of the case. It was stated in one case that negligence is associated 
with misconduct and must involve some element of moral culpability. 
It is not necessarily constituted by mere lack of, or errors of, judgment. 
This principle was upheld in E. v. Roberts {k% in which it was held that 
the members of a committee were not bound to accept the lowest 
tender offered, since in making their selection it was not suggested that 
they in any way acted dishonestly or with culpable negligence. In the 
same case it was also stated that an auditor cannot judge the diligence 
or wisdom of an employee who is respoiiusible to Ms employers. TMs 
would not, of course, prevent an employee from being surcharged for 
personal negligence, but appears to concern rather the giving of advice 
to the council on which they act. These remarks need to be considered, 
however, in the light of the later decisions in Roberts v. Hopwood dealt 
with in paragraph 53, since that also involved a question of negli- 
gence as interpreted by the courts. 

The power generally is a wide one and would cover losses and 
deficiencies which do not come under any of the more specific provisions. 
There is, however, special provision made for the term “ loss ’’ to cover 
interest charges incurred or in^terest lost through the failure to the 
authority as a result of wilful neglect or wilful default, to levy sufficient 
rates or precepts to cover expenditure, or to collect income falling due. 

M 

Position of Officials. — -In considering the position of officials it may 
be as well to bear in mind the decision in the Tenby Case (Z). It was 
then held that the treasurer of a borough could not plead orders of the 
council as justification for making ultra vires payments, but that he 
stood in a fiduciary capacity towards the ratepayers. This, of course, 
was not a case dealing with disallowance or surcharge and the treasurer 
is in a special position. 

In another case, dealing directly with surcharge, an officer was held 
responsible for failing to collect fees which were laid down by Act of 


{k) See ante^ p. 42. 

(1) A,-‘G. V. De Winion, [1906] 2 €h. 1*06 ; 33 Digest 77, 497. 
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'Parliament, ■ although the, gave him, special ' directions not to 

charge those fees. [57] 

Items which Cannot be Disallowed.— There are two instances in 
' whm the auditor is prevented from disallowing expenditure which he 
. might otherwise not allow. Application may be made to the Minister 
■ for him ; to sanction expenditure and, where this is done, the^ auditor' 
is specially ' prohibited from surcharging or disallowing the item (n). 
This power is intended to cover hona fide items of expense which cannot 
be said to be within the local authority’s statutory powers, but which 
ought reasonably to be incurred, e.g. deputation expenses, contributions 
to societies, etc. The Minister’s sanction does not legalise the expendi- 
ture, but merely prevents the auditor from making a disallowance. 

The allowance on examination by the clerk of the peace to^ a county 
of any bill of costs incurred by the council of a county district within 
the county area is primd facie evidence of the reasonableness of the 
amount but not of the legality of the expenditure (o). [58] 

Appeals against the Auditor’s Decision.— Any person who is aggrieved 
by a decision of a district auditor on any matter with respect to which 
he made an objection at the audit, and any person aggrieved by a dis- 
allowance or surcharge made by a district auditor may, where the dis- 
allowance or surcharge or other decision relates to an amount exceeding 
five hundred pounds, appeal to the High Court, and may in any other 
case appeal either to the High Court or to the Minister (jp). 

There are thus two distinct classes of persons who are able to appeal 
against the auditor’s decisions : 

(1) Any perspn who, being a local government elector, attended at 

the audit and objected to the accounts (j) and is aggrieved 
by the auditor’s decision. It will be observed, therefore, that 
the only person who can take advantage of this is one who 
originally acted under the special provisions of sect. 226. 
A local ' government elector who did not do so could 
not subsequently appeal against the auditor’s decisions. 
The matter on which the appeal is to be based must be ‘‘ any 
matter with respect to which he made an objection at the 
audit ” and therefore other points cannot be raised on appeal. 
There is nothing in the Act to require that the person who 
appeals must have a personal interest or concern in the matter, 
apart from being a local government elector. 

(2) Any person who is aggrieved by a disallowance or surcharge. 

This comprises an entirely different class of persons and the 
question of prior objections at audit does not apply. Normally 
those concerned will be those who suffer directly from the 
auditor’s disallowance or who are directly surcharged. These 
would normally be councillois and officials. 

Where the amount involved exceeds £500, the appeal must be made 
to the High Court, but in other cases the person concerned has the option 
of appealing either to the Minister of Health or to the High Court at his 
discretion (sect. 229 (1)). Obviously, if the amount is relatively small. 


(o) Ibid., s. 242. 

(gf) lUd., s. 226 (1). 


:,{W), L.G.A.,,':m3, .s. 228. 
{p) Ibid., s. 229 (1). 
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it' will be preferable to take the matter to the Minister on the grounds 
of expense. In all cases, the powers and duties of the Minister and 
of the High Court are equaL(see ^^m). 

Where the appeal is made to the Minister, he may at any stage in the 
, proceedings state any question of law for the opinion of the High Court 
in the form of a special case, and the High Court has power to direct the 
Minister to state such a special case for its opinion, but apart from these 
special powers the decision of the Minister is final (sect. 229 (3)). Thus 
where the appellant has exercised his discretion and appealed to the 
Minister, there is no power to appeal further to the court if the Minister’s 
decision is an adverse one (except by ease stated), and the appellant 
must therefore make his decision carefully, beai'ag in mind the question 
of cost. In the same way the powers of appeal to the Minister are lost 
when the appeal is made to the court (r). 

The powers of the court or the Minister on such an appeal are to 
confirm, vary or quash the decision of the auditor and to remit the case 
to the auditor with such directions as the court or Minister may think fit 
to give effect to the decision (sect. 229 (2)). The decision must, of 
course, be based on the facts of the case and the legality of the auditor’s 
action. Any question of relieving the person surcharged other than on 
those grounds falls to be considered under the separate powers given 
to deal with such cases (see infra). In other words, the point to be 
considered is whether the auditor’s action is in accordance with the 
principles already referred to. 

It may be noted that the appellant who chooses to go to the Minister 
is entitled to a personal hearing by a person appointed for the purpose 
by the Minister (sect. 231 (2)). [59] 

Application for Belief from Surcharge. — ^As already indicated, the 
auditor’s powers are, in effect, a statutory duty imposed on him which 
he must carry out. He is therefore bound to surcharge any item which 
ought to be surcharged in accordance with the strict interpretation 
of the law. He personally has no discretion and, even if he were con- 
vinced that the person responsible acted reasonably or in the belief 
that the action was authorised by law and ought not therefore in equity 
to be surcharged, he has no option but to carry out his statutory duty. 
No more can the court or the Minister on appeal take such matters into 
account when considering the appeal. Therefore, apart from the special 
provisions outlined below, the operation of the Act might act very 
unfairly on members or officials who acted in the way indicated since 
it is feasible that a beneficial or reasonable act could result in surcharge. 

Special provision is, however, made by sect. 230 of the L.6.A., 1933, 
to enable relief to he given in appropriate cases. The person surcharged 
may apply to the tribunal to whom he has a right of appeal against the 
surcharge, ie. either the High Court or the Minister (see paragraph 61), 
for a declaration that he acted reasonably or in the belief that his action 
was authorised by law, and the court or Minister, if satisfied that there 
is proper ground for so doing, may make a declaration to that effect. 
This application may be made whether or not an appeal against the 
surcharge had previously been made. The court or Minister may, if 
satisfied that the person surcharged ought fairly to be excused, relieve 
him either fully or in part from personal liability. The decision of the 
court or the Minister is final. 


(r) R. V. Minisier of Health, Mae parte Dore (1926), The Times, February 15. 
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' : The procedw^^ in the High Court is contained in the same rules as 
that for appeals. pO] 

Appeals and Applications to the High Court.— The procedure to be 
followed on appeal against a decision of the auditor under sect, 229 (1) 
or on application for relief under sect. 230 (1) to the High Court is laid 
down in R.S.C., Ord. 55B, rr. 59—67. These rules are in accordance 
with the requirement of sect. 231 (1) of the L.G.A., 193.8, that provision 
is to be made by rules of court for limiting the time within which appeals 
and applications may be made to the High Court, for securing that where 
an application for relief is made public notice of the hearing is given, 
and to enable any local government elector for the area concerned to 
appear at the hearing and object. 

The appeal or application (r. 59) is made to the King’s Bench Division 
by an originating notice of motion which must be served, before the 
expiration of six weeks after the date of the decision to which it relates, 
upon the district auditor for the time being in charge of the district in 
which the matter has arisen, and also on the local authority concerned, if 
the local authority is not itself the appellant (r. 61). The notice must 
state the grounds of the appeal or application and the date given for 
the hearing must not be less than twenty-eight days after the service of 
the notice (r. 62). A copy of the notice must be filed at the Crown 
office by the appellant or applicant within seven days after it is served on 
the auditor, together with an affidavit or affidavits setting out the reasons 
given by the auditor for his decision and the facts on which it is pro- 
posed to rely in the appeal or application. When this has been done, 
the motion is to be set down for hearing, and if this is not done either 
the local authority or the auditor can apply to the court for an order 
discharging the jiotice of motion and awarding costs, provided due notice 
is given to the appellant or applicant (r. 63). X^lJ 

In the case of an application for relief (see under sect. 230 (1)) the 
following must be observed : 

(a) The applicant must cause notice of his intended application to 

be published once at least in each of two successive weeks in 
some newspapers circulating in the area eoixcemed, one of 
which must be before the date on which a copy of the notice 
of motion is filed. 

(b) The notice must set out the nature of the intended application 

and state that any local government elector in the area may, 
on payment of the usual fee, obtain at a specified address 
copies of the notice of motion and of any accompanying 
affidavits, and may appear at the hearing and, whether he 
appears or not, may file an affidavit in opposition to the 
application. 

(c) At the hearing, any local government elector in the area may 

appear and be heard in opposition, or alternatively may 
transmit by post to the Crown office at least four days before 
the hearing a fee of five shillings and an unstamped affidavit 
giving the grounds of his opposition and facts bearing on the 
application. Any such affidavit is to be considered by the 
court. No costs may be ordered in such cases for the local 
government elector. 

(d) At the hearing, an affidavit must be filed proving compliance 

with (a) and (b) above (r. 64). 
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Copies of ■ any affidavit filed by the appellant oi^ applicant ■miist be 
delivered to the authority and the auditor, and copies' of affidavits^ 
intended to'be filed by any person in opposition to the application iniist 
be delivered to the appellant or applicant at least fonr days before 
the hearing. ' Unless this is complied with, the affidavits may not be ' 
used, except by leave of the court (r. 65). Where an appeal and 
application are made together in respect of one surcharge, notices and 
affidavits may be combined (r. 66). 

Where the auditor, upon whom notice is served, is not the auditor 
who gave the decision, the auditor on whom notice is served may appear 
in opposition as if he were the auditor who gave the decision (r. 67). 
M 

All evidence at hearings of appeals or applications is by affidavit 
unless the court direct that oral evidence shall be given (r. 60). 

Case Stated by Minister.— An application for an order directing the 
Minister to state a special case is made to the King’s Bench Division 
by way of an ex parte motion for a rule nisi supported by an affidavit ; 
but no such application will be entertained unless an application has 
previously been made to the Minister for a special case to be stated 
before his decision was communicated and the motion is made on one 
of the first three days on which the court sits for hearing ex parte motions 
next after the date on which the Minister’s refusal to state a case was 
communicated (R.S.C., Ord. 55B, r. 68). The special case must be 
signed by the Minister or on his behalf and the Minister must deliver 
copies to the parties concerned and file the case at the Crown office. It 
is then set down for hearing ?n the same way as a case stated by justices 
(r. 69). [683 

Payments of Sums Certified to be Due. — ^The amount due from a 
person from whom any sum is certified to be due by the auditor is to 
be paid by that person to the treasurer of the authority within fourteen 
days after it has been so certified unless an appeal is lodged or an 
application for relief is made. Where either of the last two events 
occurs, any sum remaining due when the appeal is completed must be 
paid within fourteen days after the appeal or application is disposed of 
or abandoned or fails by reason of non-prosecution (L.G.A., 1988, 
sect. 282). The expression “ within fourteen days after” does not 
include the day of certification, but means within the fourteen days 
following. [643 

Becovery of Sums Certified to be Due.— Sums certified to be due 
from any person by the auditor {Le. underL.G.A., 1983, sect. 228 (1) (e)) 
are recoverable either summarily or otherwise as a civil debt on com- 
plaint made or action taken either by the auditor himself or under his 
direction (L.G.A., 1988, sect. 288 (1)). It is further provided that, in 
any proceedings taken, a certificate signed by the district auditor is to 
be sufficient and conclusive evidence of facts certified ; a certificate 
signed by the treasurer of the local authority concerned, or othgr 
officer who is responsible for keeping the accounts, that the sum due 
is unpaid is conclusive evidence of non-payment unless the contrary 
is proved ; and certificates purporting to be signed by the auditor or 
the treasurer or other officer, as the case may be, for either of these two 
purposes, are deemed to be signed by the person concerned, unless the 
contrary is proved (sect. 238 (2)). 

Notwithstanding the provisions of the Summary Jurisdiction Acts, 
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proceedings for the recovery of sums due may be commenced before 
a court of summary Jurisdiction at any time before the expiration of 
nine months from the date of the disallowance or surcharge,^ or in the 
event of an appeal or application for relief before the expiration of 
nine months from the date on which the appeal or application is finally 
.settled, or is abandoned or fails by reason' of non-prosecution (L,G.A*, 
193a, sect 2aa (a)). 

Where the proceedings for recovery are taken under the Summary 
Jurisdiction Acts (see title Summary Proceedings), the ordinary process 
thereunder will be followed ; but the Justices will not have discretion 
in the matter provided the statutory provisions are complied with ; 
and a writ of mmdamm could be obtained to enforce their statutory 
powers. The justices cannot go beyond the decision of the Minister 
or the High Court. Similar conditions naturally apply where the 
proceedings are taken otherwise than in a court of summary Juris- 
diction, ix. in the High Court or the county court when the amount 
is witfiin its jurisdiction. [65] 

Expenses of Auditors and Others in coxmection with DisaEowanees 
and Surcharge. — The expenses incurred by a district auditor in the 
defence of any allowance, disallowance or surcharge made by him, so 
far as hot recovered from any other party or as otherwise ordered by 
the court or the Minister, are to be reimbursed to him out of the fund to 
which the accounts subject to audit relate. The court or the Minister 
has also power to make orders for the payment of the expenses of any 
appellant or applicant or any party to the proceedings out of the fund to 
which the accounts subject to audit related (L.G.A., 1988, sect. 284 (1)). 
The power of the court or of the Minister is dependent on which of the 
two finally gives the decision. 

The expenses of the auditor in any legal proceedings taken by him 
to recover sums due under a surcharge or incurred in such proceedings 
under his direction are, subject to the approval of the Minister, also 
to be paid out of the funds to which the accounts relate unless, and to 
the extent to which they are not, recovered from some other person. 
The expenses so paid are to include reasonable compensation to the 
auditor for time lost by him in the proceedings (L.G.A., sect. 284 (2)). 

Thus the general position is that, unless the Minister or court 
otherwise decree, or the costs are recovered from some other person, 
the local funds bear the costs incurred in connection with appeals 
against allowances and surcharges and also in the recovery of amounts 
surcharged. [66] 

Eff^t of Surcharge on Qualification for Membership of Local 
Authorities.-— In addition to the normal liability of a person surcharged 
to pay the sum due, such a surcharge has the effect of disqualifying the 
person surcharged from membership of any local authority for five 
years from the date of the surcharge where the amount exceeds five 
hundred pounds ; and any such person who is a member of a local 
authority is automatically suspended from his office (L.G.A., 1988, 
sect. 59 (1) (d)). It may be observed that the disqualification applies 
to membership of any local authority and not merely to membership 
of the authority in connection with which the surcharge was made. 

The person surcharged may, however, be relieved of his disability 
by virtue of an appeal under the provisions of sect. 229 of the Act 
(see hereon paragraphs 61 and 62) where the amount of the surcharge is 
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quashed or varied so as to be reduced to five hundred pounds or less. 
A similar provision' applies to any similar enactment relating to Londom; 

The person disqualified may also be relieved of disability by virtue 
of a declaration made by the court that he acted reasonably or in the 
belief that his action was authorised bylaw under sect, 2S0 of the Act. 
This provision will apply irrespective of whether the person concerned is 
actually relieved of personal liability in whole or in part as a result of 
the declaration. [673 

General Position. — The following extracts from the Sixteenth Annual 
Report of the M, of H. for 1934-1935 indicate the extent to which the 
various powers of the auditor, the Minister of Health, and the court are 
exercised ; , ■ , , 

One hundred and eighty disallowances and surcharges were reported 
by district auditors during the year as having been made at the audits of the 
accounts of local authorities. The total amount so disallowed and surcharged 
(other than sums disallowed merely as being charged to the wrong account) 
was £14,762. Sums amounting to £14,672 were refunded during the year in 
respect of disallowances and surcharges without appeals having been made or 
in consequence of remission being refused on appeal. This amount includes 
some sums disallowed or surcharged in the previous year. Twenty-eight 
appeals (or applications for remission) were decided by the Minister during the 
year. The district auditor’s decision was quashed in four cases and was 
confirmed in all others in which application was not merely for remission. 
Remission was granted in thirteen cases, partly granted or partly refused in 
three, and wholly refused in eight. The total sum to wliich these appeals 
related was £2,485. Of this the sums remitted amounted to £1,504, those to 
which remission was refused to £599, and those to which the auditor’s decisions 
were quashed to £882, 

“ One local inquiry was held and three personal hearings were afforded 
in connection with appeals. 

“ One thousand seven hundred and thirty applications for sanction to 
items of expenditure were granted (under L.G. A., 1933, proviso to sect. 228 (1)), 
and in 176 cases sanction was withheld.” [68] 

London.— The law applicable to London does not differ. Part X. 
of the L.G. A., 1983, applies to London. £693 
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See Rm Alii of Roads; Storm Water Drainage, 


SURVEYOR, BOROUGH 

See Borough Engineer and Surveyor. 
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PmUmhmJty , — In the past the duties of a district er^iueer aud 
surveyor could be classed in two groups : (1) sanitary duties imposed 
when early efforts were made by means of local Acts to improve the 
sanitary conditions of towns; and (2) duties as to the construction 
and repair of highways inherited from the abolished office of surveyor 
of highways. Sect. 7 of the Towns Improvement Clauses Act, 1847 (a), 
which Act was passed for the puipose of shortening local Acts by the 
incorporation of its provisions with local Acts, required the persons 
responsible for the execution of a local Act to appoint a duly qualified 
person to act as a local surveyor of paving, drainage and other authorised 
works. 

The office of surveyor of highways was first created by an Act of 
Parliament in 1555 (5), and these surveyors were required to direct 
“ statute labour ’’ on the roads and were liable to a penalty if they 
refused to serve. The Highway Act of 1778 (c) described the duties of 
these surveyors. The Highway Act of 1885 (d) laid down certain 
duties which form the basis of the present work of the surveyor as regards 
roads. The surveyors, or as they were sometimes called waywardens, 
were elected by the parish and subject to a penalty if they declined to 
serve. In boroughs and urban districts, sect. 144 of the P.H.A., 1875, 
provided that the council as the urban sanitary authority should 
exclusively execute the duties of the office and be surveyor of highways. 
In rural districts a similar transfer to the R.D.C. was made by sect. 25 
of the L.G.A., 1894, but by sect. 80, L.G.A., 1929, county councils now 
exercise the office in relation to these districts. It follows that for many 
years surveyors of highways have not been elected under sect. 6 of the 
Highway Act, 1835, Sects. 6 to 18, 46 and 48 of the Act of 1885 were 
repealed, except as regards London, as from June 1, 1984, by the 
L.G.A., 1988, which came into operation on that date. By sect. 189 
of the P.H.A., 1875, every urban authority (meaning the council of 
every borough and urban district) were required to appoint a fit and 
proper person to be surveyor. The councils were also allowed by the 
section to pay the officers appointed, under it such reasonable salaries, 
wages or allowances as they might think proper, but every such officer 
was to be removable by the council at their pleasure, [TOj 

Appointment.— The L.G.A., 1983 (repealing as from June 1, 1984, 
sect. 189 of the P.H,A., 1875), by sect. 106 (1) requires every borough 
council to appoint a fit person as surveyor. A similar requirement 


(a) 13 Halsbury’s Statutes 534. 
(c) 9 Halsbury’s Statutes 239. 


(6) 2 & 3 Pb. & M., c, 8 (rep.). 
(d) Ibid,, 50. 
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applying to urban district councils and rural district councils is made 
by sect. 107 (1) of the Act, but as respects rural district councils, is 
qualified by the proviso to the sub-section in which it is stated that a 
R.D.C. need not appoint a- surveyor. 

, , By sect.; 17, {2) of the M. of T. Act, . 1019,' the Minister may for ^t^^ 
purposes of advances for the construction, improvement or main- 
tenance of roads, by agreement with a council, defray half the salary 
and establishment charges of the engineer or surveyor who is responsible 
for the maintenance of roads, subject to the condition that the appoint- 
ment, retention and dismissal of such engineer or surveyor, and the 
amount of such establishment charges are approved by the Minister. 
Such agreements exist in most cases where grants are liiade from the 
road fund. Any agreement made under this section is specially saved by 
sect. 124 (9) of the L.G.A., 1938. Borough and district surveyors have 
the same rights as other officers under the Superannuation Acts. 1712 

Qualifications. — The only statutory qualification is that the surveyor 
should be a fit person,” but the designing of important new works 
such as roads, bridges, sewerage and sewage schemes, swimming baths, 
housing schemes, etc., necessitate wide qualifications. For such work 
the surveyor needs a scientific training, and most surveyors how 
holding office have passed the examination of the Institution of Civil 
Engineers or the Institution of Municipal and County Engineers, or 
hold an appropriate university degree together with membership of 
one of the institutions above mentioned. In addition the surveyor 
often possesses the diploma of the Town Planning Institute or the 
Chartered Surveyor’s' Institution. He should also be conversant 
with administration, the functions of the committees specially con- 
cerned with his department, and the organisation and control of indoor 
and outdoor staff, for he has not only a staff of clerks for costnig pay 
sheets, records of stores and supplies and a technical indoor staff for 
the drawiiig office, but an outside staff of workmen organised under 
qualified assistants, inspectors and foremen. £723 

Dismissal and Removal from Office.— Under sects. 106 and 107 of the 

L. G.A., 1988, a surveyor holds office during the pleasure of the council, 
but these sections are subject to sect. 121 of the Act, which permits of 
an agreement between the council and the officer stipulating a specified 
period of notice to be given on either side before the appointment is 
terminated. This provision is generally regarded as being the result 
of Brown v. Dagenham V*D.C. (e). 

If an agreement is made with the M. of T. under sect. 17 (2) of the 

M. of T. Act, 1919, the council cannot dismiss the surveyor without 
first obtaining the approval of the Minister. 

The L-G.A., 1988 (repeating sect. 198 of the P.H.A., 1875), provides 
that if it comes to the Imowledge of an officer employed by the council 
of a borough or district, that a contract in which he has any direct 
or indirect pecuniary interest (not being a contract to which he himself 
is a party) has been or is proposed to be, entered into by the council, 
or any committee of the council, he must, as soon as practicable, give 
notice im writing to the council of the fact that he is so interested. An 
officer would do well to err on the side of caution and to give notice 
if he feels any doubt whether he has or has not an indirect pecuniary 
interest in a contract. 

(e) [1929] 1 K. B. 737 j Digest (Supp.). 
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Sect. 128 (2) of the Act of 1933 forbids an officer, under colour of 
his office or employment, from exacting or accepting any fee or reward 
whatsoever, other than his proper remuneration. 

The penalty for failing to give notice under sub-sect. (1) of sect. 123 
or for a contravention of sub-sect. (2) of the section is a fine not exceeding 
£50, but the disqualification for holding or continuing in any office has 
been given up. [73]] 


SURVEYOR OF HIGHWAYS 

See Highway Authorities. 


SWEEPING OF ROADS 

See Scavenging. 


SWIMMING BATHS 

See Baths and Washhouses. 


SWINE 

Animals, .'Keeping of 
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SWING BRIDGE 

See Bkidgks. 


SWINGS 

See Roundabouts. 


TAR 

See Alkali, etc,, Wojrks. 


TAR SPRAYING OF ROADS 

See Roads Impbovement, 


TAXATION OF COSTS 

See Boeough Funds Acts ; Costs. 


TAXIS 

See Hackney Caebiages ; London , Traffic. , 
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(General. — ^There are no statutory requirements as to the qualifica- 
tions, rights and duties of teachers as such, and it is permissible for 
anyone to open a schooL The obligations of proprietors and teachers 
of private schools arise from their contractual relationships. As the 
teacher stands in loco 'parentis while the child is at school, he must 
exercise due care to the health and well-being of the child. He has 
the right to administer punishment (a). There is no requirement as 
to the efiiciency of the education given, though a local education 
authority may proceed under the attendance bye-laws against parents 
on the ground that their children are not receiving efficient education. 
Teachers in endowed schools, public schools and grammar schools, are 
subject to the provision of the various Endowed Schools, Public Schools 
and Grammar School Acts ; and while such schools remain independent 
of local education authorities, the teachers in them are not subject to 
control by such authorities. Local authorities can and do make 
requirements with respect to the number and qualifications, and method 
of appointment and dismissal, of staff, as a condition of aid to secondary 
schools. Teachers in schools approved for the purpose participate, 
however, in the benefits of the Superannuation Acts. 

The first concern of the state with the teacher dates from the 
institution of the Committee of the Privy Council on Education in 
1889, which appointed inspectors of schools and, in 1846, instituted a 
scheme for the apprenticeship of teachers, the payment of grants to 
the masters who instructed them, and gratuities to schoolmasters 
distinguished by zeal and success. On completion of apprenticeship, 
candidates were admissible by competitive examination for exhibitions 
(queen’s scholarships) tenable at a training schooL Certificates were 
awarded at the end of training, and untrained teachers were admissible 
to the Acting Teachers’ Certificate Examination. Suggestions were 
made from 1853 onwards for the establishment of local authorities to 
deal with education, but it was not until the Education Act of 1870, 


(a) See posit p. 64. 
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when school boards were set tip, , that local authorities ' employed or 
coBtroled' teachers. The ' Education Act,. 1902, placed^ the control 
under the councils of ■ counties, county boroughs, and, in/ respect of 
elementary education, of certain other boroughs and urban districts. 
The counties and county boroughs were enabled' to make, provision for 
secondary education, and thus became employers of teachers in secondary 
schools ; , while all local education authorities for. elemental^ education, 
in addition to becoming the employers of teachers in provided schools, 
.were indirectly given control over the teaching staff in non-provided 
schools, through their powers of giving directions to managers and 
■through the': provisions as to the necessity- for consent to the appoint- 
ment' and dismissal uf teachers on educational grounds. ' See infra, 

'■'M: 

staff of Schools and Institutions. — local education authority may 
appoint the necessary officers, including teachers, to hold office during 
the pleasure -of the authority, and assign such salaries as they think fit, 
and may remove any of these officers, and the officers must perform such 
.duties as may be assigned to them; but in the case ; of teachers, the 
powers of the authority are modified by provisions of the Act of ; 1921 
and by : regulations of the Board of Education (6). The words^ ‘‘ during 
the pleasure of the authority ’’ do not preclude a provision that the 
appointment shall not be’ terminated' without reasonable notice (c). 
As most agreements provide that notice shall be given to terminate 
the appointment, the employment of teachers cannot generally be- 
terminated without reasonable notice. 

The authority for elementary education is required to maintain an 
approved establishment of suitable teachers for the area, and if called 
on, to satisfy the Board as to its distribution (d). In practice, the 
authority, with or without consultation with the Board’s officers, pro- 
poses an establishment for the ensuing financial year, and the board 
may approve the proposal or may require a greater or smaller number 
of teachers. The teaching staff in special schools must be sufficient 
and suitable and such as the board require {e), £75 J 

A secondary school recognised by the board must have a teaching 
staff suitable and sufficient, in number and qualifications, for providing 
adequate instruction in each subject!/). Similar requirements exist 
for technical and training colleges. [TdJ 

Every elementary school must be in charge of a head teacher who 
has general control and supervision of the instruction and discipline, 
and is required to take a definite and substantial share in the actual 
instruction. The head teacher is responsible for a suitable curriculum 
and syllabus framed with due regard to the organisation and circum 
stances of the school, and for preparing the time-table, and for providing 
access thereto to H.M. inspector. Except with the sanction of the 
Board of Education, the head teacher must be a certificated teacher. No 
clerk in holy orders or regular minister can be recognised as a teacher 
other than an occasional teacher in an elementary school. No person 
who is a member of a local authority, or is employed otherwise than in 
teaching by an authority, can as a rule be employed as part of the 


(fe) Education Act, 1921, s. 148 (1), (3) ; 7 Halsbury’s Statutes 204. 

(c) L,G.A., 1983, s. 121 ; 26 Halsbury’s Statutes 370. 

(d) Elementary Schools Code, p. 11 ; S.K. & O., 1926, No. 856. 

(e) Special Service Regulations ; S.R. & O., 1925, No. 835. 

(/) Secondary School Regulations ; S.R. & O., 1980, No, 387. 
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: ' educational staff o that authority (g) ; but a co-opted member of an 
education committee is not -a member of a local authority. A teacher 
is expressly permitted to be appointed as a member of an education 
committee (h) ; and a teacher is not prevented from being a member of a 
local education authority other than that by which he is employed. 
It is a condition of the recognition of a person as a teacher that a 
satisfactory medical certificate has been produced by him (i). Teachers 
are classified as certificated, uncertificated, or supplementary, or teachers 
of special subjects (A). Teachers are recognised as certificated who have 
undergone an approved course in a training college and passed the final 
examination ; or have passed a final examination for a university 
degree, coupled either with the completion of an approved course of 
training or with a university teaching diploma and four years’ approved 
teaching service ; or hold the acting teacher’s certificate (which is no 
longer awarded). Teachers from Scotland or the Dominions may be 
recognised by the board under certain conditions, and the board may 
recognise other teachers holding qualifications substantially equivalent 
to the ordinary qualifications. Uncertificated teachers must either 
have passed a first or second secondary school examination or the final 
examination for a university degree (i). With the exception of persons 
employed under the same authority before August 1, 1926, supple- 
mentary teachers may only be employed in rural schools, or in urban 
schools in charge of children under six years of age ; but the total under 
any authority may not exceed the number so employed on April 1, 
1924, nor may more than two be employed in any department. The 
inspector must be notified of all such appointments and has power to 
terminate them at any time. Persons not otherwise qualified may be 
employed in emergency or on special occasions, and a teacher in training 
is sometimes employed in this way. Young persons training for the 
teaching profession may be recognised as pupil or student teachers; 
and in rural schools, persons under eighteen years of age may be 
employed to assist as monitors, but must not be made responsible for 
the teaching of a class or part of a class. No child under obligation to 
attend school may be employed to assist in teaching or as attendant (m). 

Recognition of a teacher lapses if, at the end of a probationary 
period of one year’s teaching service in a public elementaiy school, 
the teacher fails to satisfy the board of his practical proficiency, but 
the pmbationary period may be extended in exceptional cases, or may 
be waived if the board are otherwise satisfied of the teacher’s practical 
proficiency (1), The board satisfy themselves as to the practical 
proficiency of a teacher on reports from the local education authority 
and from H.M. inspector. 

The board may on educational grounds recall or suspend the recog- 
nition of a teacher, but before taking action must use every available 
means of informing him of the grounds for the proposed action, and 
give him an opportunity for making representation on the subject (1). 

No similar requirements are laid down for secondary schools in 
respect of head teachers, the qualifications of the staff, or training in 
teaching, but the general requirement enables the Board of Education 


(g) Elementary Provisional Code, 1922, s. 11 (c). 

(h) L,G,A.,*1983, s, 94 ; 26 Halsbury’s Statutes 856. 

(i) Elementary Provisional Code, 1922, s. 11 (e). 

(k) Elementary Schools Code ; S.R. O., 1926, No. 856. 
(0 ihid., Sched. I. 

(m) Ibid,, Sched. II. 
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to secure suitable staffing arrangements. Some . local authorities them- 
selves lay ‘down a scale of staffing for -secondary schools,^ whether 
provided, maintained or aided by the authority, e,g. one teacher for 
every twenty-two pupils, plus an additional teacher for every twenty-two 
pupils over the age of sixteen. [773 

The appointment of the staff of approved schools rests solely in 
the hands of the managers, but the appointment of the headmaster 
or headmistress is subject to the approval of the Secretary of State. 
Managers almost invariably consult the chief inspector of the H.O. 
before selecting candidates for the post of headmaster or headmistress. 
The appointment of principal officers in approved schools must be under 
minute of the authority or written agreement. A model form of agree- 
ment by the H.O. provides that the first year of appointment shall be 
probationary. [783 

The stafi of a training college must be suitable and sufficient for the 
supervision of students and for adequate instruction in each subject 
of the course. The principal of a training college for women must be a 
woman. The staff must be employed under written agreements or 
minute of the authority, which must define the conditions of service, 
and indicate whether the teacher is employed full-time as a teacher. 
Except in the case of a university or university college, the staffing of a 
training college must be in accordance with approved arrangements. 
Similar requirements as to the dismissal or resignation of a teacher on 
grounds of misconduct or grave professional default, apply as in the case 
of secondary schools (n). [793 

Conditions of Appointment. — Teachers in elementary schools who 
are not appointed by the authority must be employed under written 
agreements. Appointment by an authority must be by minute of the 
authority or under written agreement. The agreement or minute must 
define the conditions of service and state whether the teacher is employed 
in full-time service as a teacher, but it is sufficient definition if the 
appointment is made subject to the Code and to the regulations of the 
authority (o). The agreement must not provide that the salary shall 
be reduced if any deduction is made from the grant. The agreements 
or minutes under which pupil teachers and student teachers are employed 
must be in accordance with the regulations for the training of teachers. 
Similar conditions attach to the appointment of teachers in special 
schools. A full-time teacher in an elementary school must not be 
required to perform any duties except such as are connected with the 
work of a public elementary school, nor to abstain outside school hours 
from any occupations which do not interfere with his school duties or 
his efficiency as a teacher (p). The Board of Education have advised 
that the supervision of children remaining on the premises between 
morning and afternoon school may be a duty connected with the work 
of the school ; but that where such supervision is regularly required 
it should be expressly provided for in the agreement, and that if not so 
provided for, a teacher would not be bound to undertake it. [S03 
The managers of non-pro vided elementary schools have the exclusive 
right of appointing teachers, subject to the control of the authority 
as to remuneration and as to directions with respect to number and 


(w) Regulations for the Training of Teachers, 1934, Grant Regulations, No. 7 ; 
S.R. & O., 1934, No. 680. 

( 0 ) Elementary Schools Code ; S.R. & O., 1926, No. 856. 

(p) Ibid,, s. 17*{c). 
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edtiCEtioEal qualiflcEtioas (j). Where a buildiag grant is jaade to a 
non-Brovided school by a local education authority, all teachers, uni^s 
and until the grant is repaid, are in the employment and under the 
eontiol of the local authority, but without prejudice to the provisions 
of sect, m (5) (c) of the Act of 1921 (r) in respect of reserved teachers. 
While a building grant remains outstanding the power of appointmg 
all teachers lies with the authority, but before appointing a reserved 
teacher they must consult the managers, and unless the managers^ are 
satisfied as to the teacher’s fitness and competence to give religious 
instruction, must not appoinV him as a reserved teacher (s). See title 
Non-Peovideb Schools. _ ^ 

Teachers in secondary schools recognised by the Board of Education 
must be employed under written agi*eements, or in the case^ of teachers 
employed by an authority, under ^ written agreement or minute of the 
authority. Such agreement or minute must directly or by reference 
define the conditions of service, and indicate whether the teacher is in 
full-time or part-time service {«). The articles of government may 
contain further conditions on the appointment of teachers, pi J 

Tenure. — ^A teacher in an elementary school is subject to the 
regulations of the Board of Education as well as to the agreed conditions 
of his service. The Board of Education may declare a teacher to be 
unsuitable to teach on grounds of misconduct or grave professional 
fault, but before so doing the board will use every available means of 
informing the teacher of the charge against him and giving him an 
opportunity for explanation. The authority may not employ a teacher 
so declared unsuitable. In the event of a teacher being dismissed, or 
required to resign for misconduct or grave professional fault, the facts 
must be reported at once to the board (w). The dismissal of teachers 
in elementary schools has given rise to many questions of considerable 
difficulty which have formed the subject of cases in the courts. They 
fall into three categories : (1) those which are general in character, 
(2) those which arise out of the statutory provisions governingthe 
appointment and dismissal of teachers in non-provided schools, and 
(8) those affecting the dismissal of married women teachers ; but 
categories (2) and (3) are not mutually exclusive. Since, however, the 
special position with regard to teachers in non-provided schools arises 
mainly from a consideration of whether or not the dismissal is connected 
with the giving of religious instruction, or is on educational grounds, the 
questions involved in categories (1) and (2) tend to overlap. The 
local education authority can direct the dismissal of a teacher on 
educational grounds ; and the consent of the authority for the dis- 
missal of a teacher by the managers is necessary unless on grounds 
connected with the giving of religious instruction (a). As to whether 
the consent of the local authority is a condition precedent to a notice 
of dismissal being effective, opinions differ. On the one hand, where 
consent had not been obtained at the time of dismissal, Buckley, J., 
held that it was not a condition precedent to dismissal, but when given, 
operated as a ratification of the ffismissal, and that unless the authority 


(g) Education Act, 1921, ss. 29 ( 2 ) (a), (b) ; 7 Halsbury’s Statutes 148. 

(r) 7 Halsbury^s Statutes 148. These provisions relate to religious instruction. 

(s) Education Act, 1986, s. 10 ( 1 ) (a), (b) 5 29 Halsbury’s Statutes 125. 

(t) Begulations for Secondary Schools, s. 10 (a), (b) ; S.R. & O., 1935, No. 670. 

(u) Elementary Schools Code 5 S.R. & O., 1926, No. 856. 

(a) Education Act, 1921, s. 29 ( 2 ) (a), (e) ; 7 Halsbury’s Statutes 148. 
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intervened, the power of appointment and dismissal rested with the 
managers, and that the statutory requirements in regard to consent 
operated only between the managers and the local education authority 
and gave no right to the teacher (6). On the other hand, Wabrinotoh, 
X, held that the fulfilment of the condition that the consent of the 
authority was necessary to dismissal was a part of the contract of 
employment, and that a teacher had a statutory right to the position 
held under the Act unless and until the requirements of the Act had 
been complied with (c). In a subsequent case, Buckley, X, agreed 
with the contention that sect. 29 (2) (c) of the Act of- 1921 was merely 
a condition of the maintenance of the school and did not confer rights 
on the teacher as between him and the managers. The Court of Appeal 
decided a similar case on other grounds and declined to give an opinion 
on the coMict of views (d). As to the question whether the grounds 
for a dismissal are educational or are related to the giving of religious 
instruction, since misconduct might affect the efficiency of a teacher in 
regard both to secular and religious instruction, difficulties of deter- 
mination may arise. The incompatibility of the general conduct of a 
teacher with his position might amoimt to a valid reason for dismissal (e). 
The court has jurisdiction to determine whether a dismissal by the local 
education authority is made on educational grounds, although it cannot 
decide whether the grounds are, in fact, sufficient to justify the dis- 
missal (/). As between the local education authority and the managers, 
the question may be referred to the Board of Education (g). For notice 
of dismissal by the managers to be valid without the consent of the 
authority, the grounds must be strictly connected with the giving of 
religious instruction in the school. Where the managers alleged 
dissatisfaction wdth the religious instruction given by a teacher in the 
school, but in reality dismissed her because she had ceased to be a 
member of the Church of England, it was held that the consent of the 
local education authority to the dismissal was necessary, and that in 
order to render valid a dismissal without the authority’s consent, it is 
necessary not only that the managers should consider that the ground 
for dismissal exists, but that it should, in fact, exist (i^). Where, 
however, a building grant has been given to a non-pro vided school by a 
local government authority, the authority have the exclusive power of 
dismissing teachers ; but if the managers are of opinion that any 
reserved teacher has failed to give religious instruction efficiently and 
suitably, they may request the authority to remove him from employ- 
ment as a reserved teacher in the school (t). Though the powers of an 
authority under sect. 148 (1) of the Education Act, 1921, are not 
governed by the same limitation as their powers to give directions to 
managers of non-provided schools, a notice of dismissal to a teacher 
in a provided school to be valid requires that the authority in giving 
notice should be actuated by motives and follow aims within their 
province as an education authority. The determining factor is whether 


(d) Young V. Cuihberi, [1906] 1 Ch. 451 ; 19 Digest 555, 15. 

(c) Smith V. Macnaily, [1912] 1 Ch. 816 ; 19 Digest 605, SOS. 

(d) Harries v. Crawfurd^ [1918] 2 Ch. 158, H, L. ; 19 Digest 562, 4S. 

(e) See Jones v. University of London (1922), Times, March 22, 1922. 

{/) Mitchell V. East Sussex County Council (1913), 109 L. T. 778, C. A. ; 19 Digest 
562, 47. 

(g) Education Act, 1921, s. 29 (9) ; 7 Halsbury^s Statutes 145. 

(h) Smith V. Macnally, supra. 

(i) Education Act, 1936, s. 10 (1) (c) ; 29 Halsbuiy’s Statutes 125. 
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an authority had or had not ‘" acted either or so corruptly 

or mala fide or with such an alien motive or in pursuance of such an 
illegitimate aim as to render the notice a nullity ” In regard to 
the dismissal of married women teachers, the Sex Disqualification 
Removal Act, 1919 (1), is not inconsistent with a rule preferring appoint- 
ments of a particular sex, and an authority in making provision to 
secure an orderly flow of entrants into the teaching service and to 
prevent the unemployment of young teachers trained at the public 
expense, is acting on educational grounds (m). Though the decided 
cases refer to elementary schools, the principles laid down are of general 
application. The practice of authorities as to the resignation of women 
teachers on marriage differs considerably. 

If the engagement of a teacher in a secondary school is terminated 
either by dismissal or resignation, on account of misconduct or grave 
professional default, the facts must be reported to the board. If the 
board declare the teacher to be unsuitable for employment on such 
grounds, the teacher cannot be employed. Before taking action, the 
board use every available means to inform the teacher of the charges, 
and give an opportunity for explanation (n). 

The articles of government of a secondary school, whether provided 
by a local education authority or not, may provide for a clause giving 
the right to an assistant master or mistress to be heard before being 
dismissed. The President of the Board of Education stated in May, 
1911, in answer to a question, that in the case of schools aided but not 
provided by local authorities, a clause requiring the notice of dismissal 
to be confirmed by the authority would be incompatible with the 
freedom and responsibility of the governing body. [82] 

Scales of Salaries. — ^The salaries of teachers in elementary and 
secondary schools, technical colleges and schools of art, and training 
colleges are based on the standard scales known as the Burnham 
Scales, The Standing Joint Committees composed of equal numbers 
of (a) representatives of the associations of authorities, namely, the 
County Councils Association, the Association of Municipal Corporations, 
and the Association of Education Committees and of the L.C.C., and of 
(b) teachers, were first constituted under the chairmanship of Lord 
Burnham in 1919, in order to provide for the orderly and progressive 
solution of the salary problem by agreement on a national basis. There 
is no legislative sanction behind the scales, and it is possible for an 
authority to fix salaries above or below the standard scales (o). In 
practice, however, the grant regulations of the Board of Education 
make the adoption of the scales universal. No grant is payable to an 
authority in respect of payments in excess of the standard scales 
except as provided below, and since 1982 the Board of Education has 
power to reduce the grant payable to an authority which pays less than 
the standard scales (p). Matters relating to the interpretation of the 
agreements are referred to committees of reference consisting of equal 

{k} Short V. Poole Corpm, [1926] Ch. 66, C. A. ; Digest (Supp.) ; Fennell v. 
East Ham Corpn,, [1926] Ch. 641 ; Digest (Supp,). 

(l) 10 Halsbury’s Statutes 79. 

(m) Price v. Rhondda XJ.D.C., [1928] 2 Ch. 372 ; 19 Digest 604, 302 ; Fennell v. 
East Ham Corpn., supra* 

(n) Secondary School Regulations ; S.R, & O.,' 1935, No, 679 (11), (12). 

(o) Education Act, 1921, s. 148 (1) ; 7 Halsbury’s Statutes 204. 

(p) Elementary Education Grant Regulations, 1937 ; S.R. & O., 1937, No. 282, 
para. 7. 
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numbers of representatives of associations of local authorities and 
teachers meeting under the chairmanship of an officer of the Board of 
Education. £83] 

Elementary ■ Schools. — Four scales were in operation for ^ teachers in 
elementary schools until 1986, when Scale I. was abolished. Scales 
are allocated to the various areas by the standing joint committees, 
and a local education authority may, by agreement with its teachers 
and with the consent of the standing joint committee, proceed from one 
standard scale to another; but scale IV. is confined to authorities 
in the London area, unless the adoption of the scale by other areas is 
confirmed by the standing joint committee. The scales provide for 
minimum salaries, annual increments, and maximum salaries, for 
certificated and uncertificated teachers. The salaries of certificated 
head teachers are based on the scale salaries of certificated assistant 
teachers together with a promotion increment, rising to specified 
maximum salaries, according to the grade of school. Schools are placed 
in five grades according to the numbers in average attendance, which is 
normally determined by the average of the three preceding financial 
years. In the case of new schools, and in the case of schools where 
considerable enlargement or re-organisation has taken place, the grading 
should be provisionally fixed on the estimated attendance for the first 
three financial years. The grading is reviewed whenever a new head 
teacher is appointed, a school re-organised, the aecomn^odation increased 
by 20 per cent., or the number of the children increased by 20 per cent, 
owing to the specific action of the local education authority in trans- 
ferring children from other schools. The general principle governing 
the salary scales of head teachers is that the scale established is a pro- 
tected scale for a head teacher, whose salary may not be reduced so 
long as he renders efficient service under the same authority ; but the 
scale ceases to operate if he leaves the service of the authority, or 
ceases to render efficient service, or, being in receipt^ of a protected 
scale higher than that appropriate to the grading of the school, refuses 
to transfer to a school of the grading appropriate to that of his pro- 
tected scale. When, as the result of the appointment of a new head 
teacher, the grading of a school becomes lower than the protected scale 
of the retiring teacher, there must be a revision of the grading of some 
other school in the area whose head teacher is in receipt of a scale less 
than that appropriate to the grading of his school as normally deter- 
mined (g). Provision is made for placing on the scale teachers in 
domestic subjects and handicraft and teachers in special schools. The 
authority has discretionary power to make additional allowances, 
within conditions prescribed by the Board of Education,* to teachers 
undergoing college training for a period of less than two years, to 
teachers with special qualifications, to women teachers with special 
responsibility in mixed schools, to teachers suffering hardship arising 
from re-organisation or closure of schools, and for similar reasons. 
The prescribed sum on which the Board of Education will “recognise 
expenditure on such allowances is 9d. per unit of average attendance 
plus £200 for each, authority, but the board may specially sanction 
amounts in excess. The allowances are subject to general provisos 
that they shall not be used as, in effect, to alter the operation of the 


(q) Board of Education Administrative Memorandum No. 162, 1937. Amended 
sect. 8 to Burnham Report. 
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standard scales ; that they shall not create a class of schools in which 
service would be remunerated by special scales without reference to 
individual responsibilities ; and that the total remuneration of teachers 
giving advanced instruction in elementary schools shall not exceed 
that of secondary school teachers of equal status. 

As the result of a committee on salaries, teachers in approved 
schools are paid on the same basis as teachers in elementary schools. 

mi 

Secondary Schools, Technical and Art Schools, — Two scales are in 
operation, the higher being confined to the London area, that is, the 
area of IfX.C. and of such authorities within the metropolitan police 
area as have agreed with their teachers that the London scale is 
appropriate. 

In secondary schools, the scale provides for maximum and minimum 
salaries and increments for graduate and non-graduate assistants/ 
The minimum commencing salary for the headmaster of a secondary 
school is £600, and for a headmistress, £500, and authorities wore 
recommended to formulate their own scales for head teachers on the 
basis of these figures. In 1987, the Burnham committee recommended 
that local authorities should frame such scales, and all but a few 
authorities have done so. Additional increments are added for courses 
of training. Furthermore, the authority has discretionary power to 
make allowances to teachers whose service is of exceptional value or 
who have high academic attainments, to senior mistress in mixed schools, 
and to teachers holding posts of special responsibility. Expenditure 
on such discretionary allowances will rank for grant up to a total 
based on an amount per head for each boy or girl between eleven and 
sixteen, and for each boy or girl over sixteen. The sum so allowed is 
known as the pool. The authorities have made very varying use of the 
discretion thus allowed them, some having exhausted the pool, and 
others making few allowances beyond the normal scale salaries. 

Teachers in technical schools and schools of art are graded into 
principals, heads of departments, graduate assistants, non-graduate 
assistants and instructors. Special allowances may be made for 
Good Honours Degree or its technological equivalent, special respon- 
sibility, or exceptional qualifications or experience — ^the limits of such 
expenditure as will rank for grant being based on a capitation allowance 
for full-time students under sixteen, between sixteen and eighteen, and 
over eighteen, and in respect of part-time students on the aggregate 
number of student hours. 

The salpies of teachers in tmining colleges are similar to, but not 
identical with, those for secondary schools, but the framing of a special 
scale is under consideration. [85] 

Superannuation. — Since 1925, the superannuation of teachers has 
been on a contributory basis, the teacher and the authority each 
contributing 5 per cent, of the teacher’s salary (r). Payments by the 
authority are recognised for grant. Contributing service may be 
either service in a grant-aided school, any grant-aided service in the^ 
employment of a local education authority approved by the Board of 
Education, or in a school approved by the Treasury as fulfilling the 
conditions laid down under sect. 18, para, vii., of the School Teachers 
(Superannuation) Act, 1918. The teacher is entitled to superannuation 

(T) Teachers (Superannuation) Act, 1925. s. 9j 7 Halsbury’s Statutes 825. 
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who is sixty years of age, and has been employed for not less' than 
thirty years of recognised or qualifying service of ' which not less than 
ten years was recognised or contributory. In the case of married 
women, the' period of thirty years may be reduced by not more than 
ten years during which she was absent from service while married. 
After ten years’ service a pension is granted if a teacher has become 
permanently incapable through sickness of mind or body to serve 
efficiently. The superannuation allowances consist of an annual 
allowance of one-eightieth of the average salary during the last five 
years in respect of each completed year, but not exceeding one-half 
of the average salary, together with a lump sum equal to one- 
thirtieth of the average salary for each completed year. A death 
gratuity is payable after not less than five yearsV service, not 
exceeding one year’s average salary. The compulsory retiring is 
sixty-five. 

A person who has been employed as a teacher for not less than three 
years in a capacity approved by the board, and is or has been employed 
by an education authority in full-tune service involving to a substantial 
extent the control or supervision of teachers, is entitled to super- 
annuation in respect of his services as an organiser, after the commence- 
ment of the Superannuation Act, as if he were a teacher employed in 
contributory service ( 5 ). [86]] 

Bights and Duties. — In general, the rights and duties of teachers are 
the same as those of other officers of local authorities. But a person 
who is disqualified from being a member of the council appointing an 
education committee solely by reason of holding office in a school or 
college aided, provided or maintained by the council, is not disqualified 
for being a co-opted member of the education committee. Teachers, 
including teachers in schools maintained but not provided by a local 
education authority, are disqualified from serving on the council of 
the local education authority (t). A teacher is not now prohibited 
from becoming the manager of a school, but the Board of Education 
have stated that it must not be presumed that the appointment of a 
head teacher as manager of his school is regarded as generally desirable. 
A teacher is required to conform to regulations laid down by the 
authority, and such regulations may deal with school organisation 
and the promotion of children, instruction (religious and secular), 
the social services, leave of absence for illness or other cause, time books, 
punishment, completion of statistics and the filling up of forms. Many 
authorities have adopted regulations governing the hearing of com- 
plaints, against teachers. A teacher has not, however, any right to be 
heard before his engagement is terminated {u). Regulations governing 
leave of absence may specify conditions under which, and the causes 
for which, absence will be allowed, and may specify the length of time 
during which salary will be paid in whole or in part, whether the 
teacher’s length of service and previous absences be taken into account 
or not. In the event of married women being employed, an authority 
may make regulations specifying periods before and after expected 
confinements during which the teacher shall not carry out her duties, 
but in default of such regulations, pregnancy is not in itself an illness, 


(s) Teachers (Superannuation) Act, 1925, s. 14 (1) ; 7 Halsbury’s Statutes 831. 
\t) L.G.A., 1933, ss. 57—59 ; 26 Halsbury’s Statutes 333—334. 

(li) Blanchard v. Bunlop, [1917] 1 Ch. 165, C. A. ; 19 Digest 562, 48, 
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nor can absence for this cause required by the regulation of the authority,, 

necessarily be regarded as absence for illness (a). [87] 

Corf oral Punishment —The right of a teacher to administer corporal 
punishment arises from the fact that he stands in loco parentis to the 
child, and consequently a teacher is entitled to use the ordinary means 
of punishment provided that it is moderate, is not dictated by a bad 
motive, is such as is usually administered in schools, and as the parent 
may expect Ms child to receive. It has been laid down that the ordinary 
authority of the head teacher in a public elementary school to inflict 
corporal punishment extends to the responsible teachers in charge of a 
class Local authorities usually frame regulations governing the 
administration of corporal punishment. It has recently been contended 
that the teacher has a right at common law to administer corporal 
punishment, and that regulations modifying such right are invalid. 
There appears, however, to be no justification for such a restriction 
on the power of an authority to give directions to its servants. A 
punishment book must be kept in an elementary school, in which every 
case of corporal punishment inflicted in the school must be entered (c). 
The authority of a teacher by which punishment may be given extends 
not only to acts done in school, but on the way to and from school, 
and the power to inflict punishment in such circumstances is one of 
those delegated by the parents to the schoolmaster (d)/ The possible 
risk in a method of punishment such as caning on the hand does not 
make it criminal for a teacher to use it provided it is unobjectionabiy 
inflicted (^r). A child should not be punished by detention, and still 
less by corporal punishment, for not doing home lessons. The Educa- 
tion Acts do not enforce preparation of lessons at home, and a teacher 
detaining a child for this cause is liable to be convicted for assault (/). 
Home lessons are regarded by the board as mainly matters of internal 
discipline. The local authority may, however, make regulations 
prescribing the amount and conditions of homework in schools main- 
tained by it, and the report of the committee on homework suggests 
maximum periods of homework for children of different ages (g). 
[ 88 ] 

gaining of Teachers. — ^The training of teachers was one of the earliest 
subjects with which the central authority was concerned, and is governed 
by detailed regulations of the Board of Education {h). A training 
college includes a department in connection with a university, university 
college or other institution, and may be provided either by a local 
education authority or by an independent body. Students are either 
day students, or students resident in a recognised college or hostel or 
approved place of residence. Before recognising a training college, 
the board require to be satisfied that it is needed and will not compete 
unduly with existing training colleges, and the number of students 


(a) Dames v. Ehbw Vale U.D,C. (1911), 75 J. P. 53B ; 19 Digest 601, 2S5. 

(b) Mansell v. Griffin, [1908] 1 K. B. 94T, C. A. ; 19 Digest 600, 273. 

(c) Elementary Schools Code ; S.R. & O., 1926, No. 856 ; Board of Education 
Administrative Memorandum No. 51 (1927). 

(d) Cleary v. Booth, [1893] 1 Q. B. 465, D. C. ; 19 Digest 600, 275. 

(e) Gardner v. Bygram (1889), 53 J. P. 743, D. C. ; 19 Digest 000, 274. 

(f) Hunter v. Johnson (1884), 13 Q. B. 225, D.'C. ; 19 Digest 600, 281. 

(g) Board of Education Educational Pamphlet, No. 110. 

(h) Regulations for the Training of Teachers Grant Regulations No. 7; S.R.&O., 
1934, No. 680. 
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must, be approved by the board,' In addition to recognised students, 
the board may admit to recognition for teaching diplomas those who 
have graduated at a university or university college, but the numbers 
so recognised are generally considerably less than those desiring to 
, become ' teachers in elementary schools, and it is advisable for all 
students in universities who are not likely to obtain posts in secondary 
schools to obtain recognition ' before entering the ' university. ' Tn 
assessing the number of - students, the^ board not only take into account 
the adequacy and suitability of the college, but the probable demand for 
teachers completing the course of ti’aming. A student must not be 
refused admission on other than reasonable grounds, and the fees to be 
charged must be satisfactory to the board. Maintenance grants arc 
given in respect of students. In respect of resident students, they are 
available only for those at non-pro vided institutions, and are payable 
to the governing body for the benefit of the student. Maintenance 
grants for day students are only given where the board are satisfied that 
the student needs such a grant. Some local authorities make specific 
grants to intending teachers, and in some cases enter into agreements 
requiring the student, after training, to enter the service of the authority. 
Other authorities deprecate such conditions as tending to restrict the 
teacher’s subsequent freedom to obtain wide experience and beneficial 
employment. Special grants for an undergraduate university student 
are available for students at a non-provided training college pursuing 
a four-year course, and are payable for three years while the student is 
under instruction at the university or university college. [89 J 

Teachers’ Registration Council.— The Teachers’ Registration 
Council (^) consists of a chairman and forty-eight elected members, 
and may be increased by the co-option of two additional members. 
The elected members must be registered teachers resident in England 
or Wales, and they are elected quinquennially. Twelve of the number 
represent university teachers, and thirty-six represent non-university 
teachers of various classes. The council determines the conditions of 
admission to the register. Before removing the name of any person 
from the register, the council must, if he so desires, consider the report 
of a sub-committee, which must include persons co-opted from outside 
the council. Teachers on the register have no special rights or privileges 
as compared with other qualified teachers in secondary or elementary , 
schools. 


(i) See Teachers’ Registration Council Order, 1926 ; S.R. & O., 1926, No. 1588. 
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Historical Survey. — In the early nineteenth century the desire of 
working men to obtain a knowledge of the branches of science under- 
lying the trades in which they were employed led first to interest being 
taken in popular science lectures and later to the establishment of 
mechanics’ institutes. By 1824 mechanics’ institutes had been set up 
in most of the principal towns throughout the country and continued 
to increase in numbers until about the middle of the century. One 
branch of the activities of the mechanics’ institutes was to provide 
systematic instruction in scientific principles. The failure of these 
courses is stated to have been due to the low standard of elementary 
education which was insufficient to provide a foundation on which to 
build scientific knowledge, and to some extent to the difficulty in finding 
suitable teachers for the subjects. The courses in mechanics’ institutes 
indicated to employers the advantage of giving workers a scientific 
training, and some of our present technical colleges, e,g. Manchester, 
Keighley, Huddersfield and Birmingham, owe their origin to mechanics’ 
institutes. 

About the middle of the nineteenth century, an endeavour was 
made to deal with adult education from another angle by providing a 
more liberal education to the workers. Working men’s colleges were 
founded. Most of these confined their courses to evening lectures, 
but in 1899 Buskin College was foxmded with the object of training 
leaders in industry during short residential courses. 

The G-reat Exhibition of 1851 did much to impress manufacturers 
in this country with the growing competition from their continental 
rivals and of the importance of science and art in industry. In 1858, 
a department of science was founded to unite with the existing depart- 
ment of arts to form the Department of Science and Arts under the 
control of the Board of Trade. Schools of science were opened in various 
parts of the country and were aided by grants from this department. 
In 1859, a system of grants based upon the results of the annual examina- 
tions set by the department came into force and for many years the 
grants paid to schools by the department depended solely on the results 
of these examinations. 
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The City and Guilds of London Institute was founded in 1878 by 
the London Livery Companies for the advancement of technical 
education. It established an examination system, issuing certificates 
to successful candidates, and paying grants to schools, until 1891, 
on the results of these examinations, in much the same way as the 
, Science and Art Department. 

General interest in technical education led to the setting up in 1881 
of a Royal Commission on Technical Education. The report of the 
commission showed that the system in operation in this country 
compared unfavourably with that in continental * countries and led to 
legislation being introduced to provide grants for the development of 
technical education. 

The Technical Instruction Act, 1889(a), empowered county and 
borough councils and urban sanitary authorities to raise a rate of one 
penny in the pound for technical and manual instruction. This source 
of income was supplemented by the proceeds of the Local Taxation 
(Customs and Excise) Act, 1890(a), which taxed beer and spirits, the 
proceeds being known as whiskey money.” Many authorities set up 
technical instruction committees and there was a considerable develop- 
ment in the number of schools and in the range of instruction offered. 

In 1899 the Board of Education was established and in 1902 the 
Education Act defined the spheres of local administration of elementary 
and higher education and these remain practically unchanged to-day. 

From 1902 to the present time there has been a steady development 
in technical education. During the period 1902 to 1911 the control of 
technical institutes by committees appointed by local education 
authorities, the appointment of principals to supervise the work of the 
institutes, and the inspection of classes by the staff of the Board of 
Education having expert knowledge of the requirements of industry 
and commerce,' led to an increase in the range of subjects of instruction 
and to the grouping of subjects to form courses. The bulk of the 
instruction is still given to students enrolied in evening classes, but 
there’ is a growing demand for full-time junior and senior courses in 
technology, commerce and art. Although few students engaged in 
commerce are released from employment during the day to attend part- 
time courses, the number of students released from industry for this 
purpose is increasing. The number of students in attendance at 
technical, commercial and art classes during the session 1934-35 is 
given in a report of the Board of Education (^) as 890,000 students in 
evening classes ; 10,000 in senior full-time day courses; 28,000 in 
junior full-time courses ; 43,000 in part-time day courses and 62,000 in 
art schools. 

In Circular 1444 (January, 1936) issued by the Board of Education, 
local authorities were asked to review the provision for technical 
education in their areas and submit proposals for improvement. These 
proposals have led to a lai'ge number of new technical institutes being 
planned, which will iiuDlve a capital expenditure of £12,000,000 in the 
nextiewyears.v .:/'£91] ^ 

Types of Schools. — A list of the more important institutions recog- 
nised by the Board of Education is published by H.M. Stationery 
Oifice (c), 

(b) Education in 1935.” 


(a) Repealed. 

(e) List III/1935, at Is. 3d. 
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The courses available in' technical and commercial institutions and 
schools of art may be subdivided into junior full-time, senior full-time 

and Junior and 'senior part-time- (day and evening). 

■ The schools providing junior ...courses are junior technical schools, 
which prepare pupils for entry into industrial or commercial employ- 
ment; junior housewifery schools, which give domestic training ; and 
Junior art schools, which prepare for entry into artistic trades. The 
age of admission to these schools is from thirteen to fourteen years 
of age, and the courses are of two or three years’ duration. The schools, 
in addition to giving a vocational training, ■ continue the general educa- 
tion of the pupils. There are -also a few junior schools of nautical 
training, which prepare boys' of thirteen to fourteen years of age, during 
■a one or two years’ course, for employment at sea. These , junior 
schools may form a department of a technical college or school of art 
or be independent institutions. 

Senior full-time day courses in technology generally extend over 
two to four years and the normal age of admission is sixteen. The 
majority of students are drawn from secondary schools, but an increas- 
ing number are now coming from junior technical schools. These 
courses lead to the award of ordinary national diplomas after two years, 
to higher national diplomas after four years, or to university degrees 
after three to four years. Some of the larger colleges also issue their 
own diplomas. An institution offering full-time day courses of this 
standard and part-time day and evemng courses is usually recognised 
by the Board of Education as a college for further education. 

Senior full-time day courses in commerce are usually limited in 
technical or commercial institutes to one year courses. The age of 
admission is sixteen or over. 

Senior full-time art courses related to industrial, commercial or 
other requirements in various branches of arts and crafts extend over 
two to four years. The instruction is usually highly specialised. Some 
of the larger schools of art provide courses for the training of teachers 
of art. 

In circular 1482 (October, 1983) issued by the Board of Education, 
consideration is given to the desirability of more systematic co-ordina- 
tion of art instruction to enable schools of art to increase the effectiveness 
of their contribution, both nationally and locally, to industrial and 
commercial efficiency. It is proposed to reclassify art institutions 
under (a) art colleges to provide the most advanced work in fine art, 
industrial design and craftsmanship, paying special attention to the 
artistic needs of the staple industries of the district, (b) art schools 
to serve the needs of a locality and act as feeder centres to art colleges, 
and (c) art classes to be held in other institutions but affiliated to art 
schools. mi ' , 

■ Buildings and Equipment.— In 1985, the Board of Education carried 
out a survey of the accommodation for technical, commercial and art 
instruction. The survey showed that although satisfactory accom- 
modation was provided in some areas there were many in which the 
accommodation was inadequate, and new institutes wtre urgently 
required. Circular 1444 (January, 1986) issued by the Board of 
Education gave indications of the necessity for the development of 
technical education, and local education authorities were invited to 

submit programmes for the reconstruction or extension of existing 

buildings and proposals for new buildings. Many authorities have 
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submitted ■ extensive programmes and a marked development of 
accommodation is expected. 

Very little literature is available ' in this country on buildings and 
equipment of Technical Institutes, but in 1935, a report was, issued 
on Technical College Buildings, their Planning and Equipment ” by a , 
joint committee of the Association of Technical Institutions and the 
Association of 'Principals in. Technical' Institutions' with the help of 
representatives of the Royal Institute of British Architects, the Institute , 
of Builders, :and a member of the staff of the Board' of Education. 
This- report deals with the general planning of buildings and the accom- , 
modation and equipment required for the teaching of art biology ; 
building ; cabinet making ; chemistry ; commerce ; domestic science ; 
mechanical, electrical, automobile, aeronautical and gas engineering ; 
leather industries ; metallurgy, mining and geology ; pharmacy ; 
physics; printing; and textiles. 

Each institute requires special consideration as its main function 
is to cater for the industries in the area ; but modern buildings are 
designed to give adequate accommodation for class rooms, laboratories, 
drawing offices, administration, staff rooms, students’ common rooms, 
dining rooms, libraries and a large central hall, in addition to workshops, 
craft rooms and specialist rooms for industrial and art instruction. 
Special attention is also given to physical training and gymnasia, and 
playing fields are now generally provided. ^ 

The equipment of a technical institute requires careful consideration. 
Much of the laboratory and workshop equipment is expensive and if 
it is to command the respect of local industries it must be kept up to date. 
Firms, associations of employers, and makers of machinery often make 
very generous gifts of expensive plant and equipment ; but even then 
local authorities find it expensive to meet the high cost of the initial 
equipment and Of systematic replacement as apparatus and machinery 
becomes obsolete. [93] 

Teaching Staft — ^The teaching staff may be divided into two groups, 
those responsible for full-time day instruction and those responsible 
for evening classes. The full-time day staff required for teaching 
general educational subjects in junior schools or for science, mathematics 
and languages in junior and senior departments are usually university 
graduates who may or may not have had industrial experience. The 
remaining full-time day staff responsible for vocational subjects are 
generally selected on account of their technical training or trade 
experience, and relatively few have university degrees. The teachers 
of evening classes in junior courses are usually elementary or secondary 
school teachers. The senior evening classes are taught by secondary 
or technical teachers and a large number of part-time teachers employed 
in industry or commerce during the day. ■ 

There are no recognised training colleges for technical teachers, 
and short refresher courses, usually held during vacations, are organised 
by tlie Board of Education and by some local education authorities. 

One of the difficulties in connection with staffing is in keeping 
teachers who are responsible for vocational subjects abreast of modern 
industrial requirements. The teachers themselves do their best by 
constant reference to technical publications and occasional visits to 
%vorks, but these methods are not always satisfactory. Suggestions 
have been made that such teachers should be released periodically 
from teaching service to enter industry for three to six months ; but 
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difficulties of finding substitutes and of meeting conditions for pension- 
able service have prevented the ■ scheme being put into operation. 

im 

EMminations. — Examinations have always played an important 
part in technical education. In the nineteenth century, they were used 
as a means of assessing, for grant purposes, the work done in technical 
institutions. They are now important (1) in providing a stimulus to 
students whose attendance at classes is mainly voluntary ; (2) in 
assisting teachers to draw up suitable syllabuses ; (3) in the classification 
and promotion of students ; and (4) in assessing the value of the work 
done in class. 

The varied nature of the courses available in technical institutes 
has led to a complex system of examinations being established. The 
examinations may be subdivided into five main groups : 

(a) Those established by the governing bodies of the institutes or 

by single local education authorities, e,g, Kent and the West 
Riding of Yorkshire. 

(b) Those conducted by regional examining unions, e.g. The Union 

of Lancashire and Cheshire Institutes, the East Midland 
Educational Union, the Northern Counties Examination 
Council and the Union of Educational Institutions. 

(o») Those of external examining bodies, e.g. City and Guilds of 
London Institute, Royal Society of Arts, London Chamber of 
Commerce, National Union of Teachers, etc. 

(d) Those conducted by professional bodies requiring examination 

success for membership, e.g. Institution of Mechanical Engi- 
neers, Institute of Bankers, Chartered Institute of Secretaries, 
Auctioneers’ and Estate Agents’ Institute, Surveyors’ 
Institution. 

(e) National Certificate and Diploma Examinations. 

In addition, students in technical institutes may prepare for internal 
or external degrees of universities, competitive entrance examinations 
for the civil service, Royal dockyards, Royal Navy and Royal Air Force, 
or for Royal and Whitworth scholarships and Board of Education 
art scholarships. 

A detailed description of the various examinations is impossible 
within the scope of this work; but the development of national 
certificate schemes is worthy of comment. In 1920, the Institution of 
Mechanical Engineers, in co-operation with the Board of Education, 
drew up a scheme whereby it is possible for a student to obtain a 
certificate of national value, based upon syllabuses which allow reason- 
able latitude for each institute to meet local industrial requirements 
and taking into account the homework, class work and laboratory 
marks awarded to the student during the course. In order to obtain 
recognition, each institute must submit to the Board of Education 
detailed syllabuses for each subject of the course which, in general, 
involves attendance on three evenings per week for three years for the 
award of the ordinary national certificate and on three evenings per 
week for a further two years for the award of the higher certificate. 
Examinations are held at the end of each year ; the first and second 
year examination papers of the ordinary certificate and the first year 
of the higher certificate are set and marked by the teachers in the 
institute. The final examination papers in both ordinary and higher 
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certificates are set and marked by the teachers, but moderated and 
assessed by examiners appointed by the Institution of Mechanical 
Engineers and the Board of Education. The scheme has met with 
marked success and has overcome many of the disadvantages of 
preparing candidates for purely external examinations. 

Similar schemes are in operation in conjunction with the Institute 
of Chemistry (1921), the Institution of Electrical Engineers (1922), the 
Institution of Naval Architects and Worshipful Company of Ship- 
wrights (1926), the Institute of Builders (1929), and the Textile Institute 
(1984). The Institute of Gas Engineers (1928) drew up a scheme for 
gas engineering and gas supply which is modelled on national certificate 
lines but differs in detail. 

An endeavour was made to draw up a national certificate scheme in 
commerce, but it was not possible to find a body or association repre- 
senting the interests of all branches of commerce. Since 1985 an 
endorsed certificate scheme in commerce has been in operation. This is 
similar in detail to the ordinary national certificate schemes in engineer- 
ing, Le. the scheme involves a three years’ course, and homework and 
class work marks are considered, but as there is no professional body 
the certificates are issued and endorsed by the Board of Education. 

For further information see ‘‘ Report of the Departmental Com- 
mittee on Examinations for Part-time Students,” 1928, and “ Education 
in 1935,” both published by H.M. Stationery Office. [95] 

Co-operation in Technical, Commercial and Art Education, (a) 
Between Authorities , — It is generally agreed that the provision of 
technical and commercial education should Jbe planned on a regional, 
if not on a national basis. The industrial regions seldom coincide with 
the areas of local education authorities, so that, if technical and com- 
mercial institutes are to provide trained personnel for entry into 
industry and commerce and to continue the technical education of 
those already employed, the number of institutions and the scope of 
the instruction offered must bear a close relationship to the industries 
to be served. Co-operation between adjoining local authorities has 
existed for some time. The Yorkshire Council for Further Education 
includes representation of all the local education authorities for higher 
education within the county of Yorkshire. Advisory committees have 
been established to consider the educational requirements of the 
principal industries in the area, and with the assistance of these advisory 
committees there has been a correlation of syllabuses, agreement on 
courses to be established in each institute, arrangements for the transfer 
of students from junior to senior and senior to advanced courses and an 
endeavour to provide an adequate system of further education to meet 
all the industrial requirements of the area. Similar councils have been 
established in South Wales and Monmouthshire (1934), in the „ West 
Midlands (1985), and in the Manchester area (1986). In the Greater 
London area, conferences are attended by the education officers of the 
L.C.C. and of neighbouring authorities, at which proposals for new 
courses or new buildings and other developments are freely discussed 
to avoid overlapping in the provision of technical and commercial 
education in the densely populated area in and around London. 

One of the problems in regional co-operation is the payment for 
“ extra area ” or out county ” students attending technical and 
commercial schools. The tuition fees paid by students represent only 
a fraction of the cost of providing the education and some arrangement 
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miist be maclG by the receiviBg authority whereby the difference between 
the cost of providing the education and the fee paid by the student is. 
met by the sending authority. The methods of obtaining this payment 
differ, in various parts of the country. In some cases the sending 
authority pays the receiving authority a lump sum each year so that 
ail students from th sending authority’s area may be admitted to the 
receiving ■authority’s institutes on payment’ of the ordinary tuition fees. 
In other cases a capitation fee is^ paid by the sending , authority on each 
student, the amount of the fee depending upon the type of course the 
studenV attends. In other instances the sending authority will accept 
no. responsibility for the payment of extra area or out county fees if 
reasonable provision , is' made by -the sending authority in its own 
institutes. Other receiving authorities grant reduced out county fees 
to a student working in their area but residing in another. One effect 
of these financial adjustments between adjoining authorities is to 
restrict the free flow of students to eourses which may be best suited 
to their needs. [963 , 

(b) With Industry and Comynerce—The success of a technical 
institute depends upon the co-operation which exists between the 
institute and local industries. A number of governing bodies rely upon 
the principal and the heads of departments to keep in touch with local 
employers, first by placing boys and girls from the junior and senior 
full-time courses in satisfactory positions on the completion of their 
courses of instruction, and secondly, by providing part-time courses 
which will meet the requirements of employees engaged in local industry 
and commerce. In general the relationship is good and employers on 
many occasions have expressed their appreciation of the training given 
in technical and commercial schools. 

As a rule, the number of students attending day eourses in a 
technical institute is only a fraction of the number attending evening 
courses. This means that there is room to spare during the day and 
congestion in the evening. Endeavours have been made to persuade 
employers to release employees during the day for two or more half- 
days per week in order to distribute more adequately the day and 
evening “ load.” Some progress has been made, but the Board of 
Education returns (see “ Education in 1935,” p. 56) for the session 
1934-35, show that the total number of employees attending part-time 
day classes was only about 3 per cent, of the total number of part-time 
students in attendance at institutes recognised under regulations fo^ 
further education. Where part-time courses are in operation, the 
examination results show that students attending these courses are 
much more successful than those obtaining instruction by attendance 
at evening classes. Very few students engaged in commerce are 
granted permission to attend part-time day courses. Attendance at 
part-time day courses is almost universal in continental countries and 
appears to be a development worthy of consideration in this country. 

In addition to the co-operation established between the principal 
and local employers, some governing bodies or local committees set up 
advisory committees on which representatives of local employers, 
employees and the governing body serve. In many cases such com- 
mittees have been the means of establishing close co-operation between 
the institute and local industry, but their success depends very largely 
on the personnel. 

Finally, many external examining bodies, of which the City and 
Guilds of London Institute is an example, have set up national advisory 
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committees for eacli subject or group of subjects in the exammatiou 
system. These committees have prominent representatives' of industry 
as well as teachers and administrators as members^ and are rendering 
excellent service in drawing up syllabuses to meet industrial require- 
ments, E97:J, 

London.— The L.C.C. are the sole' higher education authority in 
London (Education Act, 1921, sect, 3, 170 (21), (22) (d)). Under the 
London Government Act, 1899, sect. 19 (3) (^),. and Education Act, 1921, 
s. 170 (21), the Woolwich borough council are authorised to contribute 
towards, technical education. A polytechnic towards which the L.C.C. 
contribute and towards which the Woolwich borough council by virtue 
of these powers also contribute, is maintained at Woolwich for instruc- 
tion in technical, commercial, art and other subjects. The contributions 
made by the Woolwich borough council are raised as part of the general 
rate over the parish of Woolwich (L.C.C. (General Powers) Act, 1931, 
sect, 55 (/)). As to provisions of the Education (London) Act, 1903 (g), 
relating to limitation or qualification of governors or managers of 
institutions aided by the L.C.C., see title Higher Education. 

Technical and commercial education is given in the L.C.C. central 
schools, continuation schools, evening institutes and a number of 
technical institutes, schools of art and day trade schools maintained 
by the council. In addition, grants are made to many other educational 
institutions offering technical, scientific or art instruction. A scheme 
has been adopted by the council for the co-ordination of such instruction 
in polytechnics, technical institutes and evening institutes. The 
council’s maintenance grants to polytechnics take the form of block 
grants including Board of Education grants for a period of three years. 
The grants in respect of technical departments of institutions for higher 
education provide for free places for the council’s scholars. Sect. 123 
of the L.C.C. (General Powers) Act, 1937 (A), empowers the L.C.C. as local 
education authority for higher education to provide, furnish, equip, 
maintain and carry on a hotel, in conjunction with or as part of the 
Westminster Technical Institute, for the purpose of providing instruction 
in all or any branches of the hotel industry. [98] 

(d) 7 Halsbury’s Statutes 131, 214. (e) 11 Halsbury’s Statutes 1236. 

(/) 21 & 22 Geo. 5, c. 50. (g) 7 Halsbury’s Statutes 126. 

(/i) 30 Halsbury’s Statutes 648. 
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Introduction, — Local authorities are empowered to control the 
erection and use of (a) tents, vans, sheds and similar structures, and 
(b) temporary buildings, in accordance with the provisions of the 
P.H.A., 1936. 

It is not always an easy matter to determine whether a particular 
erection is a “ building ” subject to the provisions of the building 
bye-laws (a), and it was held that a structure might be both a 

building ” under the P.H.A., 1875, and a “ temporary building ’’ 
under the P.H.A. Amendment Act, 1907 (b), A caravan on wheels 
was held not to be a temporary building (c) under the repealed sect. 27 
of the Act of 1907 (d). In a second case (e), however, a railway carriage 
still on wheels, and converted into a dwelling by the erection of par- 
titions, was held to be a temporary building. Where two vans were 
occupied as a dwelling-house for two years, then being removed whilst 
a low wail was built, and afterwards returned so as to be partly on the 
wall and partly on blocks of wood, a chimney stack also being built 
into the side of one of the huts, it was held that the erection was a new 
building subject to the building bye-laws (/). In all these three cases 
the court held that the question was one of fact, and refused to interfere 
with the decision of the justices. In another case (g), an old railway 
carriage was converted into a dwelling-house by altering the interior 
aiTangement. It was held that the alteration constituted a new 
building subject to the building bye-laws and that the local authority 
were entitled to pull down the whole structure and not only the work 
done in converting the railway carriage into a dwelling. 

(a) See title Building Bye-Laws. 

(b) Andrews v. Wirrall E.D,C., [1916J 1 K. B, 863 ; 38 Digest 183, 233, 

(c) EodwellY. Wade (1924), 23 L. G. R. 174 ; 38 Digest 187, 260, 

(d) 13 Halsbury’s Statutes 919. 

(e) Keeling v. Wirrall E,D,C. (1925), 23 L. G. R. 201 ; 38 Digest 188, 261, 

(/) James v. Tndor (1912), 77 J. P. 130 ; 38 Digest 180, 214. 

(g) Banrahan v. Leigh-on-Sea U,D,e,, [1909} 2 K, B. 257 ; 38 Digest 182, 224, 


:76 Law- and Administeation [?oL XIH. 

: The P.H.A., 1936, -clarifies the position somewhat, ' sect. 269 (k) con- 
taining special provisions relating to “ moveable dwellings ”, which 
include any tent, van or other conveyance on wheels or not, and any 
shed or ' similar strnctnre, being a tent, conveyance, or structure which 
is used either regularly or at certain seasons only, or intermittently, for 
human habitation, provided that the expression does not include a 
■ Structure to which the building bye-laws of the local authority apply. 

Generally speaking, therefore, erections coming within the definition 
of moveable building ” are dealt with under sect. 269, P.H.A., 1936 (I?), 
while the former s. 27 of the P.H. A. Amendment Act, 1907, is not repro- 
duced in the Act of 1936, but its ground is partly covered by sect: 53, 
P.H, A., 1936 (I). There is not, however, a perfectly clear distinction 
between the two classes of structure, and in some cases such erections 
may indeed be “ buildings ” (m) subject to the general building bye-laws. 
In all cases, therefore, the full facts should be carefully considered in 
order that the correct procedure be followed. In this connection, 
reference should also be made to the provisions of sect. 90 (2), P.H.A., 
1936 (n), which defines the operations which are deemed to be the 
erection of a building, but it should be noted that so far as building 
bye-laws are concerned, the bye-laws themselves determine the 
applicability of the statutory definition. The model bye-laws issued 
by the M. of H. (o) follow exactly the wording of the statute, but 
it is open to an individual authority to vary the bye-law, subject to 
the approval of the M. of H,, if they so desire. [993 

Tents, Vans, Sheds and Similar Structures. — Although local authorities 
have had power to control tents, vans, sheds and similar structures 
for many years {p% it is only within comparatively recent times that 
extensive colonies of these erections have arisen, many having developed 
from purely week-end holidays huts, to permanent habitations. The 
law relating to these structures is contained mainly in sects. 268 and 269 
of the P.H.A., 1936 (q), except that in certain areas similar provisions 
contained in local Acts continue in operation unless repealed by the 
Minister of Health upon the application of the local authority (r), 
Cloo] 

Nuisances in Connection with Tents, Vans and Sheds, — Part III. 
of the P.H.A., 1936, relating to nuisances (,?), applies to any tent, van, 
shed or similar structure used for human habitation 

(a) which is in such a state, or so overcrowded, as to be prejudicial 

to the health of the inmates ; or 

(b) the use of which, by reason of the absence of proper sanitary 

accommodation or otherwise, gives rise, whether on the site 
or on other land, to a nuisance or to conditions prejudicial 
to health. 

(k) 29 Halsbury’s Statutes 494 ; and see post, p. 78. 

(l) Ibid,, 364 ; and see postyp, 82. For a full explanation of s. 53, see Lumley’s 
Public Health (11 ed.), pp. 159 cf scg, 

(m) The expression “ building ” is not defined and various cases have been 
before the courts under the repealed s. 157, P.H.A., 1875, as to which see Lumley’s 
Public Health, 11th ed,, Vol. I., pp. 197 seq, 

(n) 29 Halsbury’s Statutes 392, 

(o) M. of H. Model Bye-laws, Series IV., Buildings^’ 

(p) See Housing of the Working Classes Act, 1885, s. 9 ; 13 Halsbury’s Statutes 
808, and P.H.A., 1025, ss. 43, 50 ; 13 Halsbury’s Statutes 1133, 1137. 

(q) 29 Halsbury’s Statutes 492, 494. 

(r) P.H.A., 1936, s. 260 (9) ; 29 Halsbury’s Statutes 406. 

(s) See title Nuisances SuMMAruLV Abatable under Public Health Acts. 
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^ ^ Vans 

Such : conditions are' :“ nuisances ’’ within the meaning of 

sect.' '92, P.H.A.,' 1936 (^), and in.' dealing with themv the expression 
occupier ” in relation to a tent, . ran, shed or similar structure includes 
any person for the time being in charge thereof (w). Where ■ a nuisance 
under paragraph: (b), mpra, is alleged to arise, wholly or in part, from 
the use for human habitation of any tent, etc., the local authority may 
serve an abatement notice on the occupier of the land on which the tent, 
etc., is erected or stationed and take ' proceedings under Part III. of 
the Act of 1936, in addition to serving notice and taking proceedings 
against the occupier of the tent, etc. Where the occupier of the land 
is proceeded against, it is a good defence to prove that he did not 
authorise the tent, etc., to be stationed or erected upon his land (a). 
It should be noted that the occupier of the land cannot be proceeded 
against in respect of nuisances coming within the definition contained 
in paragraph (a), supra. In cases where nuisance arises on land other 
than the site of the tent, etc., it is doubtful whether the owner of the 
site would have the necessary right of entry on to the other land in 
order to comply with the requirements of the local authority, but 
the authority might themselves proceed to abate the nuisance in 
accordance with the provisions of sect. 95 (2), P.II.A., 1936 (5). As 
to the general liability of the owner of land with respect to nuisances 
and interference with amenity, see A.-G. v. Corke {c). Where pro- 
ceedings are taken before a court in respect of a statutory nuisance 
arising in connection with a tent, van, shed or similar structure, the 
court may, in addition to any other powers, make an order prohibiting 
the use for human habitation of the tent, etc., in question at such 
places, or within such area, as may be specified in the order (d). 
[1013 

Control of Moveable Dwellings . — ^Before the passing of the P.H.A., 
1936, several local authorities, who had experienced difficulty in 
dealing with holiday camps and similar collections of moveable dwellings, 
had obtained power in local Acts enabling them to exercise greater 
control than was possible under the general law. During the passage 
of the Act of 1936 through Parliament, sect. 269 {e) was introduced, 
based on the experience gained by the operation of the local powers, 
and designed to extend to the country as a whole the powers previously 
confined to certain districts. The M. of H. (/) states that sects. 268 and 
269 are designed to work together, and sect. 269 “ is directed to the 
control of holiday camping ” — a growing practice, which, though strongly 
to be encouraged in the interests of national health, has, in the absence 
of control, brought certain difficulties in its train. It should also prove 
useful in dealing with encampments of a more permanent kind some- 
times to be found on the outskirts of towns. The section contemplates 
two kinds of camping as requiring a licence : (a) the standing camp 
in which there is camping for a period in excess of forty-two consecutive 
days, or sixty days in any twelve consecutive months, whether or not 
particular tents, vans, or other structures remain so long, and (b) the 


(£) 29 Hulsbury’s Statutes 394. 

(ts) 1936, s. 268 (2 ) ; 29 Halsbury’s Statutes 493. 

{f2) s. 268 (3) ; ibid, 

(b) 29 Halsbury’s Statutes 397. 

(c) [1933] Cb. 89 j 31 L. G. R. 35 ; Digest (Supp.), 

(d) P 1936, s. 268 (5) ; 2ft Halsbury’s Statutes 493. 

(e) 29 Haisbury’s Statutes 494. 

(/) Circular 1000, M. of H., May 1, 1937. 
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ease where a person erects or stations, and uses, a particular structure 
on a of land for a similar period. The removal of a structure 
for not more than forty-eight hours does not constitute an interruption 
in the period of forty-two days. In the first class of case the application 
for a licence is to be made by the occupier of the land and in the second 
class either by the occupier of the land or by the individual camper. 

In those districts where the local authority already had powers 
under a local Act, similar to those contained in sect. 269, the local 
powers continue in operation, provided that, on the application of the 
local authority, the M. of H. may declare sect. 269 to be in force 
in their district, and thereupon the provisions of the local Act are 
repealed (g). 

A ‘‘moveable dwelling,’’ to which sect. 269 applies, “includes 
any tent, any van or other conveyance whether on wheels or not, and, 
subject as hereinafter provided, any shed or similar sti'ucture, being a 
tent, conveyance or structure which is used either regularly, or at 
certain sessions only, or intermittently, for human habitation ; provided 
that it does not include a structure to which the building bye-laws 
of the local authority apply ” (^). It is clear, therefore, that this 
section does not apply to any structure subject to the requirements of 
the building bye-laws made under sect. 61, P.H.A., 1936 (i) ; similarly 
the provisions of the building bye-laws and of Part IL of the Act of 1936 
relating to buildings, do not apply to an erection coming within the 
scope of sect. 269. On the other hand, a moveable dwelling may be a 
tent, van, shed or similar structure within the meaning of sect. 268 (k), 
and be subject to the provisions of that section in addition to those 
contained in sect. 269. 

In order to regulate the use of moveable dwellings within their 
district, a local authority may grant licences authorising persons (a) to 
allow land occupied by them within the district to be used as sites for 
moveable dwellings ; and (b) to erect or station, and use, such dwellings 
within the district, and they may attach to any such licence such 
conditions as they think fit, (a) in the case of a licence authorising the 
use of land, with respect to the number and classes of ipoveable 
dwellings which may be kept thereon at the same time, and the space 
to be kept free between any two such dwellings, with respect to water 
supply, and for securing sanitary conditions, and (b) in the case of a 
licence authorising the "use of a moveable dwelling, with respect to the 
use of that dwelling (including the space to be kept free between it 
and any other such dwelling) and its removal at the end of a specified 
period, and for securing sanitary conditions (/). In the case of land 
not occupied, the owner thereof is deemed to be the occupier 
Where application is made to a local authority for a licence under this 
section, the authority is deemed to have granted it iiiiconditionally 
unless within four weeks from the date of the application they give 
notice to the applicant stating that his application has been refused, 
or stating the conditions subject to which a licence is granted,, and, if an 
applicant is aggrieved by the refusal to grant a licence, or by the 
conditions attaching thereto, he may appeal to a court of sunimary 


(g) 1930, s. 209 (9) ; 29 Halsbury's Statutes 490. 

(h) Ibid., s. 209 (8) ; ibid,, 495, 

(/) 29 Ha Isbury’s Statutes 372. 

(k) See ante, p. TO. 

(l) IMl.A,, 1930, s. 200 (1) ; 29 Halslniry’s Statutes 494. 

(m) Ibid., s. 209 (8) ; ibid., 495. 
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jurisdiction (n). The procedure in case of appeal is by way of com- 
plaint for an order and the Summary Jurisdiction Acts apply to the 
proceedings. The appeal must be brought within twenty-one days 
from the date on which the council’s decision is served upon the 
applicant, and the notice of that decision must state the right of appeal 
and the time within wdiich it may be brought (o). Any person aggrieved 
by the decision of a court of summary jurisdiction may appeal to quarter 
sessions (p). 

The form of licence has not been prescribed (q), but it must be in 
writing. In preparing licences, care should be exercised to identify 
particular erections, where there are a number on the same site, as it 
not infrequently happens that additional erections are brought on to a 
site and unless each is clearly defined on the licence, difficulty may 
arise between the licensee and the local authority as to the application 
of the licence. Where conditions are attached to a licence, it should be 
noted that they must be restricted to those matters detailed in the 
subsection. With respect to the power to restrict the number of 
erections on a particular site, due regard should be paid not only to 
questions of overcrowding on the site but also to questions of the pre- 
vention of fire ; so far as water supply is concerned, the section does not 
imply that of necessity such supply should be available on every site, 
and in this connection it may foe well to remember that the model 
bye-laws relating to tents, etc., contain a requirement to the effect that 
a supply of wholesome water must be provided on the land on which 
the tent, etc., is erected., or within three hundred feet thereof. A 
similar requirement is included with respect to the provision of sanitary 
conveniences. 

Unless the occupier of land holds a licence from the local authority, 
in accordance with the provisions detailed above, he may not allow 
such land to be used for camping purposes oh more than forty- two 
consecutive days or on more than sixty days in any twelve consecutive 
months. Land w>^hich is in the occupation of the same person as, and 
wdthin one hundred yards of, a site on which there is during any part 
of any day a moveable dwelling, is regarded as being used for camping 
purposes on that day (r). Similarly, a person may not keep a moveable 
dwelling on any site in excess of the above periods, unless he holds a 
licence from the local authority (^). If a moveable dwelling is removed 
from the site on which it stands,%ut within forty-eight hours is brought 
back to the same site or to another site within one hundred yards 
thereof, then, for the purpose of reckoning any such period of 42 con- 
secutive days, it is deemed not to have been removed or, as the case may 
be, to have been moved direct from the one site to the other (t). p 02 j| 

The provisions of sect. 269 of the Act of 1936, relating to the issue 
of licences with respect to moveable dwellings, do not apply 

(i.) to a moveable dwelling which : 

(a) is kept by its owner on land occupied by him in connection 

with his dwelling-house and is used for habitation only by 
him or by members of his household ; or 

(b) is kept by its owner on agricultural land occupied by him and 

is used for habitation only at certain seasons and only by 


(n) 1936, s. 269 (4) ; 29 Halsbury’s Statutes 494. 

(o) Ibid., s. 300 ; ibid., 515. (p) Ibid., s. 301 ; ibid. 

(q) Ibid., s. 283 ; ibid., 505. (r) Ibid., s. 269 (2) ; ibid., 494. 

(s) Ibid., s, 269 (3) ; ibid. (t) Ibid., s. 269 (8) (iii) ; ibid., 496. 
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' ■ employed' ia farming operations on ' tliat land (w) ; 

\ ' or ^ 

(ii.)'to a moveable dweliing wMch belongs to a person who is the 
proprietor of a travelUng circus, roundabout, amusement fair, 
stall or store (not being a pedlar (a), hawker (&) or coster- 
monger), and which is regularly used by him in the course of 
travelling for the purpose of his business ; or 

(iii,) to a moveable dwelling while it is not in use for human habita- 
tion and is being kept on premises, the occupier of which per- 
mits no moveable dwellings to be kept thereon except such as are 
for the time being not in use for human habitation (c). pOB] 

The Minister of Health is empowered to grant a certificate of 
exemption to an organisation which satisfies him that it takes reasonable 
steps for securing that camping sites belonging to it, or used by its 
members, are properly managed and kept in good sanitary condition, 
and that moveable dwellings used by its members are so used as not to 
give rise to any nuisance, authorising the use as a site for moveable 
dwellings of any such camping ground, and authorising any member 
of the organisation to erect or station on any site, and use, a moveable 
dwelling (d). A certificate so granted may be withdrawn by the 
Minister at any time, and there is no right of appeal against the refusal 
to grant a certificate or against its withdrawal. Whilst the issue of 
such a certificate relieves the person concerned of the necessity for 
obtaining a licence from the local authority in accordance with the 
provisions of sect. 269 of the Act of 1936, the provisions of sect. 260 
of that Act, and of any bye-laws made thereunder, still apply to any 
tents, vans, sheds or similar structure used for human habitation by 
members of an organisation. [1043 

Any person who contravenes the provisions of sect. 269 of the Act 
of 1936, relating to the issue of licences with respect to moveable 
dwellings, is liable, on summary conviction, to a penalty (e). [105] 

Other Provisions of the P.H,jL^ 1936, Applicable to Tents^ etc.— The 
following provisions of the Act of 1986 apply to tents, vans, sheds and 
similar structures used for human habitation as they apply to other 
premises, and as if a tent, etc., so used, were a house or a building so 
used(/): 

Part II. — Sects. 83 to 86 inclusive, relating to filthy or verminous 
premises or articles, and vermhious persons (g) ; 

Part V. — ^Prevention, notification and treatment of disease (h ) ; 

Part VII. — ^Notification of births ; maternity and child welfare 
and child life protection (i) ; and 

Part XII. — General Provisions (k). [106] 

(и) See 1936, s. 270 ; 29 Halsbury’s Statutes 496, with respect to bye- 

laws relating to hop pickers, etc., and the title Fruit and Hop Pickers. 

(a) Defined by Pedlars Act, 1871, s. 3 ; 11 Halsbury’s Statutes 471. 

(b) Defined by Hawkers Act, 1888, s. 2 ; 16 Halsbury’s Statutes 579. 

(c) P.H.A., 1936, s. 269 (5) ; 29 Halsbury’s Statutes 495. 

(d) Ibid., s. 269 (6) ; ibid/ 

(e) Ibid,, s. 269 (7) ; ibid. 

If) Ibid., s. 268 (1) ; ibid., 492* 

(g) See title Disinfection. 

( h ) See title Infectious Disease. 

(i) See titles Notification of Births and Marriages ; Maternity and Child 
Welfare ; Infant Life Protection. 

(к) Relating to ^service of notices; power of entry; recovery of expenses; 
prosecution of offences, etc. 
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Bye-Laws Relating to Tents, Vans, Sheds and Similar Structures ~A 
local authority are empowered to luake bye-laws for promoting clean- 
liness in, and the habitable condition of tents, etc., used for human 
habitation; for preventing the spread of infectious disease ; and 
generally for the prevention of nuisances in comiection with such 
erections (I). The M. of H. have issued a sei’ies of model bye-laws (m). 

Where proceedings are taken before a court in respect of a con- 
travention of the bye-laws relating to tents, etc., the court have power 
in addition to any other remedy, to make an order prohibiting the use 
for human habitation of the tent, etc., in question at such places, or 
within such area, as may be specified in the order (??). In order to 
succeed in obtaining an order of this kind, stress should be laid upon 
the condition of the ground itself. Owing to the absence of proper 
means for the disposal of slop water, and in some cases absence of proper 
sanitary conveniences, the ground becomes extremely foul, and it is 
usually quite impossible to deal with it satisfactorily, otherwise than 
by prohibiting the land being used as a site for caravans. [lOT] 

Demolition and Repair of Tents, Vans, Sheds, etc,— A local authority 
are empowered by Part III. of the Housing Act, 1986 (o), to schedule 
as a clearance area blocks of houses which are unfit for human habitation 
and, subject to confirmation by the M. of H., they may make a clearance 
order requiring the demolition of all the buildings in such an area. 
Moveable or temporary buildings may be included in a clearance area 
provided they have remained on the same site for a period of not less 
than two years (p). Land in a clearance area may not be used for 
building purposes or otherwise developed, except subject to such 
restrictions and conditions, if any, as the local authority may think fit 
to impose, and, in accordance with this provision, the consent of the 
local authority must be obtained before placing any hut, tent, caravan 
or other temporary or moveable form of shelter on any land in a 
clearance area. Where a person is aggrieved by the refusal of a local 
authority to approve of the proposed development of a site or by the 
conditions imposed by the authority, he may appeal to the Minister 
of Health, whose decision in the matter is final (q). [lOS] 

Sects. 9 to 17, Housing Act, 1936 (r), enable a local authority to 
require the repair, demolition or closure of insanitary premises (being 
individual houses, as compaixd to areas of insanitary houses,* dealt 
with in sect- 26, supra). The local authority may, by notice, require 
the owner of a house to cainy out such repairs as may, in their opinion, 
be neeessary to render the house in all respects fit for human habitation, 
provided that the cost of the necessary work is reasonable. If the 
premises cannot be rendered fit at a reasonable expense, the authority 
may make a demolition order, requiiing the house to be demolished. 
Any reference to a “ house ’’ in sects. 9 to 17, supra, includes a reference 
to a hut, tent, caravan, or other temporary or moveable form of shelter 
which is used for human habitation and which has been in the same 
enclosure for a period of two years next before action is taken under 
.those /sections' (4'. ' ' ■ .■■■ 

{l) P.H.A., 1936, s. 268 (4 ) ; 29 Halsbury’s Statutes 493. 

(m) Model Series No. XVII., obtainable from H.M.S.O. 

(n) P.H.A., 1936, s. 268 (5) ; 29 Halsbury’s Statutes 493. 

(o) 29 Haisbury’s Statutes 584, ’ 

(p) Housing Act, 1936, s. 26 (8) ; 29 Haisbury’s Statutes 580. 

(q) Ibid., s. 26 (5) ; ibid, 

(r) 29 Haisbury’s Statutes 572. 

(s) Housing Act, 1936, s. 23 ; 29 Haisbury’s Statutes 584. 

L.G.L. XIII. — 6 
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, , Temporary Bmlflings. — ^Temporary buildings, which by sect. 27^ of 
, the P.H.A. Amendment Act, 1907 (t), were treated as a species different 
from buildings ” so-called, are not mentioned in the P.H.A., 1986, 
In this Act structures which formerly might have been dealt with as 
^‘temporary buildings” will ordinarily, as distinct from tents, vans, 
sheds and similar structures, be dealt with under Part II., relating to 
buildings, and any building subject to those provisions cannot be dealt 
with as a ‘"moveable dwelling” under sect, 269 of that Act, 
Similarly, any moveable building to which sect. 269, mpm, applies, 
is outside the provisions of the building bye-laws (u). 

Where plans of a building are deposited with a local authority in 
accordance with, the provisions of the building bye-laws (u), and the 
plans show that it is proposed to construct the building of "" short-lived ” 
materials, the authority may, notwithstanding that the plans conform 
with the bye-laws, either reject the plans altogether, or in passing, the 
plans fix a period on the expiration of which the building must be 
removed, and impose with respect to the use of the building such reason- 
able conditions, if any, as having regard to the nature of the materials 
used in its construction they deem appropriate, provided that no such 
condition may conflict with any provision applicable to the building 
under a planning scheme (a). These provisions apply in relation to 
any extension of an existing building as they apply in relation to a new 
building (b). Where a building subject to the provisions of sect. 58 (1), 
P.H.A., 1986, is erected without the submission of plans to the local 
authority, they may allow it to remain for a limited period, without 
prejudice to their right to take action in respect of any contravention 
of the bye-laws, e,g, failure to give notice or intention to erect the 
building and to submit plans (c). 

A local authority may, from time to time, extend any period fixed 
as above, or vary any conditions imposed, but they cannot vary such 
conditions except when granting an extension, or further extension, 
of the period fixed with respect to the building, except upon receipt of 
an application from the owner (d). It should be noted that the local 
authority cannot impose conditions without fixing a period at the 
expiration of which the building must be removed. This may create 
practical difficulties in cases where, subject to compliance with con- 
ditions regarding the construction and use of the building, the local 
authority might have been able to allow the building to remain for an 
indefinite period. Such a course, however, is not possible and the 
authority must impose a time limit in every case where other con- 
ditions are laid down. It must also be emphasised that in prescribing 
special conditions in this way, the local authority are not empowered 
to legalise contraventions of the bye-laws ; sect. 58 applies only to those 
cases where the building bye-laws are complied with. Instances of 
this may arise under subsection (2) of sect. 58, supra, where buildings 
are erected without the prior submission of plans. If such buildings 
do not comply with the bye-laws, the local authority must take action 
with a view to securing compliance with the bye-laws or the removal 
of the building (^). It should be remembered that a local authority 

(^) 13 Halsbury’s Statutes 919. 

(u) M. of H. Model Bye-Laws, Series IV., ‘‘Buildings,” Bye-Law 3 (2). 

(u) See 1936, s. 61 ; 29 Halsbury’s Statutes 372, and see also title Build- 

Bye-Laws." . 

(a) Ibid., s. 53 (1) j ibid., 364. (6) lUd., s. 53 (8) ; ibid., 365. 

(c) Ibid., s. 53 (2) ; iUd., 364. (d) Ibid., s. 53 (3) ; ibid. 

(e) Ibid., s. 65 ; ibid., Z7Q. 
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are entitled to serve notice requiring an owner to pull down a building 
erected in contravention of the building bye-laws, provided that action 
is taken within twelve months from the date' of completion' of the 
work(/). In other words, if the erection has' been in existence for 
more than' twelve months, the authority cannot take action on the 
ground of failure to comply with the building bye-laws. It is important, 
therefore, that an early decision should be made in every case of a 
temporary or moveable erection, to see whether it' comes within the 
provisions of the building bye-laws or not'. 

A person who uses a building in contravention of any condition 
imposed und^r sect. 5S, supra^ or who permits a building to be so used, 
is liable to a penalty, and to a daily penalty for a continuing offence (g). 
Any person aggrieved by the action of a local authority with respect 
to the rejection of plans, or in fixing or refusing to extend any period, 
or in imposing or refusing to vary any conditions, may appeal to a 
court of summary jurisdiction (A). The power of appeal is not restricted 
to the owner of the building. The procedure to be followed in case of 
appeal is laid down in sect. 300, P.H.A., 1936 (^), and any person 
aggrieved by a decision of a court of -summary jurisdiction may appeal 
to quarter sessions (A), 

Where the period specified by the local authority has expired, the 
owner of the building must remove it, and if he fails to do so, the local 
authority must do so, and may recover from the owner the expenses 
incurred in so doing. Without prejudice to their power to remove the 
building, the owner is liable to a penalty and a daily penalty for a 
continuing offence, for failure to remove the building at the expiration 
of the time specified (Z). [110] 

For the purpose of determining what are to be classed as ‘‘ short- 
lived materials, a local authority may by their building bye-laws 
provide that the provisions of setjt. 53 of the Act of 1936 shall apply 
to any materials specified therein, which are, in the absence of special 
care, liable to rapid deterioration, or are otherwise unsuitable for use 
ill the construction of permanent buildings (m). Bye-law No. 79 
in the model series issued by the M. of H. (W), prescribes that the pro- 
visions of sect, 53, supra, shall apply to the following materials : 

(1) so far as they are used wholly or principally for the construction 
of the weather-resisting part of a roof or external wall of a 
building : 

(a) match boarding ; 

(b) sheets of compressed fibre or wood pulp ; 

(c) ply-wood ; 

(d) plasterboard; 

(e) fibrous plaster ; 

(f) lime or gypsum piaster on wood or metal lath ; 

(g) cement piaster not exceeding 1| inches in thickness on 

wood or metal lath ; 


(/) Bee 1936, s. 65 (4) ; 29 Halsbury’s Statutes 377. 

(/) Ibid., s. 53 (6) ; ibid., M5. 

(h) Ibid., s. SS {4} ; ibid., S64. 

29, Halsbury’s Statutes 515. 

(k) P.H.A., 1936, s. 301 ; 29 Halsbury’s Statutes 515, 

(/) Ibid., s. 53 (5) ; ibid., M4. 

(w) s. 53 (7) ; ibid., BQ5. 

(n) M. ; of H. Model Bye-Laws,.- Series IV “ Buildings.’* 
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(h) sheet iron or steel (whether galvanised or not) which is 

not painted or otherwise protected by a bituminous 
or other not less suitable coating ; 

(i) felt ; 

(j) canvas or cloth ; 

(2) so far as it is used wholly or principally for the construction of 
the weatbei'-resisting part of a roof of a building : 

unprotected softwood boarding. [1113 

It should be noted that in dealing with what used to be known 
as "‘temporary buildings/’ sect. 53 of the Act of 19S6 avoids the use 
of that phrase, and the section applies to buildings constructed of any 
of the materials detailed above. In the repealed sect. 27, P.H.A. 
Amendment Act, 1907 (o), the term temporary building ” was used, 
and numerous cases have been before the courts in an endeavour to 
ascertain exactly what was meant by that phrase. Although the new 
provisions are likely to clarify the position, it may still be necessary 
to consider some of the decided cases under the repealed section (p). 
It should also be remembered that notwithstanding the provisions of 
sect, 55, supra, a local authority must reject the plans of a proposed 
building, if the plans are defective or show that the proposed work 
would contravene any of the bye-laws (q). It is clear, therefore, that 
unless the plans eompiy with the bye-laws, the special provisions in 
sect. 53, supra, do not apply. This implies in the first instance that the 
proposals relate to a "" building,” a term which has not been defined 
in the statute but which has a very wide meaning, and in respect of 
which many cases have been decided in the courts (r) ; and secondly, 
that irrespective of the type of material used in the construction of the 
building, the plans generally conform to the requirements of the 
bye-laws. [1123 

Temporary Buildings in Existence on the Date of Operation of the 
F.E.A., 1986.-~-Where a local authority had given their consent to the 
erection of a temporary building, either under sect. 27 of the P.H.A. 
Amendment Act, 1907 (^), or under sect. 25 of the Housing, Town 
Planning, etc., Act, 1919 (^), and the building was in existence in 
October 1, 1937 (u), the local authority may extend the period fixed 
by them, either originally, or by way of extension, as the period during 
which the building may be allowed to stand, or, as the case may be, 
may be allowed to be used for human habitation. Any person aggrieved 
by the refusal of the local authority to extend any such period may 
appeal to a court of summary jurisdiction (^z). 

Upon the expiration of the extended period fixed by the local 
authority, the owner must remove the building if it was erected under 
the Act of 1907 or discontinue its use for human habitation if it was 
erected under the Act of 1919, and failure to do so renders him liable 
to a penalty, and a further daily penalty for a continuing offence. 
Without prejudice, the local authority must remove the building and 


(0) 13 Halsbuiy’s Statutes 919. 

(p) See Lumiey’s Public Health, 11th ed., at pp. 160 et seq. 

(q) 1936, s. 64 (1) ; 29 Halsbury’s Statutes 375. 

(r) See Lumley’s Public Health, 11th ed., at pp. 197 et seq. 
(a) 13 Halsbury’s Statutes 920. 

(1) Ibid., 959. 

(u) The date of operation of the P.H.A., 1936. 

(a) P.H.A., 1936, s. 344 (1) ; 20 Halsbury’s Statutes 540. 
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may recover' from the owner any expenses mcurred, in sO' doing (5). 
The Act of 1919j supra, lapsed on December 81,^ 1938, but the Act of 
1907, supra, remained in operation until the local authority had 
adopted new building bye-laws under, sect. 61 of the P.H.A., 1936, 
or until October 1, 1938, whichever was the earlier (c). It is probable, 
therefore, that on October 1, 1937, there were^many buildings subject 
to the' provisions of the Act of 1907, but where a time limit had not been 
imposed, and there now appears to be no method of requiring their 
removal. CHS] 

Town Planning Provisions, — Under the Town and Country Planning 
Act, 1932 (d), local authorities are required to prepare a planning 
scheme for their areas. Such a scheme provides, inter alia, for the 
restriction of building and the use of land. For this purpose, the local 
authority may divide their area into "‘zones/’ and a "‘use zone” 
means a zone where the use of buildings is restricted. In a use zone 
certain buildings may be erected without the consent of the. local 
authority ; others may be erected and used only with the consent of 
the authority ; and others may not be erected and used. Subject 
to the usual right of appeal, the local authority may prohibit the 
erection or use of a building in a use zone for the purpose of preventing 
danger or injury to health or serious detriment to the neighbourhood. 
Upon the adoption of the town planning scheme, therefore, a local 
authority are entitled to prohibit the erection or use of a temporary 
building or structure in a particular zone, either on account of danger 
or injury to health, or on account of its detrimental effect upon the 
amenities of the neighbourhood (e). [114] 

londom — ^The Acts relating to town planning apply equally to 
London, but the P.H.As. for the purposes of this subject do not apply. 
Provisions on the lines of those contained in sect. 268 of the P.H.A,, 
1986, are contained in the P.H. (London) Act, 1936, sect. 135. Sect. 
192, which deals with notification of infectious diseases, applies to every 
tent, van and shed used for human habitation as if it were a house. 
Sect. 193 applies to notification of disease in tents, vans, sheds, etc., 
in the occupation of H.M. forces. The relevant provisions of the P.H. 
(London) Act, with regard to tents, etc., used by H.M. Forces, as 
extended by sect. 67 of the L.C.C. (General Powers) Act, 1937, are 
somewhat different from the general provisions of sect. 341 (Power to 
apply Provisions of Act to Crown Propertv) of the P.H. A., 1936. 

1:1153 


(&) P.H.A., 1936, s. 344 (2) ; 29 Halsbury’s Statutes 540. 

{c)JMd., s. 346 (1), proviso (e) j 29 Halsbury’s Statutes 541. 

; (d) 25 Haisbury’s Statutes 470. 

(e) As to plauuing schemes generally, see titles Town and Countey Planning; 
Town Planning Schemes. 
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THAMES CONSERVANCY 

Bee aho title: Conseevancy Authoeities. 


The conservators were originally incorporated by the Thames 
Conservancy Act, 1857(a), and their jurisdiction as successors of the 
Corporation of London then extended from Staines to' Yantlet Creek 
in' the county of Kenti By the Thames Navigation Act, 1866, the river 
from Staines upwards to Cricklade, in the county^of Wiltshire, formerly 
undef the control of the Thames Navigation Commissioners, was added 
to the conservators’ jurisdiction. Their powers were extended and 
enlarged by various Acts passed in 1867, 1870, 1878, 1883 and 1885, 
and were eventually consolidated in the Thames Conservancy Act, 
1894(6), which also reconstituted the conservators. By the Port of 
London Act, 1908 (c), the rights, powers and duties of the conservators 
below an ima^nary line about 265 yards below Teddington Look were, 
as from March 31, 1909, transferred to the Port of London Authority, 
but above that limit the control remained with the conservators, who 
were reconstituted by the Act in question. Since that date the powers 
and duties of the conservators have been further amended by the 
Thames Conservancy Acts of 1910, 1911, 1921, 1924, and finally 
consolidated in the Thames Conservancy Act, 1932. £116] 

The jurisdiction of the conservators of the river Thames as a 
navigation authority extends over a distance of about 136 miles of 
river, namely, from Cricklade (Wilts) to Teddington (Middlesex ) ; 
and for the prevention of pollution the powers of the conservators 
extend over an area of 3,812 square miles, comprising portions of the 
counties of Warwickshire, Worcestershire, Wiltshire, Gloucestershire, 
Oxfordshire, Northamptonshire, Berkshire, Buckinghamshire, Bedford- 
shire, Hertfordshire, Hampshire, Surrey, Middlesex, East Sussex and 
West Sussex. £11'?'] 

By the Land Drainage Act, 1930 (d), the conservators were con- 
stituted the Drainage Board of the Thames Catchment Area, in addition 
to their duties under the Thames Conservancy Act, and exercise 
jurisdiction over 1,419 miles of main river ” comprising the Thames 
proper above Teddington and the whole or part of certain tributaries, 
indicated in red on the statutory map. 

. In consequence of the Land Drainage Act, and the additional 
powers and 'duties' thereby imposed, the constitution of the board was 
increased from twenty-eight conservators to thiity-four as under : 


Appointing Authorities 
Of Coumils, 
Minister of Shipping - 
Minister of Agriculture 


Number of 
Conservators. 
.'-.V One 
■“'"".One,''::-.":, 


(a) 20 & 21 Viet. c. 147./. (6) 57 & 58 Viet, c, 87. ■ 

:(c) 20 Halsbury’s Statutes 350. . ■(«?) ; 23 .Halshury’s Statutes 529. 
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Appointing Authorities 
Of Councils; 

Minister of Agriculture - ■ ■ 

Minister of Transport. - ~ 

Port of London Authority - - 

Metropolitan Water Board ' ■ - . 
L.aC ™ 

Corporation of the. City of London 
Gloucestershire Count}?” Council - 
Wiltshire County Council - - 

Oxfordshire County Council - 

.Berkshire County Council - - 

Buckinghamshire County Council 
..Surrey County Council 
Middlesex. County Council - 
.Hertfordshire County Cou.ncil - 

Council of the county borough of 
Oxford _ 

Council of the county borough of 
Reading _ _ _ _ 

Councils of the boroughs of Wind- 
sor, Henley-on-Thames, Maiden- ■ 
head, Abingdon and Walling- 
ford, and of the urban districts 
of Eton, Marlow, Egham, 
Staines, Chertsey, Walton and 
Weybridge and Sunbury - ~ 

Council of the borough of Kings- 
ton-on-Thames and the coun- 
cils of the urban districts of 
Esher, Surbiton, Hampton, 
Hampton Wick and Teddington 


Number of 
ConsermtOTS; 
' - .Three 

^ Two 

- -..One'.;. 

- Two 

- — One 

-• ' -- One 

- One 

- — One 

“ ~ Two, '■ 

- Two' 
Two . 

- Three' 

- Three 

- - Two 

- ~ One 

- One 


Two 


- Two 

[ 118 ] 


The statutory powers and duties of the conservators under the 
Thames Conservaney Act, 1982, are briefly as follows : 

Construction and maintenance of locks, weirs and all other works 
necessary for the carrying on of the navigation. 

Establishment and maintenance of ferries^ 

Appointment of water bailiffs for the protection of fisheries. 
Regulation of water levels. 

Removal of sunken vessels. ■ ' . ■ 

Removal of obstructions from the river and towpaths. 

Dredging for the purpose of maintaining and improving navigation. 
Maintenance of the flow and prevention of pollution of the river 
and all tributaries and streams connected wdth it. 

Granting of licences for works in the liver. 

Registration of steam launches, houseboats and pleasure boats, 
and regulation of these vessels. 

Levying toils on vessels. 

Making bye-laws for a number of purposes. 

Regulation of navigation and prevention of pollution from vessels. 


88: , : ■ liGCAL GoVEENMENT LaW AND' ADMINISTRATION [Toixni. 

: The conservatoi's’ income,. wMch amounts to approximately 
£180,000 per annum, is derived from the following sources : 

Contributions by the ■ Metropolitan Water Board and water com- 
, panics. , 

Contributions by the councils of counties and county boroughs. 

Tolls on pleasure and merchandise traffic. 

Registration of vessels. 

Sale of ballast. 

Sundry charges. 

The following are the powers and duties of the conservators as the 
Drainage Board of the Thames Catchment Area : 

General supervision with respect to the drainage of the Thames 
Catchment Area and in particular as regards the activities of 
Internal Drainage Boards, whose powers are, in respect of certain- 
matters, only exerciseable subject to the approval of the 
conservators. 

Exclusive powers and jurisdiction with respect to the “ main river ’’ 
and the banks thereof, and with respect to drainage works in 
connection therewith, improvement of existing works and 
construction of new works, cleansing, repairing, deepening, 
widening and straightening of the ‘‘ main river,” and generally 
maintaining it in a due state of efficiency. 

The exercise of the powers of an internal drainage board in default. 

The promotion of, or opposition to, Bills in Parliament and the 
application for, or opposition to, provisional or other statutory 
orders. 

The purchase, sale or exchange of land, including the power to 
acquire land compulsorily by means of an order. 

The making of bye-laws to secure the efficient working of the system 
of drainage. 

The appropriation and disposal of dredged material. [1193 

To meet the expenditure incurred in connection with land drainage, 
the conservators are empowered to precept on the county councils 
and county borough councils in the watershed, and to obtain contribu- 
tions from internal drainage boards. 

The Head Office of the conservators is at 2/3 Norfolk Street, Strand, 
London, W.G.2. Their temporary war-time address is De Boliiin 
Road, Reading, Berks. (Telephone No. : Reading 60476.) [ISOj 
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Licensing. Necessity for a Licence, — No person may have or keep 
any house or other place of public resort (a) for the public performance 
of stage plays without authority by letters patent (b) of the Crown or 
without a licence granted by the appropriate licensing authority (c). 
A “ stage play ” includes every tragedy, comedy, farce, opera, burletta, 
interlude, melodrama, pantomime or other entertainment of the stage 
or any part thereof, but not a theatrical representation in any booth or 
show which is allowed by the proper authority in any lawful fair, feast 
or customary meeting of the like kind (d). 

The question as to whether or not an entertainment comes within 
this definition is one of fact (e). 

Whether a performance of ballet is within this definition seems to 
depend on whether the ballet represents a connected story by acting, 
in which case it is, or whether it consists of dancing only without a 
story, in which case it is not (/). [1213 


(a) For the purpose of bye-laws relating to betting and made under a local Act 
an unenclosed piece of private ground was held to be a place of public resort where 
in fact it was used as such ; Kitson v, Ashe^ [1899] 1 Q. B. 425, B.C. ; 25 Digest 430, 
SSL 

(b) As to granting of letters patent, see Ex parte O'Eeily (1790), 1 Ves. 112, L. C. 

42 Digest 904, ; Calcraft v. West (1845), 2 Jo. & Eat. 123, 1. R, ; 42 Digest 904, 6. 

(c) Theatres Act, 1843, s. 2 ; 19 Halsbury’s Statutes 335. The charters under 
which the Royal Albert Hali ls incorporated are not “letters patent within the 
meaningof the Theatres Act, 1843 ; Boyal Albert llall v. L,C.C. (1911), 104 L. T. 894 ; 
42 Digest 903, 6, See Royal Albert Hall Act, 1927 (17 & 18 Geo. 5, c. Ixxiv.), s. 10. 

' ;(d) s. 23 ; id'td., 341. 

Xe) "Wigan Y, Strange (180r}), L. R. 1 0. P. 175 ; 42 Digest 918, 1S2, See also 
cases on Dramatic Copyright Acts ; 3 Halsbiiry’s Statutes 711 et seq,, e.g, Lee v. 
Simpson (1847), 3 C. B. 871 ; 13 Digest 214, 506y where it was decided that an 
introduction to a pantomime, although the only written f>ai*t of the entertainment, 
was a “ dramatic piece ” ; Tate y, Fullbrooky 11908] 1 K. B. 821 ; (1907), 23 T. L. R, 
715, C. A. ; 13 Digest 174, 100, where it was held that spoken words were not 
necessary to constitute a “ dramatic piece ” ; Biissdl V. Smith (1848), 12 Q. B. 
217 ; Digest (Supp.), where a descriptive song sung dramatically and sometimes 
expressing the feelings of the characters in the song in their own language was 
held to be a “ dramatic piece ’’ although the singer accompanied himself on the 
piano and was unassisted by scenery or appropriate dress. In this case, the court 
expressly distinguished between the expression “ stage play “in the Theatres Act, 
1843, and the expression “dramatic piece.” See also Clark v. Bishop (1872), 25 
L. T. 908 ; 13 Digest 174, 97, and Fuller v. Blackpool Winter Gardens and Pavilion 
Co,, [1895] 2 Q. B. 429, C. A. ; 13 Digest 174, 99, 

(/) Wigan V. Strange, supra. See also Gallini v. Laborie (1793), 5 Term Hep. 
242; 42 Digest 911, 73, and De Begnis v. Armistead (1833), 10 Bing. 11)7; 42 
Digest 910, 06, decisions on repealed Acts. 
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A representation by mirrors on a , stage of actors who were in fact 
below the stage but were in this way reflected on it, and , who acted 
their parts and addressed each other in the words alloted to them (g), 
and a dramatic performance called a duologue in which two persons 
appearing in different costumes and characters held dialogues with 
each other (/i), have respectively been held to come within the definition 
of '‘' stage play.” Under a repealed Act “ tumbling ”, was held not to 
be an entertainment of the stage (i) ; and a booth theatre which is taken 
to pieces and carried from place to place for theatrical performances 
is not a “ house or other place of public resort for the public performance 
of a stage play ” (k). 

It has been decided that the owner and occupier of a building was 
rightly convicted of having or keeping a house for the public per- 
formance of stage plays without a licence, where the interior of the 
building was fitted up as an ordinary theatre with the usual adjuncts, 
other than a box office and place for the sale of tickets or receipt of 
money, and the owner and occupier, without a licence, grat\ntously 
allowed it to be used on a few occasions for the performance of stage 
plays to which the public were admitted on payment for the benefit of a 
charity (?). 

The keeping of a house for the public performance of stage plays 
merely for one day without a licence would be an offence, and it is not 
necessary to prove habitual use (m). On the other hand, a person who 
hired an unlicensed public room for six nights and publicly performed 
stage plays in it, was held not liable to be convicted for " having and 
keeping ” a place of public resort for such purpose without a licence (n). 
Where, in order to secure admission to the performance of a stage play, 
it is necessary to become a member of a theatre society and pay a sub- 
scription, the Act may be infringed if it is shown that the constitution 
of the society is merely a colourable excuse and in fact the performance 
is a public performance (o). [^22] 

An excise licence may be granted to sell beer, wine and spirits in a 
theatre without the production by the applicant of any certificate or 
authority of the licensing justices (p), but this privilege does not extend 
to music halls licensed only for music and dancing (^). The provisions 


(g) Day V. Simpson (1865), 18 G. B. (n*. s.) 680 ; 42 Digest 918, 128* 

(h) Thorne v. Colson (1861), 25 J. P. 101 ; 42 Digest 918, 124 ; Thorne v. Si. 
Clair (1861), 23 J. P. 102 ; 42 Digest 918, 136* 

(i) R. V. Handy (1795), 6 Term Rep. 286 ; 42 Digest 918, 132. 

(k) Davys v, Douglas (1839), 4 H. & N. 180 ; 42 Digest 903, 7. Such a theatre 
is a “■ place ” within the meaning of s. 11 of the Theatres Act, 1843 ; 19 Halsbury’s 
Statutes 338, see p. 97, note (e), but not a “ tenement ” within the meaning of the 
Metropolitan Police Act, 1839, s. 46; 19 Halsbury’s Statutes 335; Fredericks v. 
Howie (1862), 1 H, & €. 381 ; 42 Digest 905, 22. 

(0 Shelley v, Bethell (1883), 12 Q, B. D. 11 ; 42 Digest 903, 5. 

(m) Jbid. It would appear also that it is not necessary that the premises should 

be used solely as a theatre, see Gregory v. Tuffs 6 C. & P. 271 ; 15 Digest 758, 

8162, and Beilis v. Beal (1797), 2 Esp. 592 ; 42 Digest 919, 144, both decisions relating 
to music and dancing. See titles Music, Singing and IOancing ; Licensing* 

(n) R. V. Strugnell (1865), L. R. 1 Q. B. 93 ; 42 Digest 903, 4. It was pointed 
out that the section of the Act which really applied to the ease w’as s. II which 
imposes penalties on persons acting or representing or causing, permitting or 
suffering to be acted or presented any part in any stage play in an unlicensed place. 

(o) B. V. Grey (1911), 75 J. P. Jo. 545. 

(p) Excise Act, 1833, s. 7 ; 16 Halsbury’s Statutes 133 ; Licensing (Consolida- 
tion) Act, 1910, s. Ill (2) (e) ; 9 Halsbury’s Statutes 1043. 

(q) E. V. ltdand Revenue Commissioners (1888), 21 Q. B. D. 569, D. C. ; 30 Digest 
74,591. 
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of the Licensing Acts, with regard to. closing apply, however, to 
theatres (r) and it is unlawful to make, use, or allow to be made or used,, 
any internal communication between premises with a liquor licence 
and , premises not so licensed and used for public entertainment or 
resort ' , , , 

The existence of a music and dancing licence does not entitle the 
holder to use the licensed premises for stage plays (if), nor (subject to 
certain exceptions in the London area) (u) does the existence of a 
theatre licence dispense with the necessity of a music and dancing 
licence where the premises are used for the latter purpose (a). 

Although swimming baths under the management of local authorities 
are permitted by statute in certain cases to be used for other purposes 
this does not entitle them to be used for the performance of stage plays 
without a'' licence (b). 

The Theatres Act does not apply to the use by the authority of a 
Secretary of State (c) or the Admiralty of any building at a camp, 
station or naval establishment, or of any ship, for the purpose of public 
entertainment or amusement under the direction of and control of an 
officer (c) or committee having official responsibilities for such 
matters (d). 

Licensing Authorities . — The Lord Chamberlain is the licensing 
authority for all theatres (not being patent theatres) within the 
Parliamentary boundaries of the cities of London and Westminster 
and of the boroughs of Finsbury and St. Maryiebone, the Tower 
Hamlets, Lambeth, Southwark, New Windsor and Brighton (e). 

Within places where the Sovereign in person occasionally resides, 
licences may foe granted by the Lord Chamberlain and by the other 
licensing authorities mentioned below, but licences granted other than 
by the Lord Chamberlain will not be in force during^ the residence of 
the Sovereign, and during such time it is not lawful to open theatres 
(not being patent theatres) without the Lord Chamberlain’s licence (/). 

cm] , 

Outside the limits of the exclusive jurisdiction of the Lord Chamber- 
lain, the licensing authorities are county councils and county borough 
councils (g) who may delegate to a committee of themselves or to 

(r) GaUcgner Y. Buddy [ISm] 1 Q. B. 114, D. C. ; 30 Digest 72, 571. See also 
Licensing Act, 1921, s, 18 ; 9 Haisbury’s Statutes 1064. 

(s) Licensing (Consolidation) Act, 1910, s. 70 ; 9 Halsbury’s Statutes 1025. 

(^) Levy V. Yates' (1838), 8 Ad. & EL 129 ; 42 Digest 904, 7 ; Day v. Simpson 
(1865), 18 C. B. (N. g.) 680 ? 42 Digest 918, 75.^. 

(u) See Disorderly Houses Act, 1751, s. 4 ; 4 Halsbury’s Statutes 361, and title 
Music, .Sinking AND Dancing. 

(a) See Syers Y. Conquest (1873), 28 L. T. 402 ; 72 J. P. Jo. 318 ; 15 Digest 758, 

815$. 

: (l>) P.H.A., ' 1936, s. 226 ; 29 Halsbury’s Statutes 472. ■ 

(c) For definition of “ Secretary of State ” and “ Officer,” see Army Act, 1881, 

s. 190 (1), (4) s 17 Halsbury’s Statutes 241. . ' ' 

(d) lMd.t s. 174a inserted in Army Act and the Air Force Act by Army and Air 
Force (Annual) Act, 1982, s. 7 ; 25 Halsbury’s Statutes 611. 

(e) Theatres Act, 1843, s., 3 ; , 19' Halsbury’s Statutes 336. , ■ ■ 

(/) :lMd, In practice, licences are granted by the Lord Chamberlain for one year 
from December 1 ; and also for shorter periods, but all such licences cease on 
November 30 (Rules and Regulations of the Lord Chamberlain). Temporary stage 
play licenoes are also granted in appropriate cases by the Lord Chamberlain (Rules 
and Regulations of the Lord Chamberlain with regard to Temporary Stage Plays 
Licences)^ ' ' 

(g) Ihid.^ s. 5 ; 19 Halsbury’s Statutes 336 L.G.A., 1888, ss. 7, 28, 34 ; 10 
Halsbury’s Statutes 691, 707, 711, as amended by L.G.A., 1933, s. 307, Sehed. XI,, 
Part III. ; 26 Halsbury’s Statutes 518. ' 
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justices sitting in petty sessions any of their licensing powers or duties 
other than the power of raising money by rate or loan (h). 

A county council may within certain limits delegate any of their 
functions with or without restrictions or conditions as they think fit 
to a district couricil situate wholly or in part in the county (i). Within 
twenty-one days of an application for a licence made in writing and 
signed by the applicant and delivered to the clerk of the licensing 
authority, the licensing authority must hold a special session for granting 

such licences (/s). M ' . , , ' . V 

No licence may be in force within the precincts ot the University of 
Oxford or within fourteen miles of the city of Oxford without the 
consent of the Chancellor or Vice-Chancellor of the university (I) 
[ 126 ] ^ . 

There is no general statutory power to grant a licence in respect 
of premises which are not in being, but in practice licensing authorities 
are often prepared to approve plans of proposed buildings and to 
intimate that they are prepared to consider favourably the granting 
of a licence when the building is erected provided their regulations and 
conditions are complied with (m) 

A licensing authority, however, have no power to give indications 
as to future events and to lay it down that a licence will later be granted 
or refused, nor can. they by what is called a gentleman’s agreement 
limit or control in any way their own decisions or those of their successors 
in the future (n). 

The licensing authority may in their discretion refuse a licence, 
and there is no appeal from their decision nor need any ground be 
stated for refusal (o). The authority must, however, exercise their 
discretion properly and in respect of each case, otherwise a mandamus 


(h) L.G.A., 19S3, s. 85 ; 26 Halsbuiy’s Statutes 352 ; L.G.A., 1888, ss. 28, 34, 
supra. 

(t’) L.G.A., 1933, s. 274 ; 26 Halsbury’s Statutes 451. 

(k) Theatres Act, 1843, s. 5 ; 19 Halsbury’s Statutes 336. Justices of the peace 
were originally, under the Theatres Act, the licensing authority ; but their powers 
were transferred to county councils and county borough councils by the Ij.G.A., 
1888, ss. 28, 34, as amended, supra. S. 5, however, was not amended, and specifies 
a procedure much of which would appear to be inapplicable to county councils 
and county borough councils. The section provides that an application must be 
countersigned by at least two justices acting in and for the division in which the 
property concerned is situate, that a special session must be held, that seven days’ 
notice must be given by the clerk to the justices to each of the justices acting within 
such division, district or place, that every such licence must be given under the 
hands and seals of four or more of the justices assembled at the special session, 
and signed and sealed in open court and that afterwards such licence must be 
publicly read by the clerk, with the names of the justices subscribing it. How far 
such procedure is now to be followed is questionable, but licensing authorities will 
be well advised* to conform with it so far as it is practicable. For form of application, 
see Enoyolopsedia of Forms and Precedents (2nd ed.), VoL XII., Form 6, p. 500. 
As regards Birmingham, see Birmingham Corporation Act, 1935 (25 & 26 Geo. 5, 
c, cxii.), s. 90 (1). ‘ 

{1) Theatres Act, 1843, s. 10 ; 19 Halsbury’s Statutes 338. As to further powers 
of the Chancellor and Vice-chancellor, see p. 94. _ This section originally applied to 
the University of Cambridge, but was repealed by the Cambridge University Act, 
1894, s, 8. By s. 9 of that Act the Cambridgeshire county council may revoke a 
licence within the borough of Cambridge on complaint in writing by the Vice- 
Chancellor or Mayor, provided the person complained of is given an opportunity 
of answering such complaint before the licensing authority. 

(m) B. V. Barnstaple JJ., Ex parte Carder, [1937] 4 AH E. K. 263 ; Digest (Supp.) 
(a decision relating to cinematograph licensing). 

(n) Ibid., per Du Pabcq., J., at pp. 555 — 556. 

(o) Ex parte Harrington (1888), 4 T. L. R. 435 ; 42 Digest 904, 9. 
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will lie j and it is not open to them to adopt a general resolution that 
they will not grant any new licences (j?). 

Discretion implies that the decision will be within the rules of 
reason and justice, and not according to private opinion ; according 
to law and not according to humour. “It must not be arbitrary, 
vague and fanciful, but legal and regular ” (q). 

It is essential that no irregularities, which may interfere with, or 
appear to interfere with, the pi'oper exercise of the discretion of the 
licensing authority, should occur, and it has been held that though 
members of a licensing authority are not compelled to vote, they 
should not appear on the licensing tribunal if they do not intend to or 
cannot vote '{f). ■ 

Where a member of a licensing authority has been absent during 
a considerable part of the pi'oceedings before that authority, he should 
not take part in the authority’s deliberations and decision and the 
position cannot be rectified by deducting his vote from the vote of the 
other members who properly took part in the decision ( 5 ). 

A licensing authority when sitting to grant licences are not a court, 
and a member making slanderous remarks at such a meeting does not 
receive absolute protection from any action brought against him in 
respect of such remarks. He is only entitled to the ordinary privilege 
which applies to a communication made without express malice on a 
privileged occasion (a). 

To Whom Licences may be Granted, — A licence may only be granted 
to the actual and responsible manager for the time being of the 
theatre. The name and place of abode of the manager must be 
printed on every playbill announcing any representation at the 
theatre (fc). 

The manager must become bound in such penal sum as the licensing 
authority may fix not exceeding £500, and two sufficient sureties 
approved by the licensing authority must be bound each in a penal sum 
not exceeding £100, for the due observance of the rules in force for the 
time being during the currency of the licence for the regulation of 
the theatre and for securing payment of the penalties to which the 
manager may become liable for breach of the rules and the Theatres 
Act(c). ' 1128] ' ^ ■ , , ■ 

Rules Jot the Control of Theatres.— it appears to the Lord 
Chamberlain that any riot or misbehaviour has taken place in a theatre 

(p) B. v. Walsall JJ. (1854), 3 C. L. R. 100 ; 30 Digest 29, W4 (a decision 
'relating: to liquor licensing).' ; 

( q ) Sharp v. Wakefield, [1891] A. C. 173, per Lord Halsbuky, L.C,, at p. 179 ; 
30 Digest 12, 49 ; M. v, Cardiff Corpn., Em parte Westlan Productions, Lid. (1929), 
73 Sol. Jo. 766 ; Digest (Supp.) (which shows that each application must be considered 
on its merits, and not in accordance with a general rule). 

(r) B. V. X.C.a, [1892] 1 Q. B. 190 ; 33 Digest 103, 698 (a decision relating to 
music and dancing licensing) ; R. v. Meyer (1875), 1 Q. B. D. 173 ; 33 Digest 294, 
100 ; B. v.. Spurgeon (1920), Tmes, October 21 (decisions relating to justices). 

(s) GoodaM v. Biisland, [1909] S. C. 1152 ; 33 Digest 298, 130 vi (a decision 
relating to liquor licensing). .. 

(a) Royal Aquarium, and Summer and Winter Garden Society v. Farkmson, [1892] 
1 Q. B. 431 ; 33 Digest 104, 699 (a decision relating to music and dancing licensing) ; 
Attwood V. Chapma?}, [1914] 3 K. B. 275 ; 16 Digest 99, 11 (a decision relating to 
liquor licensing). 

(b) Theatres Act, 1843, s. 7 ; 19 Halsbury’s Statutes 337. 

(c) Ibid. It is not necessary to take such bonds in Birmingham. See Birming- 
ham Corporation Act, 1935 (25 & 26 Geo. 5, c. exii.), s. 90 (1). For form of bond, 
see Encyclopaedia of Forms and Precedents (2nd ed.), Vol. XII., Form 8, p, 504. 
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licensed hj him or in any patent theatre, he is entitled to suspend the 
licence or to. order , the patent theatre to be closed for such time as he 
thinks lit* He may also order any theatre licensed by him to be closed 
on such public occasions as he thinks lit. Where a licence is suspended 
or any such order is in force, the theatre is deemed an unlicensed 
house (d). , 

Where the Lord Chamberlain is not the licensing authority, the ^ 
licensing authority may make suitable rules for ensuring order and 
decency at theatres licensed by them and for regulating the times 
during which they are permitted to be open and may rescind or alter 
such rules from time to time. Any one of His Majesty’s Principal 
Secretaries of State is entitled to rescind or alter any such rules and to 
make other rules as he thinks lit (e), A copy of all rules in force for 
the time being must be annexed to each licence and in the event of any 
riot or breach of such rules being proved before any two justices usually 
acting ill the jurisdiction where the theatre concerned is situate, the 
justices may order the theatre to be closed for such time as they think 
fit. While such order is in force, the theatre is deemed to be an 
unlicensed house {/).^ 

Where a theatre is within the precincts of the University of Oxford 
or within fourteen miles of the city of Oxford, any rules of management 
of such theatre are subject to the approval of the Chancellor or Vice- 
Chancellor of the University. 

In the event of any breach of the rules or of any condition on which 
the consent of the Chancellor or Vice-Chancellor to the grant of any 
such licence has been given, it is lawful for the Chancellor or Vice- 
Chancellor to annul the licence whereupon it will become void (g). [ISOj 

In granting licences, licensing authorities may also impose conditions. 
Although there is no appeal from such rules and conditions, objection 
may be taken to them on the ground that in imposing them the licensing 
authority have not properly exercised their discretion or that the 
conditions are unreasonable and ultra vires. It has been decided that 
a licensing authority may in exercise of their discretion attach to the 
granting of a licence for such performances, a condition that the 
grantee shall undertake not to apply to the excise authorities for a 
licence to sell intoxicating liquors in his theatre (^). The court has 
also refused to set aside a deed whereby a licensee bound himself 
not to apply for a licence for the sale of intoxicating liquor, a 
memorandum of the deed being attached to the theatre licence (i). 
Similarly a rule that ‘‘ no spirituous liquors, wines, ale, porter, cider, 
perry or tobacco shall be sold or disposed of” has been held not 
vires as depriving the excise authorities of their discretion in granting 
an excise licence, nor as preventing the licensing authority from 

(i/) Theatres Act, 1843, s. 8 ; 19 Halsbury’s Statutes 337. 

(e) Ibid., s. 9 ; ibid., 338, The section provides that such rules shall be made, 
rescinded, or altered, at a special session, or at some adjournment thereof. See 
ante, p. 92, note (k). 

(/) Ibid. For form of licence and rules, see Fnolyclopssdia of Forms and Pre- 
cedents (2nd ed,), VoL XII., Form 7, p. 501. 

(g) Ibid., s. 10 ; 19 Halsbury’s Statutes 338. This section originally applied to 
the University of Cambridge, but was repealed by the Cambridge University Act, 
1894, s. 8. 

(h) R. V. West Biding County Council, [1896] 2 Q. B. 386 ; 42 Digest 904, 10; 
Manchester Palace of Varieties, Lid. v. Manchester Corpn. (1898), 62 J. P. 425 ; 42 
Digest 904, 12. In West Ham there are special penalty provisions for breach of 
conditions. West Ham Corporation Act, 1937 (e. cxxxv.), s. 99. 

(i) Manchester Palace of Varieties v. Manchester Corpn., supra. 
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determining on the merits, an application for a theatre licence free of ■ all 
restrictions (k). It would seem that if the licensing authority fay means 
of a condition delegated their discretion in any matter appertaining' to 
the proper exercise of their powers under the Act to some other body or 
persoBj except as expressly authorised by statute, the condition would 
he ultra vires {1), 

Where a licensee has accepted a licence subject to invalid con- 
ditions the position is not free from doubt. On the one hand the 
view has been expressed that he can legitimately take advantage of 
the fact that the condition does not bind him (m), and on the other, 
that once having accepted a licence in such circumstances, if lie commits 
a breach of the condition, he is liable to the penalties imposed by 
statute {n). In imposing conditions, it is usual for the licensing 
authority to make requii'ements with regard to the site, structure, 
internal arrangement and management of the premises and to the 
provision of adequate measures to prevent and extinguish fire. [ISl] 

The Lord Chamberlain has formulated rules and regulations with 
regard to theatres in his jurisdiction and also special rules with regard 
to temporary stage play licences. These rules and regulations contain, 
among other conditions, safety provisions as to exits and entrances, 
fire appliances and precautions, lighting, heating and other installations, 
structure, seating, ventilation and sanitation, dressing rooms, and other 
provision as to safety and the proper conduct of the premises. The 
H.O. has also issued a manual which is a useful guide to licensing 
authorities and contains advice and model requirements and conditions 
with regard to the safety requirements in theatres and other places 
of public entertainment. The model conditions and requirements 
cover a wide range, including the situation of premises, exits, seating, 
gangways, safety curtains, stairways, floor coverings, hangings, fire 
extinguishment, electrical installation and emergency signalling, and 
are based on the investigation of various fire disasters (o). [132] 

Borough, urban district and rural district councils have certain 
statutory powers for the control of ingress, egress, passages or gangways 
of theatres (p). 

Such councils are also empowered to require the owner or occupier 
of places of public entertainment to provide and maintain in a suitable 
position such number of sanitary conveniences for the use of persons 


{h) Sheerness I7.D.C. (1898), 62 J. P. 563 ; 42 Digest 904, 12, See also 
cases on cinematograph licensing such as Theatre de Luxe {Halifax^ Lid, v. Gledhill, 
[1915] 2 K. B. 49 ; 42 Digest 920, 160 ; R, v. E.C.C., Ex parte London and Provincial 
Electric Theatres, M., [1915] 2 K, B. 466 ; 42 Digest 920, 164 ; Ex parte Stott, 
[1916] 1 K. B. 7 ; 42 Digest 921, 1^7 ; R, v. Burnley JJ,, Ex parte Longmore (1916), 
85 X. J. (K, B.) 1565 ; 42 Digest 921, 161 ; Ellis v. Dubomski, [1921] 3 K. B. 621 ; 
42 Digest 921, 162 ; MilU v. L,C.C., [1925] 1 K. B. 213 ; 42 Digest 922, 171, knd 
cases on Music and Danoing Licensing (R. v, Aherdare JJ. (1917), 81 J, P. Jo. 224 ; 
Ex parte Richards (1904), 68 J. P. 536 ; 42 Digest 920, 163), 

(l) Ellis V, Dubowski, supra, 

(m) Theatre de Luxe (Halifax), Ltd, v. Gledhill, supra^ per Lush, J., at p. 54 ; 
Ellis V, Dubowski, supra, per Sankey, J., at p. 627, 

(n) Ellis Y , Dubomski, supra, per Avory, J., at p. (>; 

(o) Manual of Safety Requirements in Theatres and other places of public enter- 
tainment, issued by the H.O., 19.34. Price 2a. 6d. net. See also title Safety Pbo- 
viSiOHS OF Buiedings AND Stands. As to provision of safety of children at 
entertainments, see Children and Young Persons Act, 1933, s. 12 ; 26 Halsbury’s 
Statutes 178 ; and title Employment of Children and Young Persons 

(p) P.H.A., 1936, s. 59 ; 29 Haisbury’s Statutes 369. Sec title Safety Pro- 
visions OF Buildings AND Stands. 
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frequenting the premises' as may be reasonable, and there are penalties 
for failure to comply' with such requirement ,(g). £133] 

■ /or A. fee- is payable for a licence from the Lord 

Chamberlain in accordance with such scale of fees as is fixed by him (r). 
A fee ■ for a licence, must not exceed ten shillings for each calendar 
' month during which the theatre is licensed to be kept open. ■ A licensing 
authority other than the. Lord Chamberlain may also fix a scale of fees 
for licences granted by them. ■ 'A fee for a licence must not exceed five 
shillings, for each calendar month during . which the theatre is licensed 
to be. kept open (.v). , £134] 

' Submission of Stage Plays to Lord Chamberlain. Procedure.— A copy 
of every stage play and of every new' act, scene or other part added 
to' any old stage play and of .every new prologue or epilogue and every 
new part added . thereto intended to be produced and acted for hire 
. at any theatre must be. sent to the Lord Chamberlain at least seven days 
before tlie first acting or presentation with an 'account of the theatre 
where tlie play is to be acted or ' presented,' signed by the master or 
manager of the theatre. During the seven days iio person must hire, 
act or present the play, prologue or ' epilogue It ' is not lawful to 
act or present any play, prologue or epilogue or any part thereof dis- 
allowed by the Lord Chamberlain contrary to such disallowance (^). 
Keguiations, for the submission ' of stage' plays have' been formulated 
by the Lord Chamberlain' and set out his requirements in this 
connection. [135] 

Fees. — The Lord Chamberlain is entitled to charge such fees for the 
examination of plays, prologues, epilogues or parts thereof, sent to him 
for examination as from time to time he thinks fit in accordance with 
a scale fixed by him. 

Such fee must not exceed two guineas and must be paid at the time 
w^ien works are sent for examination by Iiim. The period of seven days 
will not begin to run- until such fees have been paid (?/.). £1363 

Prohibition of Plays —The Lord Chamberlain is entitled to forbid the 
acting or presentation of any stage play or any act, scene or part thereof 
or any prologue or epilogue or part thereof anywhere or in such theatres 
as he may specify, and either absolutely or for such time as he thinks 
fit, whenever he is of opiiuqn that it is fitting for the preservation 
of good manners, decorum or of the public peace so to do (a). £1373 

(q) F.ii.A., 1930, s. 89; 29 Halsbury’s Statutes 391. See title Public Hjealtii. 

(r) Theatres Aet, 1843, s. 4 ; 19 Halsbiiry’s Statutes 336. The fees are as 
follows : The fees charged for a licence are 10^. per month, plus IO 5 . for the annual 
bond. For an oeeasiona! lieenee the fees charged are 10s. for any number of days 
in one calendar 'mo.nth. 

(s) Ibid., s. O ; ibid., ZS7. 

(t) Ibid., s. 12 ; ibid., 330. In practice the Lord Ghamberlain is prepared to 
receive MSS submitted by authors or producers of plays where it has been definitely 
arranged to produce the play on a specified date. 

■ {u) Ibid., s. 13; ibid. The present scale of reading fees fixed by the Lord 
Chamberlain is as follows : 

£ s. d. 


One aet with not more than four seeaes - ~ ~ -110 

One aet with more than four scenes _ - 2 2 0 

Two acts with not more than four scenes in all - -110 

Two acts with more than four scenes in all - - -220 

Three or more acts with any number of scenes - - - 2 2 0 

Additional scenes to plays, revues or pantomimes already 
licensed - — _ ~ „ _ -110 

(a) Ibid., s. 14 ; ibid. 
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/ Penalties.— Every person having or keeping any house or other 
place of public resort for the public performance of stage' plays without 
the authority of letters patent of the Crown or without a licence granted 
by the appropriate licensing authority is liable to forfeit a sum : not 
■exceeding twenty pounds for every day on which the premises: have been 
so kept open without legal authority (b). Every person who for hire acts 
or presents, or causes, permits or suffers to be acted or presented, any 
part in any stage play in any place not, being a patent theatre, or 
duly licensed as a theatre is Iial3ie to forfeit a sum not exceeding ten 
poimds for each day on which the offence is committed (c). p383 

Under a repealed statute, a defendant was convicted of causing 
to be acted for gain an entertainment of the stage called Richard the 
Third, the evidence being that he was seen once or twice at a rehearsal, 
that another person was stage manager, that the defendant engaged 
a certain person to perform and gave him a cheque for the amount of 
liis benefit (d). A booth theatre which is taken to pieces and carried 
from place to place for theatrical performances is a “ place ” for this 
purpose (e), 

if in the proceedings instituted against any persons for having or 
keeping an unlicensed theatre or for acting for hire in such a theatre, 
it is proved that the theatre is used for the public performance of stage 
plays, the burden of proof that the theatre is licensed is on the person 
accused and until he proves to the contrary the theatre is deemed to be 
unlicensed (/). [ISO] 

Every person who for hire acts or presents or causes to be acted or 
presented any new stage play or any act, scene or part of such play 
or any new prologue or epilogue or part thereof, which either has not 
been allowed by the Lord Chamberlain or has been disallowed or 
prohibited by him is liable to forfeit a sum not exceeding fifty pounds (g). 

The court may, in addition to imposing a pecuniary penalty, order 
that the licence, if any, of the theatre in which the offence was com- 
mitted shall become void or suspended for any specified period (h). 

An actor is deemed to be acting for hire in every case where any 
money or other reward is taken or charged directly or indirectly, or 
the purchase of any article is made a condition of admission to any 
theatre to see any stage play or any stage play is acted or presented 
in any house, room or place in which distilled or fermented exciseable 
liquor is sold (^). [140] 

(b) Theatres Act, 1843, s. 2; 19 Haisbury’s Statutes 335. As regards Birming- 
ham, see Birmingham Corporation Act, 1935 (25 & 26 Geo. 5, c. cxii,), s. 90 (2). In 
Liverpool, there are special powers of entry for authorised constables. See Liverpool 
Corporation Act, 1921 (ll & 12 Geo. 5, c. ixxiv.), s. 499. 

(c) IMd., s.Tl ; ibid.jSZS, 

(d) B. v.Glossop (1821), 4 B. & Aid. 616 ; 42 Digest 918, 140, See also Parsons 
V. Chapman (1831), 5 G. & P. 33 ; 42 Digest 905, 20, 

(e) Fredericks v. Payne (1862), 1 H. & C. 584 ; 42 Digest 903, 2 ; Tarling v. 
Fredericks (1873}, 38 J. P. 19T, D. C. ; 42 Digest 905, 14, but not a “ house or other 
place of public resort for the public performance of a stage play ” within the meaning 
of s. 2 of the Theatres Act, 1843 ; 19 Halsbury’s Statutes 335. See p. 90, note (k). 

(/) Theatres Act, 1843, s. 17 ; 19 Halsbury’s Statutes 340. 

(g) Ibid,, s, 15; ibid. 

(h) Criminal Justice Act, 1925, s, 43 ; 11 Halsbury’s Statutes 420, which amended 
Theatres Act, 1843, s. 15 ; 19 Ilalsbury’s Statutes 340. In such cases it would seem 
correct practice for the licensee where he himself is not charged with the commission 
of an offence, to be summoned before the court to show cause why his licence should 
not be made void or suspended. See 99 J. P. Jo. 26, 277. 

(t) Theatres Act, 1843, s. 16 ; 19 Halsbury’s Statutes 340. This section “ would 
seem to shew that the hire which the Act contemplates as a necessary constituent 

L.G.L. xin. — 7 
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No persons may be prosecuted for offences under the Act unless the 
prosecution is commenced within six months after the commission of 
the offence (^"). 

All pecuniary penalties may be recovered in the High Court, or 
summarily before two justices of the peace for any county, riding, 
division, liberty city or borough where the offence is committed by the 
oath of one or more credible witnesses or by confession of the offender. 
Such penalty, together with the costs, in default of payment may be 
levied by distress and sale of the offender’s goods and in default of 
sufficient distress, the offender is liable to imprisonment for not exceeding 
six calendar iponths {1). Any person aggrieved by any order of the 
Justices may appeal to the next general or quarter sessions of the 
peace (m). Penalties for offences under the Act are to be paid and 
applied in the first instance towards defraying the expenses of the prose- 
cution and the residue is payable to the use of the Crown (n). [141] 

In the case of a patent or licensed theatre, in certain circumstances, 
the Lord Chamberlain has power to close or suspend the licence of the 
theatre, and other licensing authorities may apply to justices for an 
order closing a theatre licensed by them (o). £142] 

London. — The Lord Chamberlain issues stage plays licences in 
respect of premises within the parliamentary boundaries of the Cities 
of London and Westminster and of the boroughs of Finsbury, St. 
Marylebone, Lambeth and Southwark and the Tower Hamlets, as 
defined in the Theatres Aet, 1848 (p). The L.C.C. issues stage plays 
licences throughout the remainder of the administrative County of 
London (^). The L.C.C. has power under the L.C.C. (General Powers) 
Act, 1928, s. 16 (r), to vary the conditions attached to licences granted 
by them. By sect. 29 of the L.C.C. (General Powers) Act, 1924 (r), 
the council may revoke such licences for breach of fire regulations and 
conditions. See also sect. 55 of the L.C.C. (General Powers) Act, 
1985 {t)y as to occasional user of premises for public entertainments. 
Sect, 122 of the L.C.C. (General Powers) .Act, 1937 (t^), provides as to 
dispensation by the council with bonds by theatre managers as respects 
licences granted by the council under the 1848 Act. [143] 


of the offence must be a hire received from the spectators.” Frederick Payne 
(1802), 1 H. S. 584 ; 42 Digest 903, 2, Bkamwell, B., at p. 590, so that ae 
actor engaged by a private person to take part in a play at his own house would 
probably not come within the section. 

(A;) Theatres Act, 1843, s. 22 ; 19 Halsbury’s Statutes 341. 

(l) Ibid., s. 19; ibid., 340, 

(m) Ibid., s. 20 ; ibid. 

(n) Ibid., s. 21; ibid., 841. 

(o) See ante, pp. 93 et seq. There are also additional powers of control of this 
character in Oxford and Cambridge. 

(p) 19 Halsbury’s Statutes 336. 

(q) Theatres Act, 1843, s. 5 ; 19 Halsbury’s Statutes 336, applied by L.G.A., 
1888, s. 7(a); 10 Halsbuxy’s Statutes 691. 

(r) 19 Halsbury’s Statutes 357. 

(t) 28 Halsbury’s Statutes 157. 

(ti) 30 Halsbury’s Statutes 647. 
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General. — ^Theatrical employers, for the purposes of the Theatrical 
Employers Registration Acts, 1925 (a) and 1928 (5), are persons who 
directly or through an agent engage or employ at any one time three 
or more “ theatrical performers ” — a phrase which includes performers 
employed to sing, act, dance or play in any place of public entertainment 
or to rehearse with a view to such performances. It includes persons 
employed in the acting or representation of scenes, etc,, for representa- 
tion in cinematographs and the like. Members of a chorus are theatrical 
performers, but stage hands and members of an orchestra are not. 
The Acts do not apply to employers holding theatre licences or music 
and dancing licences, nor to persons who, otherwise than for gain or in 
the way of business, engage performers in aid of charitable objects. 

Theatrical employers within the ambit of the Acts are required to 
effect registration with the local authority in whose area they reside. 
The registration authority is, in the City of London, the Common 
Council, and elsewhere the council of a county or county borough. 
Before applying for registration, the applicant must advertise his 
intention in two different issues of a London newspaper devoted to 
the interest of the theatrical profession. Forms for these advertise- 
ments, for applications for registration, for entries in the registers and 
for certificates of registration are prescribed by the Theatrical 
Employers’ Registration Rules, 1925 (e), which also prescribe the fees 
payable in connection with registrations, issues of certificates and 
inspections of registers. As soon as possible after effecting a registra- 
tion, the registration authority must forward a copy of the entry in the 
register to the H.O. The register is to be open to public inspection. 

The registration authority has no power to refuse registration to 
any applicant, however undesirable or disreputable, unless he has 
been convicted for an offence involving dishonesty and has been 
sentenced therefor to penal seiwitude or to imprisonment without the 
option of a fine. 

The Acts create a number of offences, and the registration authority 
is empowered to prosecute summary proceedings in respect thereof. 
The chief offences are those of carrying on business without being 
registered, supplying false or misleading particulars to a registration 
authority, and al5andoning performers during the course of an engage- 
ment. An employer is deemed to abandon performers if he absents 


{a) 19 Halsbury’s wStatutes 358. 
(c) S.H. & O., 1925, No. 1146. 


(b) Ibid., 382. 
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himself from the place where they are in pursuance of the engagement 
without paying or arranging- for -the payment of ail fees^ wages and 
expenses due, or to , fall due to the performers, unless he proves that he 
•w^ not absent with intent to avoid the payment of any= sum due. A 
court of summary jurisdiction may impose a fine (up to £50), with or 
without imprisonment not exceeding three months and may -also order 
the cancellation' or suspension of the , offender’s registration. The 
Acts contain also provisions affecting new applications for registration 
by persons whose registration has been so cancelled. 

In practice, the effective administration of the Acts is difficult and 
unsatisfactory. An employer who, without absenting himself from the 
place where the performers are, tells them that he has insufficient means 
to pay them, may apparently escape scot free. Moreover, prosecutions 
for the offence of abandoning performers must be instituted in the place 
where the abandonment took place — which may involve the collection 
in that place of witnesses who at the time fixed for the hearing are 
scattered in various parts of the country. Offences connected with 
registration may have to be prosecuted in one area and the offence of 
abandoning in another. The clear object of the Acts is to protect 
theatrical employees from being defrauded by ‘‘ bogus managers,” 
but the experience of the councils of counties and county boroughs is 
that the provisions of the Acts rarely enable them to attain that 
purpose satisfactorily. £1443 

London.— The City corporation as regards the City of London, 
and the L.C.C. as regards the rest of the county, are registration 
authorities for the purposes of the Theatrical Employers’ Registration 
Acts, 1925 and 1928 (Act of 1925, sect. 13; 19 Halsbury’s Statutes 
362). [145] 
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Tramways. 



Meaniiig* General , — The word toll ” denotes a sum of money 
paid for the use and enjoyment of some privilege or advantage (a). 
It was often used instead of the word “ charges/’ and its use is now 
becoming scarcer. Tolls are usually now paid in money, but were 
formerly frequently paid in kind. By sect. 19 of the Weights and 
Measures Act, 1878 (6), all tolls charged or collected according to 
weight or measure are to be charged and collected according to the 
imperial weights and measures. 

Tolls formed one of the earliest sources of revenue for boroughs, 
and grants or exemptions are frequently met with in early charters. 
These were usually in connection with markets and fairs (c), but might 
also be granted for user of ferries and bridges (d), and a “ toll travers ” 
taken for every beac^t driven across a man’s land {e). The definition of 
a toll given in the Railways Clauses Consolidation Act, 1845 (/), includes 
“ any rate or charge or other payment payable under the special Act 
(or fixed by the rates tribunal under the provisions of the Railways Act, 
1921 ), for any passenger, animal, carriage, goods, merchandise, articles, 
matters or things conveyed on the railway,” 

M and Fairs , — In connection with markets and fairs a toll 
has been described as a subordinate franchise appertaining to a franchise 
of market or fair, not incident to it, but owing its origin to a separate 
grant (g). It is claimable only by grant (A), prescription (^) or statute. 


(a) See Adey v. Trinity Mouse (1853), 22 L. J. (Q. B.) 3. 

' (d) '20 Haisbury’s. Statutes. 373, ' ; . ' 

(c) See title Mabkets AND' Fairs, ' . ■ • ■ 

id) Post, pp. 104, 105. ' 

(e) Smith v. Shepherd (1598), Gro. Eliz. 710. 

(/) S. 3 ; 14 Halsbury’s Statutes 31, as amended by the Railways Act, 1921, 
s. 56, Sehed. i VI., iMd,, 354, 883, 

(g) Newcastle (Duke) v. Worksop Urban Council, [1902] 2 Ch, 145 ; 33 Digest 
540, 176, 

(h) Hickman^s Case (1599), Noy, 37 ; 83 Digest 540, 175, 

(i) Meddey v. Welhouse (1598), Moore K. B. 474 ; 33 Digest 540, 177 ; 542," I9d. 
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A grant from time immemorial may, however, be presumed on evidence 
of collection of toll throughout living memory (k). [1473 

Stallages,— " Stallage ” is the right to put up a stall in a fair or 
market, or the money paid to the owner of the soil for so doing. Any 
erection placed for the purpose of selling goods is a stall whether 
fixed in the ground or not {1), The right to pick up the soil for the pur- 
pose of erecting a stall or the payment therefor is called “ pickage ” (m). 
A person who has a right to erect a stall has the right also to occupy the 
soil with baskets necessary and proper for containing the goods (w). 
Stallage is not properly a toll which can only be due by grant or pre- 
scription, as stallage is demandable in the case of a newly created 
market, and the soil is not considered as dedicated to the public, further 
than the common right of entry goes {m). As stallage is paid for user 
of the soil it can be exacted only by the owner of the soiI‘(|?), and as 
it is paid for such user of the soil, it is rateable {q). The word ‘‘ toll ’’ 
in a grant may include stallage (r). [1483 

Tolls in Markets and Fairs. At Common Law , — ^As already stated, 
tolls are claimable at common law by grant or prescription (6?), though 
they may also be provided for by statute [t). Toll is payable by com- 
mon law only for live cattle, not’ for food or other goods, for which the 
owner of the soil is compensated by stallage or pickage (t^). No toll 
is due except for things sold, unless by special custom, and if the goods 
are sold the toll is payable by the buyer and not by the seller (a). 

The amount of a toll must not be excessive, and the First Statute of 
Westminster {h) inflicted a penalty for taking excessive tolls. Where 
the amount of toll is not specified, reasonable toll is implied (c). If 
unreasonable, the toll is void (d). A toll, reasonable in amount, but 
varying from time to time according to the value of money, is valid (A), 
The judge alone can decide whether the tolls are or are not unreason- 
able (/). If it has been paid for many years the presumption is that 
it is reasonable (g). In regard to stallage, if the owner of the soil of a 
market covers the market place so completely with stalls that the 
market people are obliged to use them, it is held to be taking excessive 
stallage (fe). [1493 


(k) Lawrence Y, Bitch (1868), L. R. 3 Q. B. 521 ; 33 Digest 541, 194, 

(l) Yarmouth CoTpn, Y, Groom 102,; 33 Digest 545, 

(m) Northampton Corpn, v. Ward (1745), 2 Stra. 1238 ; 83 Digest 544, M6, 

(n) Tomnend v. Woodruff (1850), 5 Exch. 506 ; 33 Digest 545, 2SS, 

(p) Newcastle {Duke) v. Worksop Urban Council, [1902] 2 Ch. 145 ; 33 Digest 
540, llfO, 

(q) Bedford (Duke) v. St, Baul, Covent Garden, Overseers (1881), 51 L. J. (M. C.) 
41; 33 Digest 539, 

(r) Lockwood v. Wood (1841), 6 Q. B. 31 ; 33 Digest 546, 273, 

($) Ante, p. 101. 

(t) Post, p. 103. 

(u) Heddey v. Welhouse (1598), Moore, K, B. 474 ; 33 Digest 540, 177 ; 542, 196, 

(a) LeightY.Pym (1686), 2 Lut. 1329 ; 33 Digest 542, 197; see also Bedford 
(Duke) V, Emmett (1820), 3 B. & Aid. 366 ; 33 Digest 542, 195, and A,-G, v. Tyne 
mouth Corpn, (1900), 17 T. L. R. 77 ; 33 Digest 545, 263, 

(b) 11 Halsbury’s Statutes 440. 

(c) Pawleti v. Stamford Corpn, (1831), 1 Cr. & J. 400 ; 33 Digest 541 192, 

(d) Heddey v. Welhouse, supra, 

(f) Lowdon Y, Hierons (1818), 2 Moore, C, P. 102 ; 33 Digest 544, 231, 

(g) Wright Y, Bruister (1832), 4 B. & Ad. 116 ; 38 Digest 544, 232, 

(h) E, Y, Burden (1697), 1 Ld. Raym. 148 ; 33 Digest 545, 267, 
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An action lies for the recovery of tolls {i) and for use and occupation 
in regard to stallages {h) without any proof of an express contract to 
pay (^). , [1503 ' : ^ , . 

The right to distrain is incident to every legal toll (m) and this is a 
right incident to the right to bring the goods to a market or fair (n). 

The franchise of a market or fair may be forfeited for the taking of 
excessive tolls (o), but the neglect to take tolls is not a ground for the for- 
feiture of either the grant of a market orfair or of the franchise of toll (p). 
[ 151 ] . 

Under Statute,— A grant of a franchise of a market or fair, and of 
toils and stallages in relation to them has been made in many local 
Acts (q). The provisions with regard to tolls in general Acts are 
contained in sections of the Markets and Fairs Clauses Act, 1847, which 
are incorporated in later general statutes and in many local Acts. The 
incorporation of these sections does not of itself confer the right to take 
toils. Such rights must be conferred on the undertakers by the Act 
itself (r) or, semble, by a separate grant at common law. By the Food 
and Drugs Act, 1938 ( 5 ), local authorities are given power to provide 
markets and to purchase public or private rights in tolls for the purposes 
of the market, and to take stallages and tolls in respect of the use of 
their markets. 

By sect. 13 of the Markets and Fairs Act, 1847 (t), where any special 
Act authorises tolls to be taken in a market, any person other than a 
licensed hawker selling or exposing for sale (u) in any place within 
limits prescribed by the Act, except in his own dwelling place or shop, 
any articles (a) in respect of which tolls may be taken under the Act 
is liable to a penalty not exceeding forty shillings. A similar provision 
is contained in the Food and Drugs Act, 1938, sect. 50, in regard to 
markets belonging to local authorities. 

By sect. 31 of the Act of 1847 (5), unless otherwise provided by the 
special Act, no stallage, rent or toll may be demanded or received until 
the market place or place for the fair is complete and fit for use ; and by 
sect. 32 (5), the certificate of two justices is conclusive evidence that 
it is fit for use. The tolls and stallages are to be paid when demanded 
to the undertakers or their collectors or agents (sect. 33) (c), and anyone 


(i) Cock V. Vivian {17Q4), 7 Mod. Rep. 203 ; 33 Digest 543, 227, See also 
Prince v. Lewis (1826), 5 B. & G. 363 ; 33 Digest 548, 302, 

(k) Taunton Market v. Kimberley (177^)^ 2 Wm. 331. 1120 ; 33 Digest 545, 266, 

(l) Newport Corpn. v. Saunders (1832), 3 B. & Ad. 411 ; 33 Digest 545, 266, 

(m) Simpsofi v, A.-G., [1904] A. C. 476 ; 18 Digest 426, 1638, As to distraint 
under the Markets and Fairs Act, 1847, see p. 104. 

(n) Whitstable Free Fishers and Dredger^ Co, v, Gann, Gann v. Johnson (1861), 
11 C. B. (n. s.) 387 ; 18 Digest 426, 1641, See also Agar v. Lisle (1613), Hob. 187 ; 
18 Digest 427, 1642. 

(o) See First Statute of Westminster ; 11 Halsbury’s Statutes 440. 

(p) Newcastle (Duke) v. Worksop Urban Council^ [1902] 2 Ch. 145 ; 33 Digest 540, 

176,^: 

(q) As to a grant of customary tolls in a local Act, see Bedford (Duke) v. Emmett 
(1820), 3 B. & Aid, 366 ; 33 Digest 542, 195, 

(r) Newton4n^Mak€rfield Urban Council v. X^on (1900), 81 L. T, 756 ; 33 Digest 

554, 368, md^ PhUpott v. Allnght {12m), 70 J. P. 287 ; 33 Digest 554, 369, 

(s) Ss, 44— 49 ; 31 Halsbury’s Statutes 282— -284. 

(t) 11 Halsbury’s Statutes 457. 

(u) See Luke v. Charles (1861), 25 J. P. 148 ; 33 Digest 554, 366 ; and note (r), 

(a) See in regard to coal, Johnson v. Atkinson (1909), 101 L. T. 637 ; 33 Digest 

555, 371 ; as to horses Llandaff dE? Canton District Marketing Board v. Lyndon (1860), 
8 C. B. (N. s.) 515 ; 33 Digest 556, 380 ; and other cases on p. 555 of 33 Digest. 

(b) 11 Halsbury’s Statutes 462. (c) Ibid,, 46B. 
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assaulting or obstructing a collector is liable to a penalty not - exceeding 
forty shillings (sect. 40) (d). [1523 

' Tolls payable in respect of weighing or measuring; marketable' 
commodities, or carts with or without goods, are to be paid to the 
authorised person before these are 'weighed or measured (sect. S4) (^). 
Tolls in respect of cattle brought to the market for sale are to become 
due as soon as the cattle are brought into the market place, and before 
they are put into any pen or tied up in the market place ; and if the 
cattle are not removed within an hour after the close of the market 
another toll for them will become due (sect. 35) (e). Tolls, rents and 
stallages may be' changed from time to time provided they do not 
exceed the amount authorised in any Act in which the Markets and 
Fairs Clauses Aict, 1847, is incorporated (sect. B6) (e), but anybody 
demanding or receiving a larger toll than authorised is liable to a 
penalty (/) not exceeding forty shillings (sect. 37) (a). By the Markets 
and Fairs (Weighing of Cattle) Acts, 1887 (sect. 8) {/) and 1926 (sect. 
3) (g), the maximum tolls for weighing cattle are those specified in the 
schedule to the Act of 1926, or such other amounts as may be authorised 
by the M, of H, If any stallage, rent or toll is not paid when demanded 
it may be levied by distress on all or any of the cattle or other articles 
on which it is due (h). Any dispute concerning any toil or stallage 
is to be settled by a justice on application, and, in default of payment 
on demand of the sum awarded and of costs, it may be levied by 
distress (i), 

A list in large and legible characters of the tolls and stallages payable 
must be set up conspicuously in the market, and these are not payable 
where the list is not set up, nor for anything not on the list (k). If, 
however, the list is destroyed, injured or obliterated they continue to 
be payable during the time reasonably required for it to be restored (A). 

These sections of the Markets and Fair Clauses Act, 1847, are also 
incorporated in the Diseases of Animals Act, 1894 (Z). £1533 

Other Tolls.— Tolls may also be collected for various other services, 
either by grant, express or implied, or by statute. By sect, 21 of the 
M. of T. Act, 1919 (m), a committee was appointed, called the rates 
advisory committee, to give advice to the Minister of Transport with 
respect to and safeguarding any interests affected by any direction he 
might make as to rates, fares, tolls, dues or other charges. 

Bridges and Highways. — ^Most important of the earlier tolls were 
those on bridges and in some cases on highways, and the latter were 
given great importance under the various Turnpike Acts (n). Apart 
from such an Act, or a royal grant, no highway can be dedicated to the 
public subject to the condition that tolls should be paid (o). The 
question of tolls on bridges and the provisions for their extinction 

id) 11 Halsbury’s Statutes 464. ^ ^ ^ ■' ^ , 

(e) Ibid., 463. {/) Ibid., 481. 

(g) Ibid., 485. As to markets of local authorities, see Food and Drugs Act, 
1938, s. 47 (2) ; 31 Halsbury’s Statutes 283. 

(h) 1847 Act, s. 38 ,* 1 1 Halsbury’s Statutes 468. As to liability for illegal distress, 
see Wakefield Borough Market Co. v. Crawshaw (1865), 29 J. P. Jo. 791 ; 18 Digest 
427, 1641. 

(i) S. 39 ; ibid. 

(k) S. 41 ; ibid., 464. 

(l) By s. 32 ; 1 Halsbury’s Statutes 406, which empowers local authorities- to 
provide wharves, sheds, etc., for the landing, etc., of foreign animals, 

(m) 3 Halsbury’s Statutes 437. 

(n) See 9 Halsbury’s Statutes 45. 

(o) Austerherry v. Oldham Corpn. (1885), 29 Ch. D. 750 ; 26 Digest 267, 71. 
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(whicii apply also to tolls on highways) are dealt with in the title 
Bridges (_p). [1543 

Canals. — “ Toll is also the word used in connection with the 
charge made on canals, and by the Regulation of Railways Act, 1870 {q), 
“ canal ” includes ‘‘ any navigation which has been made under or 
upon which tolls may be levied by authority of Parliament.” The 
matter is dealt with under the Canal Tolls Act, 1845 (r) ; the Regulation 
of Railways Act, 1873 (^9) ; and the Railway and Canal Traffic Act, 
1888 ( t ). [155] 

Ferries. — The right to demand and receive tolls on ferries is included 
in ancient grants and is dealt with in the title on Ferries («^). [156] 

Tramways. — Under the Tramways Act, 1870, tolls and charges on 
tramways are provided for. They must be specified in the Provisional 
Order authorising the construction of the tramway {a), and when a loca 
authority has provided or acquired a tramway, they may either lease 
the tramway and the right to the tolls or they may demand and take 
the tolls specified {b). 

Where the M. of T. has granted a company or person a licence 
to use the tramway as well as the promoters or their lessees subject 
to payment of a toll {c) the licensee’s carriages may be detained and 
sold in default of the payment of the toll (d), and if there is any dispute 
as to the amount it is to be settled by two justices (e). These provisions 
do not apply to the London Passenger Transport Board (/). 

The promoters or lessees of a tramway authorised by special Act 
may also demand and take the tolls specified in the special Act, and a 
list of the tolls must be exhibited in a conspicuous place inside and outside 
the tramcar (g). [1573 

Tolls in Local Government Eetums. — ^By sect. 244 of the L.G.A., 
1933 (/i), which took the . place of the Local Taxation Returns Acts of 
1860 and 1877, a return is to be made to the M. of H. for each year 
ending on March 31 by every local authority, among other matters, of 
the sums received from any tolls or dues leviable under any enactment 
relating to markets, bridges or harbours, or of any other compulsory 
rates, taxes, tolls or dues. This, however, does not extend to (i.) rates, 
taxes, tolls or dues levied for the public revenue of the United King- 
dom, or (ii.) toils or dues taken by any statutory undertakers carrying 
on business for profit, or by any company within the meaning of the 
Companies Act, 1929, as revenue of their undertaking, or (iii.) tolls or 
dues taken by prescription or otherwise as property. The return is 
to be made by the clerk of the authority, unless the power of levying 
the toll is vested in a corporate body, then by their clerk or treasurer, 

: (I?) VoL IL, p. 255. • 

{q) S. 3 ; 14 Halsburj^^’s Statutes 199. 

(r) 14 Halsbury’s Statutes 84. See title Canals, Vol. II., p. 892. As to dis- 
traint for non-payment, see JenJdns v. Cooke (1833), 1 Ad. & EL 372 ; 18 Digest 428, 
2665, and Fraser v. Swansea Canal Co. (1834), I Ad. & EL 354 ; 18 Digest 428, 1656. 

(s) Ibid., 199. 

(t) Ibid., 220. 

(u) Vol. V., p. 428. 

(a) S. 10 ; 20 Halsbury’s Statutes 9. 

(b) S. 19 ; iUd., 12. 

(c) S. 35 ; ibid., 21. 

(d) S. 86 ; ibid., 22. 

(e) S. 39 ; ibid. As to disputes as to other tolls, see s. 56 ; ibid., 29. 

(/) London Passenger Transport Act, 1933, s, 100 ; 26 Halsbury’s Statutes 843. 

(g) S. 45 ; 20 Halsbury’s Statutes 26. 

(h) 26 Halsbuiy’s Statutes 437. 
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and in both eases it is to be certified by the treasurer or other person 
whose duty it is to keep the accounts of the authority or corporate 
body* flSSj 

Exemitioa from Tolls.— Just as the right to receive tolls may be 
obtained by custom, grant, prescription or statute, so also may 
exemption from liability to pay them. An exemption for all inhabitants 
generally can only be proved by custom (i), but for the inhabitants 
of a limited class (&) or for ecclesiastical persons (/) or for persons such 
as the occupiers of houses abutting on the market (m) they may. be 
claimed by prescription. An exemption acquired under a prescriptive 
right is not destroyed by a later grant (n). ' £1593 

Exemption from tolls may be granted under local Acts (o), and the 
following are special exemptions made in general Acts : 

Post Office Officials. — By sect. 79 of the Post Office Act, 1908 (p), 
any person who demands toll upon a highway, bridge or post road for 
any mail or any person, horse or carriage going for, or employed to go 
for any mail bag, is subject to a penalty not exceeding £5 ; and any 
ferryman who demands toll, or who does not convey the mail (if it be 
possible or safe to do so) within fifteen minutes after demand, is liable 
to a like penalt^L 

The privilege of post office officials does not apply to* a ferry (not 
being an ancient legal ferr^) which a statutory corporation is authorised 
to work but not obliged to maintain (q). By sect. 4 of the Ferries 
(Acquisition by Local Authorities) Act, 1919 (r), exemption from toll 
on ferries acquired by local authorities is given to all persons on duty 
in the service of the Crown, and any animal, vehicle or goods belonging 
to or being used in the service of the Crown, and to police officers on 
duty, and to mail bags. flfiOj 

Police. — Exemptions are given to police officers by sect. 1 of the 
County Police Act, 1840 ( 5 ). [lOlJ 

Royal Forces, — ^By sect, 143 of the Army Act, 1881, ail officers and 
soldiers of His Majesty’s regular foi’ces on duty or on march and their 
horses and baggage, and prisoners under military escort are exempted 
from tolls on embarking or disembarking from any wharf or quay, 
or in passing along any road or bridge, but not from tolls for boats 
used on a canal (^), This section is applied to the reserve forces by 
sect. 23 of the Reserve Forces Act, 1882 (w), to the territorial army 
by the Territorial and Reserve Forces Act, 1907 (sect. 28 (2) (a)), and 
to the Air Force by the Air Force Act passed annually (h), £1023 

(i) Lockwood v. Wood (1841), 6 Q. B. 31 ; 33 Digest 546, 27^, 

(k) As for the Duohy of Lancaster, see Osbuston v. James (1688), 2 Lut. 1377 ; 
33 Digest 547, 286, 

(l) Middleton (Lord) v. Lambert (1834), 1 Ad. & EL 401 ; 33 Digest 547, 29i, 

(m) Ellis V. Bridgnorth Corpn, (1863), 15 C. B. (n. s.) 52 ; 33 Digest 535, 119, 

(n) Truro Corpn, v. Reynolds (1832), 8 Bing. 275 ; 33 Digest 547, 281. 

(o) See Feamley v. Morley (1826), 5 B. & C. 25 ; 33 Digest 547, 285, 

(p) 13 Halsbury’s Statutes 69. 

(q) A,-G, for Ireland v. Londonderry Bridge Comrs., [1903] 1 I. B, 389 ; 24 

■■Digest 974, /. .. . ■ ■ ■ 

(r) 8 Haisbury’s Statutes 661, 

(4 3 & 4 Viet. 0. 88. 

(0 17 Halsbury’s Statutes 208. 

(u) Ibid., 257. 
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Appointmeiit. — The town clerk is a statutory officer, holding his 
appointment under the L.G.A., 1983 {a). He must be “ a fit person ’’ 
and he holds his office “during the pleasure of the council.'’ He 
may not be a member of the council, and he may not act as borough 
treasurer or be elective auditor. The appointment must be at such 
reasonable remuneration as the council may determine. A vacancy 
in the office of town clerk must be filled within twenty-one days after 
its occurrence. 116S2 

By sect. 115 of the L.G.A., 1988 (&), a local authority who appoint 
a town clerk have power to appoint a deputy of that officer for the 
purpose of acting in his place whenever the office is vacant or its holder 
is for any reason unable to act. Any person so appointed as deputy, 
when acting as such and subject to the terms of his appointment, is 
to have all the functions of the holder of the office. £1643 ^ _ 

Most town clerkships are full-time appointments and the holder is 
usually required to devote Ms whole time to the duties of the office. 
In a few small boroughs, howeverj, a part-time town clerk, usually a 
solicitor in private practice in the borough, is sometimes appointed. 

The appointment of a town clerk must be under seal (c;). 

Qualifications. — It is usual practice nowadays for borough councils 
to appoint qualified solicitors as their town clerks. The question 
whether town clerks (as well as clerks to urban and rural district 
councils) should necessarily have legal qualifications was discussed 
in the Report of the Departmental Committee on Recruitment, 
Qualifications, Training and Promotion of Local Government Officers (d). 
After pointing out that in the majority of cases local authorities selected 


(a) S. 106 ; 26 Halsbury’s Statutes 361, 362. 

(b) 26 Halsbury’s Statutes 867. 

(c) R, V. Stamford Corpn, (1844), 6 Q. B. 483. 

(d) Published by II.M. Stationery Office (1984) [!&*. Gd.]. 



108 


Local Government Law and Administration [¥oLXni« 

their clerks from persons so qualified, and that many authorities of 
moderate size found it necessary to combine the duties of clerk and 
legal adviser, the committee expressed' the view that, generally speaking, 
the balance of convenience pointed to the selection as clerk of a person 
with legal qualifications. 

The committee summed up its conclusions by saying; that in its 
opinion the clerk of the council must be the principal officer of a local 
authority and responsible for securing co-ordination between the several 
departments. • The success of the clerk in discharging this function 
would obviously depend on his personality and on the relations which 
he established with the other chief officers of the council. 

‘‘ The clerk is the chief administrative officer of the council. The 
council will look to him for advice on all major questions. He is 
the channel of their official correspondence, and responsible for 
the conduct of important negotiations on their behalf. The clerk 
should co-ordinate the work of the several departments, should 
keep in touch with the decisions of each of the committees, and 
should exercise a general supervision over all the work without 
interfering with heads of departments in strictly technical 
questions. 

These seem to us to be the main functions of the clerk. Where 
he is a solicitor he is ordinarily required to be responsible, in 
addition, for the legal business of the authority, with competent 
assistance in the larger offices ; but his administrative functions 
are the more important.” 

Official correspondence between the local authority and Government 
departments should be conducted on the side of the authority through 
the clerk, a clear distinction being drawn between such correspondence 
and similar correspondence between professional officers of the authority 
and of the department on professional points, whether as a preliminary 
to the framing of the policy of the council or otherwise. 

This view was somewhat amplified by Sir Arthur Robinson in the 
evidence which he gave on behalf of the M. of H. before the Royal 
Commission on Local Government (a). He thought that the clerk 
should have a surveying eye on the whole of the work of the council 
and said that there was a sphere for the professional officer which was a 
distinctly professional sphere in which the clerk as the general admini- 
strator did not interfere, but that, where a professional sphere impinged 
on the general sphere of policy of the council, then the clerk came in. 
[1663 

Sect. 284 of the P.H.A., 1936 (/), provides that where notices or 
orders or other documents under that Act require authentication 
by the local authority, the signature th^^reof by the clerk is a sufficient 
authentication (ff). 

The town clerk acts as clerk and legal adviser to the council and its 
committees in respect of its various functions, and an important and 
responsible part of his duties is to see that his council, in any scheme or 
work which it carries out, is not infringing the statutory regulations 
and limitations which have been imposed upon it. He is, moreover, 
responsible for minuting the decisions of the council and its committees 
and acts consequently as the interpreting medium of instructions which 

(e) Cmd. 3436, p, 185. (/) 29 Halsbury’s Statutes 505. 

(Jf) Cf, mqdei standing order No. 28, in the series of model standing orders issued 
from the M. of H. 
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are sometimes not definite and of the limits implied in decisions. In 
practice he is frequently the unofficial referee as between official and 
official and between committee and committee where functions may 
overlap or merge into one another. 

Bismissal or Eemoval from Office* — ^The town clerk is in a similar 
position ': as regards appointment and dismissal to that of most of the 
other officers of the council (g).' The approval of a central Government 
department is not required for his appointment or dismissal. 

Sect. 121 of the L.G.A., 1933 (h), which was a new provision included 
in the Act in order to change the law laid down in Brown v. Dagenham 
U,D»C, (i), provides that notwithstanding any provision in the L.G.A., 
1933 , or any other enactment, that a person holding any office shall 
hold the office during the pleasure of a local authority, there may be 
included in the terms on which he holds the office a provision that the 
office shall not be determined by either party without giving to the 
other party such reasonable notice as may be agreed, and that where, 
at the commencement of that Act an officer of the local authority 
held office on terms which purport to include such a provision, those 
terms should as from the commencement of the Act be deemed valid. 
[1681 

Rights and Duties.— With few exceptions, the duties of town clerk 
are not specified in the statutes. As we have seen, he must be ‘‘ a 
fit person ’’ to hold the office, and certain specific duties are imposed 
upon him. For example, he is responsible for the charge and custody 
of the charters, deeds and muniments of the borough, for the preparation 
and publication of electors’ lists, for the preparation and conduct of 
elections of councillors, the keeping of the freemen’s roll, the issuing 
of notices convening meetings, the countersigning*- of orders by the 
council for payments (except certain specified payments) out of the 
general rate fund, and for making certain returns to the M. of H. 
[1693 

He has certain statutory duties under Acts other than the L.G.A., 
1933. Under the Local Land Charges Rules, 1927 (^), he is the local 
registrar, responsible for the registration of local land charges and the 
issue of official certificates of search. By sect. 12 (2) of the Repre- 
sentation of the People Act, 1918 (Z), where a registration area is a 
parliamentary borough and is coterminous with, or wholly contained 
in, one municipal borough, the town clerk of the borough shall be the 
registration officer for the area. In that capacity he is responsible for 
the preparation of the lists and registers of parliamentary and local 
government electors. Sect. 24 (2) of the L.G.A., 1929 (m), imposes on 
town clerks of a county borough certain general powers of supervising 
the administration within the borough of the provisions of the Acts, 
relating to the registration of births, deaths and marriages. Again, 
town clerks of metropolitan boroughs are, by statute, clerks to assess- 
ment committees (n). But to many important duties which the town 
clerk in fact performs, there is no specific reference in any Act of 
Parliament. For example, the duty of acting as legal adviser to his 


(g) See title Appointment and Dismissal op Officebs. 

(h) 26 Halsbury’s Staetutes 370. 

(i) [1929] 1 K. B. 737 ; Digest (Supp.). 

(k) 15 Halsbuiy’s Statutes 671. 

(l) 7 Halsbury’s Statutes 548. 

(m) 10 Halsbury’s Statutes 901. 

(n) L.G.A., 1929, s. 18 ; 10 Halsbury’s Statutes 895. 
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council is not imposed by statute, nor is the ' responsibility for keeping 
the minutes of the council and its various committees, H703_ 

Among the duties which are customarily .performed by the town 
clerk, or under his supervision, are the transaction of ail the legal 
business of his council, the making of . all requisite applications for the 
' approval of schemes by the appropriate Government departments, and 
the conduct of cases or instruction of counsel on behalf of his council 
at air arbitrations or public inquiries in which his council , are parties 
or otherwise . interested. The town clerk advises his council with 
regard to powers which they may wish to acquire by means of Private 
Bill legislation and also with regard to petitions against proposed legis- 
lation which may affect their interests ; and, together with his par- 
liamentary agents, he takes the necessary steps as regards the pro- 
motion and opposition to any bills. He is responsible for seeing that 
land or property which is authorised to be acquired compulsorily by 
his council is duly transferred to them and undertakes all conveyancing 
work regarding the sale, letting or purchase of properties on behalf of 
his council. The litigious work with which the town clerk is concerned 
comprises the defence of actions brought against his council in the 
High Court, and the institution of proceedings therein. In many 
instances the town clerk acts as prosecuting solicitor in cases committed 
for trial at Courts of Assize and quarter sessions by the borough 
magistrates, and prepares these cases for trial at the courts to which 
they are committed. In some quarter sessions he is Clerk of the Peace. 
In their capacity as municipal traders or owners of housing estates, 
borough councils often find it necessary to have recourse to the county 
court for the recovery of moneys due to them, and this work forms 
another important part of the town clerk’s responsibilities. Again, 
the town clerk is responsible for the conduct of a great variety of police 
court cases, usually concerned with breaches of bye-laws, and offences 
under the P.H.A., 1936, the Housing Act, 1936, the Food and Drugs 
Act, 1938, the Education Act, 1921, and other statutes. 11712 

The town clerk frequently acts as legal adviser or secretary to 
joint committees on which his council are represented and as clerk to 
the trustees of local charities. 1172] 

The town clerk is generally recognised as the chief administrative 
officer of his council, and he holds a special position with respect to all 
the departmental heads of the departments of the council. These 
officers normally exercise their functions independently of the town 
clerk, but seek his advice as occasion may require. As in many of their 
duties they act upon the instruction of the council or its committees, 
such instructions are frequently transmitted through the town clerk. 
Having regard to the various functions exercised by a municipality 
through its trading and non-trading undertakings, and to the varying 
grades of technical officers who are employed by it, who work with a 
certain amount of independence under entirely separate committees, 
it is desirable that some officer should be recognised as the link between 
them all, and be given the function, power and prestige of co-ordinating 
'officer. [173] 

g; It is the practice of many councils to approve a specific list of duties 

for each of their chief officers. The variety and scope of the duties of 
the town clerk may be judged from the following list : 

1. The town clerk shall be the chief administrative and executive 
officer of the council, and shall also act as solicitor to the council. 

2. He shall be the^ council’s executive officer in communicating the 
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orders of the council and of the respective committees to the .depart- 
mental officers,^ and shall advise the establishment committee on 
questions relating to the appointment, duties,' promotion, super- 
annuation and dismissal of the members of the staff, the allotment of 
rooms amongst different departments, and other questions of the internal 
arrangements of the council’s offices and staff. 

S. He shall conduct the correspondence of the council and of, its 
committees, and shall have charge of and be responsible for all bonds, 
securities, records and documents of the council, other than those 
deposited at the public library and in the custody of the borough 
librarian and except insurance policies, the general ledger and borough 
treasurer’s cash book and books subsidiary thereto, and current 
departmental correspondence, documents and plans. 

4. He shall attend all meetings of the council and shall be responsible 
for the preparation, printing or duplicating and due transmission 
of the council’s agenda papers and minutes, and the agenda papers, 
reports and minutes of all committees. 

5. He shall be clerk to all committees of the council. 

6. He shall countersign all orders for payment made by the 
council. 

7. He shall be responsible for the preparation and publication of 
the annual report and proceedings of the council. 

8. He shall report to the general purposes committee every resolu- 
tion of the council in the nature of a standing order, and submit to the 
committee a draft standing order to give effect thereto. 

9. He shall from time to time, as they arise, report to the general 
purposes committee any new powers and duties conferred upon or 
vested in the council; and advise the committee whether they fall 
within the existing powers delegated to committees or whether additional 
or supplemental instructions are required. 

10. He shall keep a register of all deeds relating to properties belong- 
ing to or acquired by the council. 

11. He shall sign, on behalf of the council, all contracts which 
it may be necessary for the council to enter into for the acquisition of 
interests in properties which the couneil may decide to purchase. 

12. He shall prepare all bonds, contracts and agreements entered 
into by, with, or on the part of the council and shall transact or be 
responsible for transacting, all the legal business of the council, whether 
parliamentary, conveyancing, advocacy, litigious or otherwise. 

18. He shall advertise the requirements of the council, receive all 
tenders, applications, etc., forwarded to the council in response thereto, 
and make such inquiries as to the council or the committees concerned 
may order respecting persons tendering. 

14. He shall be responsible for the letting of the public assembly 
hall, the library halls and other buildings belonging to the council. 

15. He shall be registration officer for the borough and perform all 
duties appertaining thereto. 

16. He shall perform all duties connected with the election of borough 
councillors, and shall advise the returning officer at such elections, and 
at any other elections for which the mayor, borough council or town 
clerk may be responsible, 

17. He shall be the local registrar for the purpose of the registration 
of local land charges within the borough. 

18. He shall devote his whole time to the duties of Ms office^ and 
shall discharge all statutory duties now or hereafter appertaining 
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thereto, and such duties as the .council may, from time to time, by 
standing order or otherwise, require him to perform. pT43 

. PTactical Conduct of Duties. — In considering the' practical conduct of 
duties of a town clerk, reference should be made to his relationships 
with: 

Tiie Mayor . — It is obviously both desirable and necessary that the 
mayor and the town clerk should be in close contact and, in practice, 
most mayors frequently consult their town clerks with regard to 
questions of procedure and the proper handling of numerous problems: 

Chairmen of Committees . — As in the case of individual members of 
the council, the chairman of a committee has, in theory, only such power 
and authority as may be bestowed upon him by his committee or by 
the council. In practice, however, he is vested with power to act in 
cases of emergency or urgency. Before a council goes into recess, it is 
customary for it to adopt a resolution empowering the respective 
chairmen and/or vice-chairmen of all standing committees to act in 
matters of emergency which may be brought to their notice, until the 
next ordinary meeting of the council. 

Not only during such periods of recess, but in the course of day-to- 
day administration, the town clerk is frequently consulted by chairmen 
of the various committees of the council. Most chairmen have a 
technical adviser in charge of the particular department — for example, 
the borough engineer in respect of the highways or works committee, 
the M.O.H. in respect of the public health committee, etc. But the 
enthusiasm of the department may occasionally have to be curbed 
in the interests of co-ordination. In such circumstances the town 
clerk has to exercise his right and duty and to advise any committee 
or the council. 

Committees.— Tht town clerk or his representative attends all 
meetings of the council’s committees. In addition to keeping a record 
of the proceedings and advising upon points of law and practice, the 
town clerk should always bear in mind the importance of co-ordinating 
the work of the council as a whole, and of preventing, as far as possible, 
disputes between committees. In -this he is, of course, helped by the 
standing orders of ' the council and by the terms of reference to its 
various committees. 

The GowwaX— -Councils, as a rule, meet once a month and review 
the more important matters which during the prece ding four weeks 
have occupied the attention of perhaps twenty or thirty committees. 
At the council meeting, the tovm clerk may be required to advise the 
mayor on questions of procedure and on the construction of the council’s 
standing orders. At meetings of the council and on ceremonial occasions 
it is customary for the town clerk to wear a wig and gown. 

Chief ] Officers . — The relationship between the town clerk and the 
other chief officers of the council should obviously be one of close co- 
operation, frankness and mutual trust. It is impossible for a town clerk to 
carry out his duties satisfactorily without the support and collaboration 
of his colleagues. Regular conferences between the town clerk and the 
other chief officers arc of great value in securing efficient administration. 
Not only is the town clerk assured that no important scheme comes to 
his attention for presentation to the council from one department without 
having been considered by other departments concerned, but the 
committee promoting the scheme is enabled to obtain the observations 
of the other departments before reaching a decision. [175] 

Th^ Society of Town Clerks.— A professional association called tht* 
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Society of Town Clerks was founded in 1928 and now; comprises in its 
membership nearly all the town clerks in England and Wales. It ' lias 
for its object the promotion of the professional knowledge of town clerks 
and the consideration of all matters affecting the status, duties and 
responsibilities of town' clerks. For this purpose the society circulates 
literature, and holds meetings and conferences, in some cases with other 
associations and bodies, and interests itself in all matters affecting 
administration of municipal and local government {nn,) [ITGj 

London.— The town clerk of a metropolitan borough is appointed 
by virtue of sect. 76 of the London G.A., 1989 (o). 

The town clerk and borough treasurer must not be in the same 
person. The town clerk must be “ a fit person ” and he holds office 
during the pleasure of the council.’’ All town clerkships in the 
metropolitan area are full-time appointments and, whilst no special 
qualifications are required by statute, most councils require a legal 
qualification, and the town clerk is, in such cases, the legal adviser to 
the council. 

The rights and duties of a metropolitan town clerk are similar in 
most respects to those of a town clerk appointed in pursuance of the 
L.G.A., 1983 {supra^ p. 109). Most of the general statutes relating to 
local government administration apply to London, and when some 
do not so apply, either wholly or partly (^.g, the P.H.A., 1986), sub- 
stantially similar Acts are enacted with special application to London 
(«?.g. the P.H. (London) Act, 1986). 

The following duties among othei’S are placed on the town clerk by 
statute : preparation of voters’ lists and jury lists (London G.A., 1899, 
sect. 11) (oo) ; registration officer (Representation of the People Act, 
1918, sects. 12 and 16) (p) ; clerkship of the assessment committee 
(L.G.A., 1929, sect. 18 (h)) {q) ; registration of mortgages and transfers 
of mortgages of the borough council for raising money under the London 
G.A., 1989 (sect. 130) (r) ; counter-signing of the borough councirs 
orders for payment (sect. 122) {s) ; receipt of declarations of acceptance 
and notices of resignation of office (sects. 86, 87) (t ) ; signature of 
meeting (sect. 50 (3), Sched. III., Part II) (u) ; summonses to attend 
returning officer at elections of borough councillors (sect. 28) (a). 

A deputy town clerk may be appointed (London G.A., 1899, sects. 
82, 88) (5). As, to the town clerk of the City of London, see title 
City of London. E177] 

The Association of Metropolitan Town Clerks. — The Association of 
Metropolitan Town Clerks was founded in 1919, membership of this 
body being open to all town clerks in the administrative county and 
City of London. 

Its objects are similar to those of the Society of Town Clerks, though 
its activities necessarily have special reference to the metropolis, and 
since 1982 it has become the London branch of that society. 


(nn) The Hon. Secretary of the Society is R. H. Jerman, Esq., O.B.E., M.C., 
M.A., Town Clerk, Wandsworth, of the Editorial Board of this work. 

(o) 32 Halsbury’s Statutes 296. (oo) 11 Halsbury’s Statutes 1232. 

(p) 7 Halsbury’s Statutes 555, 558. (q) 10 Haisbury’s Statutes 895. 

(r) 32 Halsbury’s Statutes 319. (4 Ibid.^ 310. 

(t) Ibid., 279. (u) Ibid.. 284, 372 

(a) Ibid., 275. (h) Ibid. 
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TOWN CRIER 


Town criers are to most town dwellers relics of the past, but in the 
days when a great proportion of the laity was illiterate the public crier 
was a natioiial institution, and as the only medium of publicity must 
ha¥e been an important official His duties were most varied. His 
cries related to things lost and found, sales by auction and private 
contract, weddings, christenings and funerals, the cause of the con- 
demnation of criminals and other matters of public concern. He ivas 
the principal organ by which the mediaeval shopkeeper obtained 
publicity. In the sixteenth century, when Londoners were under a 
duty to hang lamps before their doors for street lighting, it was the crier 
who passed through the streets to remind them to look to their lights. 

Gradually the newspaper, street postei% the travelling van and 
other methods of announcing superseded the town crier. 

There are still some towns which retain the office of town crier, who 
usually combines his duties in that capacity (for which he is paid a 
nominal retaining fee) with other duties largely of a ceremonial nature. 

In Lyme Regis there is still a town crier appointed by the town 
council, whose office goes back for centuries. .The cries are paid for 
by the persons wishing the cries to be made. The crier also acts as 
mayor’s attendant and sergeant-at-mace, in which capacity he attends 
the mayor on ceremonial occasions. He is paid a nominal salary and 
provided with a uniform. 

In Marlborough the town crier is the borough beadle. His duties 
in modern days consist of serving notices and attending in uniform 
on ceremonial occasions. He is authorised to act as town crier and to 
retain the fees which h^ receives for crying. The name ‘‘ beadle ” 
signifies that he is the bidder or crier of the parish. 

The appointments in many cases are made under charter or long 
established custom. 

Although there does not appear to be any objection to a local 
authority appointing a town crier, providing him with a uniform and 
regulating his charges, as has been done Weymouth and other 
places, doubts have been expressed as to whether there is any power 
to pay him out of the rates. There are no specific statutory powers to 
appoint such an officer. Councils of counties, boroughs and districts 
respectively are empowered to appoint such officers as they think 
necessary for the efficient discharge of their functions and to pay such 
officers such reasonable remuneration as th.ey may determine (a). 
The word officer ” includes servant (b). 

It is conceived that these provisions enable a local authority to 
appoint a town crier and pay him reasonable remuneration for such 
services as he renders to the council in the discharge of their functions ; 
and there may even in modern days be towns where the best and most 
suitable form of publicity for official announcements would be that of a 
town crier. If a local authority make such an appointment, they cannot 
prevent other people acting as criers, although a town crier may by 
custom have a monopoly of certain cries, in which case he cannot 
refuse to cry anything which is included in that monopoly. [[IT'S] 

(a) P.H.A., 1875, s. 189, andL.GA., 1933, ss. 105 — 107 ; 26 Halsbury’s Statutes 
361—362. 

(b) L.G.A., 1933, s. 305 ; 26 Halsbury’s Statutes 467. 
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Early Legislation. — Town planning first became a subject of legisla- 
tion as part of the Housing, Town Planning, etc., Act, 1900 ; and in 
essential respects the strueture of all subsequent town planning Acts 
has conformed to the provisions of that Act, Before 1925, when a 
consolidating Town Planning Act was passed, town planning continued 
to be merged in liousing legislation, and this fact influenced the scope 
of provisions, in respect of their leaning towards improvement of new 
housing developments in towns and in garden cities. 

The earlier Acts were limited in their applica,tion to land “ in course 
of development or likely to be used for liuiiding purposes,’’ and had 
limits in other respects, in contrast to the present amplified legislation. 
Some added powers were given in the Housing, Town Planning, etc., 
Act, 1919. These ineliided the power to ‘‘permit ” building development 
while a plaaniug scheme was being prepared, which was the origin of 
interim development.” Provisions were made also in other Housing 
Acts of 1919 and 1921 for assisting associations to acquire and develop 
garden cities or garden suburbs and for the Public VVorks Loan Com- 
missioners to advance money for such developments. 

As explained later, “ interim development ” procedure has gradually 
become of great iinportanee in connection with the practical application 
of town planning — while the provisions to help garden cities have 
remained practically unused. 
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given wider scope than in the early Acts, to. give protection to places of 
special architectural, historic or artistic interest. 

The effect of the Town Planning Act, 1925, was not only to con- 
; solidate town planning provisions in one Act, but to inaugurate the 
independence of town planning from housing legislation. 

The L.G.A., 1929, contained important provisions affecting admini- 
strative control. The responsible authorities for town planning before 
1929 were borough, urban and rural district councils, or joint bodies 
formed by these councils, except in London, where the authority was 
the county council The 1929 Act provided for county councils being 
constituent members of joint planning bodies, with certain powers to 
enforce combined action for planning purposes. 

The foregoing in brief summary indicates the character of town 
planning legislation before 1932 in three directions : firstly, in close 
liaison with housing ; secondly, in beginning to secure protection of 
amenities of architeetural and historical interest; and thirdly, in 
enlarging geographical scope to county or regional areas. 

It is noteworthy that none of the enlarged powers in town planning 
Acts i*elated to roads. Whereas in practice it is impossible to 
separate roads from town planning, the fact that the administration 
of town planning has been under the M. of H., and the administration 
of highways and roads under the M. of T., has resulted in an artificial 
separation of legislative powers relating to these two phases of one 
subject. This duality of legislation and administration cannot be 
justified on any sound principle. Probably the most urgent need of 
improvement of town planning legislation is to consolidate town planning 
and road planning, including control of ribbon development. 

The Act o! 1932. — The Town and Country Planning Act, 1932 (a), 
based on a Bill prepared in 1930, and put forward by two separate 
governments in 1931 and 1932, could not be expected to be a completely 
satisfactory piece of legislation. The bill sufered much in committee 
of the House of Commons, and the difficulties of its application, largely 
arising from amendments there made, offset much of the value of its 
wider range of powers. It achieved both simplicity and practical value 
by bringing “ any land,’* whether there are or are not buildings thereon, 
within the scope of planning schemes (5). The fact that the M. of H. 
can disapprove the inclusion of land that is already built upon, or is not 
likely to be developed, does not seem to limit the scope, as is indicated 
by the inclusion of the whole of London in a scheme. Its emphasis on 
the preservation and protection of amenities constituted its chief 
enlargement of scope in the field of control [ISO], 

The local authorities under the Act, joint committees and com- 
bination of authorities (c), and the procedure in connection with the 
preparation and adoption of, and the contents and effect of (d), schemes 
are dealt with in special articles (^). [ISlj 

Under sect. 6 the first step by the authority (e) is to pass a resolution 
to prepare a scheme. Where a joint committee prepare a scheme it 
may be known as a regional scheme and supplementary schemes may be 
prepared for areas comprised in regional schemes. (There is no defini- 
ti n of regional ” schemes in sect. 53) (/). [1823 

Interim Development —Emphasis needs to be given to the fact that 
as soon as a resolution is passed by the authority and approved by the 

( a ) 25 Baisbury’s Statutes 470. ( b ) S, 1 ; 25 Halsbuiy’s Statutes 472. 

{€) Ss. 2, 3, 4, 5 ; ibid., 472~~475. (d) Ss. G— 13 ; ibid., 475 — i86. 

(e) See titles Town Fianning Authorities and Town Planning Schemes. 

(/) 25 Halsbury’s Statutes 520 ; see title Hegional Planning. 
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M. of H., the control of ‘‘ interim deveiopment ’’ comes into opera- 
tion (g). As interim development means development between the 
date on which the resolution takes effect and the date of coming into 
operation of the scheme, the result is to give the planning authority 
control for very lengthy periods. For example, some schemes which were 
begun under the 1909 and later Acts, and were uncompletedon the passage 
of the 1932 Act, are still uncompleted and may remain so for some years, 
while interim development control is being exercised by the authority. 
Furthermore, some authorities have openly claimed that they prefer 
to suspend the completion of their schemes as long as possible because 
they are content with the operation of interim development control. 

To defer action in applying some powers of the Act, while maintaining 
the continuous application of other powers, is questionable procedure, 
which might in its aggregate effects go far to defeat the objects of the 
Statute. In any event the application of interim development control 
without continuity in bringing the scheme to completion is inconsistent 
with the principles of town planning, because it means negative control 
without a positive planning foundation for development. Moreover, 
it has the unfortunate result of producing uncertainty to owuiers of 
property in connection with a matter in which co-operation is expected, 
remembering that the highest possible degree of certainty is essential 
as a basis for co-operation. [183] 

The advantages to the authority of the powers to control interim 
development are very great, but they can only be so in a real and per- 
manent sense, if the control is exercised as a subordinate part of the 
machinery in preparing planning schemes (h). 

The principles underlying interim development procedure are that 
the authority has some positive ideas for deveiopment, that the owner 
may develop in harmony with these ideas and at no risk, but that where 
he develops without consent he risks having his building pulled down 
without compensation, if it is proved that it contravenes the scheme. 

One unfortunate disadvantage is that this procedure, for reasons 
that must be obvious, encourages temporary erections that may be more 
injurious than permanent structures of the kind that would not wholly 
comply with the scheme. On all grounds it is of great importance that the 
control of interim deveiopment should be carried out in co-operation with 
owners (^), and that undue delays in completing schemes should be avoided. 
The importance of this phase of town planning is indicated by tlie 
facts that in February, 1939 , 25 , 200,000 acres in England and Wales 
were subject to interim development control and only about 340,000 
acres were comprised in operative schemes. The authorities preparing 
schemes included 141 joint committees. [1843 

Planning authorities should recognise the Act as primarily a measure 
to promote constructive planning in accordance with the list of matters 
to be dealt with set forth in the Second Schedule and in the model 
clauses issued by the M. of H. (/c), A matter of particular importance 
which has been a prominent feature in all Acts is the control of the 
space about buildings, known as density zoning, involving the 
regulation of their size, height, design and external appearance. Re- 
strictions on user (“ character zoning ”) have existed in a limited sense 
since the P.H.A., 1875, placed restrictions on offensive trades (i). 


(g) S. 10 ; 25 Halsbury’s Statutes 482. See also 103 J. P. Jo. 98. 

(h) See also 103 J. P. Jo. 512. 

(i) See title Town Planning Agreements with Owners. 

( k ) See title Town Planning Schemes. 

( l ) See title Offensive Trades, 
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The provisions for acquisition of land have a bearing on all 
constructive proposals ;(w)., [ISSj 

", EespoMMlity ol Local Authorities.— As has been indicated, the- 
initiative in preparing schemes under the Acts rests with local authorities. 
After the resoiiition stage the -authority proceeds to prepare a draft 
scheme and, subsequently, the scheme for submission to the M. of H*. In 
all stages it has the benefit of the guidance afforded by the model clauses 
-of the M,. -of H. Revised editions of model clauses are issued at intervals. 
The success in preparing the draft scheme will depend largely on the ability 
of the authority to collaborate with owners and meet reasonable objections. 

■ The aiitliorities -are primarily responsible for delays invo.Ived in 
carrying through the stages -up- .to-- the -submission of the scheme to the 
M. -of : H. There are prescribed periods for completing each, stage, 
but these are: not rigidly enforced and long delays occur- in practice, 
in -some instances, as already indicated, owing to the contentment of 
authorities -with interim development control It is calculated that a 
reasonable time to carry through a scheme to completion is four or five- 
years,. but this period .is being exceeded in .many cases. . ' The delays are 
becoming a cause of - strong' criticism :and menace to the smooth 
working of the Act.: During periods; of war it is inevitable, that serious 
delays will occur, but at -other periods delays which result in holding up 
schemes beyond four ' or - five-', years are, as ^ a rule, unnecessary , and 
productive of much loss -and -conflict with owners of property. CiBfl] 

Responsibility passes from- the authority to the M. of H. when , the 
scheme is submitted for the Minister’s approval In order that the 
scheme may be carried through, this final stage with the least friction 
and delay, it is important, that the- offleiais of the authority consult the 
appropriate officials of the -'Ministry in all preparatory stages regarding 
modification of the model clauses, details of procedure and questions of 
principle involved in connection with proposals. £187] 

It is now necessary for a scheme to receive the consent of Parliament 
before it becomes operative. -■ -One of the omissions made in the Act 
of 1932 consisted of .the -words as if it ,. were, enacted in.this Act,” 
which terminated the controversy as to. the .precise meaning of this, 
phrase and removed ambiguity as to the.power. of Parliament , .to modify 
schemes. While the 'present Act provides for. making. a scheme a valid, 
instrument, it also provides .for' the application of checks by Parliament 
and the courts. £l8S] 

Private Ownership and Compensation.— It is desirable f hat the plan- 
ning authority should ,endeavour to secure agreement with private 
owners, so as to achieve, firstly,- the highest degree, of collaboration in 
making a scheme constructive in .form, and :detaiis ; secondly, -to - 
avoid ■ unreasonable injury to - property ; - and, ' thirdly, to facilite^ 
completion in the final stages. 

In a sense, the provisions in a planning- scheme- are comparable to 
ordinary building bye-laws that have been imposed on -owners since 
1875.^ But planning regulations cannot possess the qualities of 
certainty and uniformity of application which are essential in the bye-law 
system, and therefore cannot be applied without injurious affection to 
the interests of property owners. 

Therefore, in all planning Acts provisions have been included 
for payment of compensation for injurious affection. But, beginning 
with the Act of 1909, Parliament adopte d the qualifying principles, 

(m) See titles Acquisition of Land ; Betterment ; Compensation foe Town 
Planning Compensation on- Acq.uisition -of Ij'Ani) -,; Compulsory -Pur-ckase of - 
Land. 
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(1) that compensation would not be payable in certain classes of cases, 
e,g, in prescribing the spaces about buildings for certain purposes ; 
and (2) that where property could be shown to have increased in value 
the authority could claim betterment from the owner. The provisions 
for these qualifications have added to the complications of the Act. 
It is inevitable that this is so and that the provisions in^ the Act of 1932 
covering questions of compensation and betterment are involved and 
elaborate (n). [1393 

The M. of H. is presumed to have power to exclude compensation in 
respect of eleven matters that are specified (o). His power is, however, 
qualified by the fact that compensation can only be excluded by a 
provision of the scheme, and as the scheme must be laid before Parlia- 
ment for approval the final responsibility to decide whether the case 
for exclusion is reasonable rests' with Parliament. Nevertheless the 
model clauses of the M. of H. prepared for the guidance of planning 
authorities, are drafted on the assumption that the right to compensation 
is excluded as provided in the Act, subject to the Minister’s being satisfied 
that exclusion is reasonable. 

In practice the recovery of betterment presents such difficulties 
that the value of the provisions for making claims seems to be limited 
to cases where such claims can be used with propriety to offset claims 
for compensation. [190] 

Rural Zoning, — Experience in the working of the Act of 1932, 
dealing as it does with country as well as town planning, has revealed 
certain difficulties in applying the system of restriction of buildings 
per acre which has come to be designated as ‘‘ density zoning.” There- 
fore, the M. of H. has adopted a system of rural zoning on the recom- 
mendation of the Advisory Committee on Town and Country Planning. 
The method proposed and embodied in a new model clause is to zone 
certain areas that are not likely to be used for ordinary building pur- 
poses, for the erection of country houses in large plots or for agricultural 
estates. The principle is to provide for so many acres per house, 
instead of so many houses per acre. It is not clear whether this 
principle can be applied without the authority’s having to face heavy 
claims for compensation. Whatever powers of control over private 
property are effected by the Act, it is not likely to be regarded as 
reasonable to confiscate private values even when these are limited to 
potential building values. Where, however, an authority agrees with 
an owner to have his estate permanently zoned as “ rural,” the arrange- 
ment may prove beneficial in both the public and the private interest. 

In connection with the foregoing, and with many matters affecting 
private interests and the assessment of compensation or of betterment, 
great difficulties are certain to arise when schemes become operative 
to any great extent. This is a primary reason why it is highly important 
to secure as many of the benefits of town planning as is practicable, 
by means of agreements with owners. The Act makes special provision 
for agreements (p) to be entered into to restrict the planning, develop- 
ment or use of land, and to preserve private open spaces. 

As already stated, no advantage has been taken of the provision 

(n) Ss. 18—24; 25 Halsbury’s Statutes 492— 501. See titles Betterment; 
Compensation FOR Town Planning.' 

(o) S. 19 ; 25 Halsbury’s Statutes 492. 

(p) S. 34; Ibid., 506. See title Town Planning Agreements. See also 
Air Navigation Act, 1920, s. 5 ; 19 Halsbury’s Statutes 196 ; title Aerodromes, 
and Restriction of Ribbon Development Act, 1935, s. 13 ; 28 Halsbury’s Statutes 
91. 
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of the Act designed to facilitate the acquisition of land for garden 
cities (g) and the raising of public funds for the purpose. The reasons 
for this inaction seem to be quite independent of the merits or demerits 
of the facilities offered in the Act for promoting such enterprises. p9l3 

Statutory undertakers have special protection (r) from the applica- 
tion of provisions in a scheme in respect of land which is held or used by 
them for purposes of their undertaking. If, however, they are un- 
reasonable in withholding consent to the application of any particular 
provision, an appeal may be made to the Minister. [192] 

There are two questions of zoning, not already referred to, and one 
question relating to private open spaces, to which special attention 
should be given in negotiations with owners. These are : 

TenvpOTary Restriction tender General Development Order.— This 
restriction should be imposed for the purposes set forth in the Act 
and after careful study of conditions. It should not be used as an 
instrument to prevent developments except where this prevention is 
essential to serve the objects set forth in sect. 16 (2) of the Act ( 5 ). [198 J 

Permanent Restriction or Prohibition of Building Development — As a 
rule this drastic restriction should not be imposed without agreement 
with the majority of owners concerned in any area proposed to be 
restricted. Cmi 

Private Open Spaces,— The reservation of private open spaces can 
be made by agreement under sect. 34 of the Act (ss) : see p. 124, post as 
to scheduling of an agreement to the scheme, if it is intended to continue 
after the scheme comes into operation. They should be for as long a 
period as the owner will agree to, and not less than ten years. Unless 
such private spaces are permanent the M. of H. will require that the 
areas included in them shall be zoned for the same uses and densities as 
adjoining land, such zoning to take e&ct when the area ceases to be a 
private open space. As a rule, private open spaces should not be 
reserved in any other way than by agreement unless the local authority 
contemplates that compensation will be paid. It is better to purchase 
where it is important to keep the space open and agreement is not 
obtained. [1953 

Beads, Streets and Restriction of Ribbon Development.— Questions 
relating to the planning of roads, the control of access to highways, 
and the restriction of development on frontages of highways are dealt 
with in overlapping provisions in- the Town and Country Planning Act, 
1982, and the Restriction of Ribbon Development Act, 1985 (t). Their 
dual administration by Government departments is paralleled by 
overlapping administration of planning and highway committees. 
Whether to use a planning scheme to reserve widths of new roads or 
widen existing roads, or to apply standard widths under the Restriction 
of Ribbon Development Act will depend on local circumstances and 
perhaps on special requirements of the Ministries of Health and Trans- 
port. Similarly, special circumstances may dictate whether the access 
to highways will be controlled by a scheme or by the Restriction of 
Ribbon Development Act. The position is too confused to permit of 
any rule for general adoption. [1963 

Matters of detail connecte d with distinctions between Part I, and 

(q) S. 85 ; 25 Halsbiiry’s Statutes 506. See title Gakden Cities. 

(r) S.41; iWd, 511. , 

(s) 25 Halsbury's Statutes 489. See title Town Planning Schemes — General 
Development Order.’’ 

(ss) See note (p) p. 119, ante, 

(i) 28 Halsbury’s Statutes 70 et seq, and 275 et seq. See title Ribbon Develop- 
ment, Resteiction op. 
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Part II. reservations for roads and streets ; building lines ; ■ diversion 
of highways ; prevention of obstructions at corners, etc.^ are referred to 
under their appropriate titles. 

It is important for authorities to utilise, where properly applicable, 
the powers under the P.H.A., 1925, with regard to the declaration of 
existing highways as new streets (t^). [197] . 

Public Advertising and Petroleum Filling Stations (a).~~-The control 
of public advertising and petroleum filling stations are other matters 
regarding which there are dual powers. The model clauses of the M. 
of H. provide (clause 75) that the operation of any bye-laws that are 
similar to, or inconsistent with, the provisions of the scheme is suspended. 
Although subject to some qualification (5), this requirement means that 
the authority has to make a choice of alternatives. Each authority will 
have to judge for itself the question of whether it is best to control 
advertisements under a scheme or by means of bye-laws under other 
Acts (c). The advantages of proceeding under a scheme are greatest in 
urban areas, but in some urban areas bye-laws have proved com- 
paratively effective (d), [198] 

111 regard to petroleum filling stations, it is desirable to adopt 
bye-laws for certain purposes and deal with other purposes in the scheme, 
in order to obtain adequate control over the appearance of stations. 
In a scheme that has been approved by the M. of H. for the borough of 
Romney and the rural district of Romney Marsh, the most effective 
procedure has been adopted. Clause 45 of the scheme dealing with the 
external appearance of buildings exempts petroleum filling stations 
from control over appearance and this makes it practicable to provide 
in clause 74 that the bye-laws in force under the Petroleum (Consolida- 
tion) Act, 1928 (e), are exempt from suspension. The effect is to secure 
control of appearance and advertising by means of bye-laws under the 
1928 Act without impairing powers under the planning scheme to deal 
with other matters. 

Temporary Structures and Moveable Dwellings. — Tents, vans, sheds, 
and similar structures used for human habitation (not others) may be 
controlled under sect. 268 of the P.H.A., 1936 (/), re-enacting earlier 
legislation. Moveable dwellings may be regulated under sect. 269 of the 
same Act (g). The purpose of these sections is not that of the Town and 
Country Planning Act, 1932, but the use of land for camping purposes 
is subject to some control by planning authorities in connection with 
their zoning proposals — a further example of overlapping legislation. 
Temporary structures, irrespective of their being used for human habi- 
tation, may present a problem, and may even be so numerous, and so 
objectionable in type, as to be an obstacle to the realisation of the objects of. 
the Town and Country Planning Act. This is partly due to the long period 
which frequently elapses before a scheme becomes operative (h). [200] 

■ (w) S. 30 ; 13 Halsbury’s Statutes 1126. 

(flj) See titles Advertisements ; Town Planning Schemes. 

(b) See note of M. of H. on p. 42 of Model Clauses (1939 ed.), re Petroleum 
Filling .Stations. „ 

(c) Advertisements Regulation Act, 1907, and Advertisements Regulation Act, 
1925 ; 13 Halsbury’s Statutes 908, 1113. 

(d) See Twickenham Corpn, v. Solosigns, Lid,, [1939] 3 All E. R. 246 ; Digest 
(Supp.), 

(e) 13 Halsbury’s Statutes 1170. ' : 

(/) 29 Halsbury’s Statutes 492. See notes thereon in Lumley’s P.H. (11th ed.), 
pp. 532 et seq, 

(g) 29 Haisbury’s Statutes 494. This is a new provision, on which also 
Lumiey’s notes should be consulted (11th ed.), pp. 537 ei seq. 

(h) Cf, -p, 117, ante. 
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^ and Town Hanning Council.-— This Council was 

founded as the National Housing Reform Council in 1900 with the object 
of securing by all possible means the abolition of unhealthy housing 
eonditious and the efficient planning of town and country. Since that 
date the Council has increasingly urged the Government and the local 
authorities to adopt a definite and continuous policy to this end. 
Numerous regional and national conferences and meetings have been 
held each year and quantities of literature circulated, while the CounciFs 
representatives have been active in Parliament and the Press. 

Since the passage into law of the Town and Country Planning Act 
of 1932, planning administoators have generally held the view that 
local authorities have now very adequate statutory powers for the 
control of any development in their areas. The CounciFs campaign has 
therefore been mainly directed towards stimulating the authorities to 
use these powers wisely and vigorously. In recent years the total area 
in England and Wales under planning control has greatly increased 
and is now in the neighbourhood of 27 million acres. 

The outbreak of war has unfortunately retarded both housing and 
planning progress throughout the country. There is little doubt, 
liowever, that both these problems will require to be attacked with new 
determination as soon as hostilities cease. 

Conclusion.— Notwithstanding the difficulties involved in preparing 
town planning schemes within a reasonable period of time and the possible 
ineltectiveness of much of the control that is being attempted in schemes, 
it may be claimed that, with the one exception of land and buildings used 
for agricultural purposes, there is no limit to what may legally be done by 
means of a sclieme to control the development of land or buildings. This 
statement, however, is only true if the authority responsible for the 
scheme is preparedto pay compensation, whenever due, in accordance with 
the requirements of the Act, On the other hand, schemes can be prepared 
in sucli a way as to avoid matters giving rise to claims for compensation. 
For example, much can begone by skilful planning and co-operation to 
limit densities and uses of buildings, to control uses of land, to preserve and 
|)roteet buildings of historic interest, and to secure good sanitary condi- 
tions and convxaiience, without having to face liabilities for compensation. 

Finally, although town planning legislation has been on the statute 
book for thirt)' years, it still lacks effectiveness in preventing undesirable 
forms of de\''elopment and may still be said to be experimental. It 
s(‘(ans as if effective planning will not be realised until : (1) there is 
ftirther co-ordination of the law on the subject ; (2) there is apprecia- 
tion of the weakness of the present policy of excessive reliance on interim 
de\'eIo]>ment control ; and (3) a scheme of national planning is formu- 
lated as a basis for regional and local planning. Some students of the 
subject would add : until the judicial function and the guiding and 
administrative functions now united in the Minister of Health are severed 
by the transfer of one function or the other to some different body or 
tribunal. This is, however, a controversial matter, allied to the general 
question of the exercise (e,g. under the P.H.A. and the Housing Acts) 
of these functions by Ministers of the Crown (i). 

In one respect town planning is exceptionally well served. The 
'SI. of IL assists planning authorities at every stage in preparing and 
(‘arrving out schemes, and eveiy local authority has access to the officials 
of the M. of I~L for guidance in all matters of administration. C 2013 

London. — The legal provisions relating to this title apply to London 
equally as elsewhere. [202] 

{/) See 102 J. 1*. Jo. 788 for full discussion, in connection with the Report of the 
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Introduction* — Sect 34 of the Town and Country Planning Act, 
1932 (a). Power of Authorities and Owners to Enter into Agreements 
Restricting the Use of Land. — The section provides as- follows : “ (1) 
Where any person is willing to agree with any such authority as is 
mentioned in sub-sect. (2) of this section that his land, or any part 
thereof, shall, so far as his interest in the land enables him to bind it, 
be made subject, either permanently or for a specified period, to 
conditions restricting the planning, development or use thereof in any 
manner in which those matters might be dealt with by or under a 
scheme (&), the authority may, if they think fit, enter into an agreement 
with him to that effect, and shall have power to enforce the agreement 
against persons deriving title under him in the like manner and to the 
like extent as if the authority were possessed of, or interested in, 
adjacent land (c), and as if the agreement had been entered into for the 
benefit of that adjacent land. [203] 

(2) Agreements may be entered into under this section by a local 
authority (d), a county council or a responsible authority (e), not being 
a local authority or a county council.^’ £2043 


(a) 25 Halsbury’s Statutes 506. 

(b) Briefly, all matters that may be dealt with under a scheme arc suitable 
subjects for inclusion in an agreement under s. 34. See, generally, s. 1 of the Act ; 
25 Halsbury’s Statutes 472, and, for particular matters, ss. 11, 12, 46, 47 ; ibid,^ 
484, 485, 512, 513, and the “ matters to be dealt with by schemes,” which are set 
out in Sched. II. ; 25 Halsbury’s Statutes 528. In relation to s. 1, see also the 
amendment made by s. 70, Civil Defence Act, 1939 ; 32 Halsbury’s Statutes 878. 

(c) That is, the authority may enforce the agreement as a restrictive covenant 
running with the land: see Law of Property Act, 1925, s. 141 ; 15 Halsbury’s 
Statutes 321. 

(d) Subject to the provisions of Town and Country Planning Act, 1032, s, 2 ; 
25 Halsbury’s Statutes 472, local authorities for the purpose of this Act are, as 
respects the City of London, the Common Council, as respects the County of London, 
the L.C.C., and elsewhere, the councils of county boroughs and county districts. 

(e) The authority the scheme may specify, that is, the local authority within 
whose district any land to which the scheme applies or any neighbouring land is 
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Sect S4 of the Act of 1932 (/) is in sense outside the nmbit of 
town and country planning, having been- inserted in that Act in default 
of any other con vehient vehicle for legislation. The power - was 
designeciiargely in order to get- over the difficulty that certain covenants 
restricting the use of ■ land did not, or might not, run with* the land, 
and - therefore did not affect its value for' purposes- of death duties. 
It was thought that land, owners would, if this difficulty was removed,, 
be more likely - to enter into covenants restricting the , use of land. 
Agreements under the section also enable the local authority which 
enters into them to obtain some control, additional to that given by the 
“ interim development ” machinery, before a scheme comes into opera- 
tion, and occasionally to make some special bargain which would be 
inappropriate for inclusion in the scheme itself— -although reference to 
the section will show that it does not support agreement for anything 
which could not be secured in or under a scheme. It will be seen that 
the agreements which the section validates can be made with authorities 
who do not ultimately become the responsible authorities for town and 
country planning, and it will be realised that it is not those agreements 
alone, which are made under the section, which are of importance in 
planning. While it is only by agreement that private open spaces, 
agricultural reservations and other large tracts of land may be reserved 
without. involving the responsible authority in a claim for compensation, 
agreements for such purposes may be, and commonly are, made as part 
of the general bargaining process which precedes the approval of a 
scheme, and could equally have been made if sect. 34 had not been 
passed. It is to be borne in mind that when the Minister approves a 
resolution to prepare a scheme, he has in giving that approval considered 
the relative merits of a separate agreement for the land ; of an owner’s 
scheme ,* and of planning by means of a scheme made by the local 
authority. It will be appreciated therefore that, when once approval 
has been given, formal agreements under sect. 34 should be out of place, 
except so far as they may deal with the position while a planning scheme 
is being made. 

The importance of sect. 34, in relation to planning, can therefore be 
overrated. [205] 

Agreements in Advance of the Scheme. — Agreements may be made 

before the scheme has come into operation ; though not (obviously) 
with the ‘‘ responsible authority ” as such. If made in perpetuity, or 
for a term extending beyond the coming into operation of the scheme, 
they can, unless abrogated by it, operate side by side with the scheme 
(the land to which they relate being in this case left blank on the 
planning map), while in some few cases an agreement made in advance 
of the scheme has been scheduled to the scheme. 

The relevant model clause for use in schemes (g) distinguislies 


situate, or a county council or a joint executive body specially constituted by the 
scheme. Two or more authorities may be specified for different purposes, or different 
parts of the scheme, see Town and Country Planning Act, 1932, s. 11 (2) : 25 
Halsbury’s Statutes 484. 

(/) 25 Plalsbury’s Statutes 500. 

(g) M. of H., Town and Country Planning Model Clauses for use in the Pre- 
paration of Schemes, June, 1939. Part VIII., Miscellaneous, p. 93. 

64 (1) The council may enter into agreements consistent with the provisions 
of this scheme in relation to any matters with which a scheme may deal. 

(2) The several agreements of which particulars are set out in the Fifth Schedule 
to this scheme, shall, except in so far as they are made under powers conferred by 
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between agreements ' made under the scheme and agreements made 
under sect. 84. The view of the Minister of Health has been, impressed 
upon planning authorities, as being that the scheme itself should contain 
the operative provisions. These should, certainly, be determined as far 
as possible by agreement, but should not be incorporated in an agree-. 
Blent as a document separate from the scheme. [2063' 

The Town , and Country Planning Act is silent as to death duties. 
For; the purpose of death duties, however,' the value' of land passing, 
upon the death of a deceased person bn which duty is chargeable is the 
price which the land would fetch if sold in the open market at the time 
of the death of the deceased. Where land so passing upon a death is 
the subject of restrictions imposed by a town planning scheme which 
has received final approval and become effective, and ownership of the 
land does not carry with it the right to receive compensation in respect 
of injurious affection by reasons of such restrictions, the value of the 
land for purposes of death duties would, being based on the market 
value at the time of the death, necessarily be determined having regard 
to such restrictions. 

It appears, therefore, that where an agreement under sect. 84 has 
been made with the planning authority, the same principles would 
apply. 

Such an agreement should be in perpetuity, otherwise it may be 
claimed that the land possesses a deferred building value. |[2073 

Expenses of Agreements. — ^The Acts are silent on this subject. It 
appears to have been assumed that the advantages of entering into 
agreements would be so obvious to landowners thaf they would readily 
incur the expense of obtaining expert advice. ‘Tn practice this has 
been found not to be so. In the case of large estates, particularly 
bordering on popular centres, heavy expense may be incurred by land- 
owners. The planning authority may be willing to supply draft agree- 
ments and plans ; the checking of areas and boundaries, correspondence 
with owners, and negotiations with mortgagees and other interested 
parties must, however, involve expense. There seems to be no reason 
why the planning authority should not, particularly in important cases, 
include in any agreement an undertaking to make some contribution 
towards expenses incurred by owners. [2083 

Preparation of Rough Draft Scheme,— It is usual in the first instance 
to prepare a rough draft scheme covering the whole of the planning 
area to a scale of 6 inches to the mile, showing land it is proposed to 
reserve for public open spaces, private open spaces, agricultural reserva- 
tions, etc., according to the particular area of the scheme. Floodiands 
on which building is permanently restricted and areas ready for imme- 
diate residential development and those to be placed under sects. 15 and 
16 awaiting release under a general development order (h) should be 


s. 34 of the Act, be deemed to have been made by the council under the powers 
conferred on them by this clause, and .a provision contained in any of the said 
agreements shall prevail, notwithstanding that it is inconsistent with the provisions 
.of this scheme. 

Thus an owner is protected by his agreement. 

(h) Town and Country Planning Act, 1932, s. 15 (1). The responsible authority 
may by an order (in this Act referred to as a “ general development order permit 
building operations to proceed, subject to such conditions as may be specified in 
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sliowi], Hiable development around existing villages, as well as 

general business and industrial areas, should be ineorporated and 
iiivestigatiiai. made as to mineral wealth, existing and proposed water 
supplies, gas, electricity and other services. Proposed new roads should 
be in conjunction with local surveyors and reservations for any 

special sites aerodromes) made. In fact, the town planning officer 
should liave clearly in his mind what he considers to be the ideal scheme 
for tlic district. An ownership map as complete as possible is essential 
at this juncture. £210] 

Individual Estates. — From the rough draft and the ownership maps, 
6-mch scale maps of individual estates may be made and negotiations 
with owners opened. 

This is probably the most difficult part of the whole procedure 
and great tact and skilful handling is required. The landowner and his 
advisers may naturally feel that his rights as owner are being interfered 
with, and the diffieulty is to convince him that it is to his advantage to 
enter into an agreement with the planning authority. His argument 
that lie is the owner of the land and that there is no reason why the 
authority should interfere is to be respected. The advantages of coming 
to an agreement should therefore be stressed. It may be pointed out 
that failing an agreement the authority would have to zone the land as 
they think fit, and the landowner would then have to object at the 
appropriate time which would mean a period of trouble and expense, 
and be by no means so satisfactory as reaching an agreement in the early 
stages. Effect can by agreement be given within limits to the land- 
owner’s own ideas as to the future reservation or development of his 
estate, and the scheme will thus not represent merely the views of the 
town planning authority. 

Experience again proves that ’when such an approach has been made 
it is nearly always possible to come to agreement over details of the 
necessary maps. The draft clauses of an agreement sometimes prove 
difficult since solicitors and landagents acting on behalf of owners have 
Mirying views as to ground 'wffiich should be covered. A closer study of 
the pro^’ision and objects of the Act by solicitors and landagents acting 
on behalf ol‘ landowners would greatly facilitate negotiations, and so 
lead to agreed schemes, CSll] 


the order, on any land as respects which the provisions of a scheme prohibit or 
restrict building operations pending the coming into operation of a general develop- 
ment order. 

A general development order may be made with respect to the whole, or some 
pari only, of the land which is subject to the prohibitions or restrictions, and orders 
may be made from time to time so long as any part of that land remains so subject. 
A general de\'elopment order shall require the approval of the Minister, and the 
Minist(a- may aj»prove any such order (with or without modification). 

The section then states that the release of such land shall be considered every 
tlu’ee years; and that one general development order niay be revoked or varied 
by a subsequent general development order. 

Town and Country Planning Act, 1932, s. 16 (1). Where the provisions of a 
s{‘hcmc prohibit or restrict building operations on any land pending the coming into 
(Operation of a general development order, a person, who before such an order comes 
into operation with respect to that land, desire to commence thereon any building 
opeiaiions which would contravene any such tem}>orary prohibition or restriction 
in accordance with such directions, if any, as may be coxitained in the scheme, 
apply to the responsible authority for their consent to the carrying out of the 
operations specified in the application. 

The section theq gives the conditions under which the responsible authority 
may refuse permission. . , 
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SpecinieE Agreements 

An Agreement (i) made the day of , 19 , 

BETWEEN THE^ COUNCIL of ' (A':) (who wiTh tJieir 

successors are in this agreement called “ the Council) ‘‘ and 
of in this agreement called “the owner’’ which expression 

shall for the purposes of this agreement be deemed to in elude the 
owner’s successors administrators and assigns the estate owners for the 
time being of the property the subject of this agreement of the other 
part; 

Whereas the Council have in pursuance of sect. 6 of the Town and 
Country Planning Act, 1982 {1) (hereinafter called “ the Act ”), passed 
a resolution to prepare a planning scheme (hereinafter called “ the 
Scheme ” which expression shall be deemed to include the Scheme in 
such form and with such amendments alterations and additions thereto 
as may be finally approved by the Minister of Health) for an area which 
includes the property described in the First Schedule to this agreement 
and the said resolution has been approved by the Minister of Health ; 

And Whereas it is contemplated that the Council will be the Re- 
sponsible Authority (in) for the purposes of the Scheme for the district 
within which the said property is situate ; And Whereas by sect 84 of 
the Act (w) it is provided that where any person is willing to agree witli 
any such authority as is luentioned in sub-sect. (2) of that section that his 
land or any part thereof shall so far as his interest in the land enables him 
to bind it be made subject either permanently or for a specified period to 
conditions restricting the planning development or use in any manner in 
which those matters might be dealt with by or under a scheme (o) the 
authority may if they think fit enter into an agreement with him to that 
effect and shall have power to enforce the agreement against persons 
deriving title under him in the like manner and to the like extent as if 
the authority were possessed of or interested in adjacent land and as if the 
agreement had been entered into for the benefit of that adjacent land (o) ; 

And Whereas the Council are an authority within the meaning of 
the said sect. 34 and subject to its being provided in the Scheme that 
they shall be the Responsible Authority (m) thereunder have agreed 
with the owner as is hereinafter provided ; 


(i) The limitationts in clause 2 of the testatum should be noticed. It is some- 
times sought to frame an agreement which will be effective even after the scheme 
becomes operative. The scheme will, however, necessarily prevail (in the event of 
inconsistency) except to the extent that an agreement is expressly saved, and an 
agreement made by the scheme making authority will not bind the responsible 
authority (see (w), infra) if the two are not the same. See ante, pp. 123 — 125, as to 
the distinction between agreements which depend on s. 84 ; agreements which pre- 
cede and pave the way for a scheme and are then spent ; and agreements w'hich take 
effect by virtue of the scheme. 

(k) Insert the Town (or County or District) Council of , as the <^ase 

may.be. , 

(l) 2p Halsbury’s Statutes 475. 

(m) See s. 11 ; ibid., 484. Unless me scheme making authority become the 
responsible authority under the scheme, it is arguable how far the agreement will 
be enforceable by or against the latter authority : Dyson v. Forster, [1909] A. C. 
98 ; 34 Digest 686, 790 ; Grant v. Edmondson, [1931] 1 Ch. 1 ; Digest (Supp.). Hence 
one reason for allowing the scheme to supersede the agreement. 

(n) 25 Halsbury’s Statutes 500. 

(o) Note the two limiting factors. The maximum content of an agreement 
which is to be enforced under s. 34 is that w'hich would be inira vires a scheme (which 
may be wider than what the Minister would approve in a scheme). Even so, the 
extent of its enforceability is no greater than that of an agreement under the ordinary 
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NoWTHISlNDENTUREWlTNESSETHasfolloWS:— 

L The owner iiereby ^ a with, the Council that the property 
: described in the First Schedule hereto shall, be subject to the conditions 
restricting the planning development and use thereof contained in the 
Second Schedule hereto until such time as the Scheme shall come into 
operation (p). , ^ ■ 

2* The Council hereby agree with the owner that they will use their 
■best endeavours (q) to 'secure .that a provision will be inserted in the 
Scheme providing that the said property shall be subject to-: the con- 
ditions restricting the planning development and use thereof contained 
in the Second Schedule hereto. 

3. ' This 'Agreement shall not be deemed to prevent' or restrict the 
erection or use of buildings necessary for the proper enjoyment of the 
said property for any of the purposes authorised in the Second Schedule 
hereto provided that the provisions contained in the Scheme relating to 
the external appearance of buildings shall apply to such buildings except 
in so far as they are buildings of the kind specified in sub-sect. (3) of 
sect, 12 of the Act (r). 

4. The owner shall not on or after the coming into operation of the 
Scheme make any claim for or recover any compensation under the Act 
either in respect of the property the subject of this agreement or in 
respect of other adjoining property vested in the owner on the ground 
that property vested in him has been injuriously affected by any pro- 
vision contained in the Scherfle restricting the planning development and 
use of the property in the manner referred to in this agreement ( 5 ). 

5. The Council shall not on or after the coming into operation of the 
Scheme make any claim on the owner for the recovery of betterment 
under the Act on the ground that the property the subject of this agree- 
ment or other adjoining property vested in the owner has been increased 
in value as a result of any provisions contained in the Scheme restricting 
the planning de^^elopment and use of the property in the manner referred 
to in this Agreement (i). 

■ • In Witness etc. 

THE FJEST SCHEDULE heremhefore referred to 

All those pieces or parcels of land situate in the Parishes of 
Rnd in the County of and comprising an area of 

acres or thereabouts which said pieces or parcels of land are more par- 
ticularly described hereunder and are delineated and coloured green on 
the plan annexed hereto. 

Parish. Ordnance Enclosure Nijtmber. Area. 


law: see title Restrictivk Covenants in Halsbury’s Laws of England, 2nd ed.. 
VoL XIIL, pp. 625 et seq. 

ip) See s, 8 (2) ; 2.5 Halsbuiy’s Statutes 480. 

{q) See note (i), supra. The council by whom the agreement is made cannot 
ensure that the contents of the agreement will be regarded by the Minister (whose 
approval is necessary to the coming into operation of the scheme) as apt for repro- 
duction therein, 

(r) 25 Halsbury’s Statutes 480. 

{s) For compensation, see ss. 18 et seq. ; 25 Halsbury’s Statutes 492. 

(t) For betterment, see s. 21, ibid., 497. 
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THE SECOND SCHEDULE herembef 0 re referred io 

^ The property the subject of this agreement shall be used (u) only as 
a private open space, that is to say ' " 

(a) as a private ground for sports, play, rest or recreation or as 'an 
. ornamental garden or pleasure ground, or 

(b) as arable, meadow or pasture land, osier land, orchards or nursery 

grounds, or as a plantation, or wood or for the growth of saleable 
underwood and shall not be used in such a manner as to impair ' 
the natural aspect of the land already wooded or as a sports or 
recreation ground ordinarily open or intended to be ordinarily 
open to the public , on payment of a charge or market gardens, 
allotments or land used wholly or principally for the purpose 
of cultivation under glass. 


An Agreement (ii) made the day of , 10 , 

Between the Council of (b) who with their 

successors are in this agreement called “ the Council and of 

in this agreement called ‘‘ the owner ” which expression 
shall for the purposes of this agreement be deemed to include the owner’s 
successors administrators and assigns the estate owners for the time 
being of the property the subject of this agreement of the other 
part ; 

Whereas the Council have in pursuance of sect. 6 of the Town and 
Country Planning Act, 1932 (c) (hereinafter called ‘‘ the Act ”), for the 
purpose of preparing and adopting a scheme concurred with other local 
authorities and the County Council of (b) in the appointment of 

a joint committee known as the Joint Planning Committee to 

which Committee the Council have delegated their powers under the Act, 
and the said Committee have adopted (b) a draft planning Scheme (here- 
inafter called ‘‘ the Scheme ” which expression shall be deemed to include 
the Scheme in such form and with such amendments alterations and 
additions thereto as may be finally approved by the Minister of Health) 
for an area which includes the property described in the First Schedule 
to this agreerpent ; 

And Whereas it is contemplated that the Council will be the Re- 
sponsible Authority (d) for the purposes of the Scheme for the district 
within which the property is situate ; 

And Whereas by sect. 34 of the Act [e) it is provided that where any 
person is willing to agree with any such authority as is mentioned in sub- 
sect. (2) of that section that his land or any part thereof shall so far as liis 

(t^) This is one illustration of the kind of thing which may be suitably agreed. 
Some councils have procured the agreement of landowners to more elaborate restric- 
tions, but see note (o), supra. It has to be remembered that obligations to be 
enforceable as under the ordinary law must be negative in effect: Tulk v. Moxhay 
(1348), 2 Fh. 774 ; 40 Digest 318, 2667 ; Clegg v. Hands (1890), 44 Ch. D. 503 ; 31 
Digest, 109,: 2443.^ ' 

(a) This agreement is appropriate where the local authority making the agree- 
ment is a constituent of a joint committee which will make the planning schenje, 
instead of being itself the scheme making authority. 

(b) Complete or adapt according to circumstances. 

475. ' "■ 

(d) See note (m) on the other form of agreement, ante, p. 127. 

(e) 25 Halsbury’s Statutes 506. 
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interest in the land enables him to bind it be made subject either perma- 
nently or ibr a specified period to conditions restricting the planning 
development or use thereof in any manner in which those matters might 
be dealt with by or under a scheme (/) the authority may if they think 
' fit enter intO' an agreement, with him to that effect and shall have power 
to' enforce the agreement against persons deriving title under him in the_ 
like manner and to the like extent as jf the authority were possessed of 
or interested in adjacent land and as if the agreement had been entered 
into for the benefit of that adjacent land (/) ; 

And Whbeeas the Council are an authority within the meaning of 
the said sect. 84 and subject to its being provided in the Scheme that 
they shall be the Responsible Authority (g) thereunder have agreed 
with the owner as is hereinafter provided 

Now THIS Indentueb WITNESSETH as foUows 

1. The owner hereby agrees with the Council that the property 
described in the First Schedule hereto shall be subject to the conditions 
restricting the planning development and use thereof contained in the 
Second Schedule hereto until such time as the Scheme shall come into 
operation (h). 

2. The Council hereby agree with the owner that they will use their 
best endeavours (i) to secure that a provision will be inserted in the 
Scheme providing that the said property shall be subject to the con- 
ditions restricting the planning development and use thereof contained 
in the Second Schedule hereto. 

8. This Agreement shall not be deemed to prevent or restrict the 
erection or use of buildings necessary for the proper enjoyment of the 
said property for any of the purposes authorised in the Second Schedule 
hereto provided that the provisions contained in the Scheme relating to 
the external appearance of buildings shall apply to such buildings except 
in so far as they are buildings of the kind specified in sub-sect. (8) of 
sect. 12 of the Act (j). 

4. The owner shall not on or after the coming into operation of the 
Scheme make any claim for or recover any compensation under the Act 
either in respect of the property the subject of this Agreement or in 
respect of other adjoining property vested in the owner , on the ground 
that property vested in him has been injuriously affected by any pro- 
vision contained in the Scheme restricting the planning development and 
use of the property in the manner referred to in this agreement (k), 

5. The Council shall not on or after the coming into operation of the 
Scheme make any claim on the owner for the recovery of betterment 
under the Act on the ground that the property the subject of this Agree- 
ment or other adjoining property vested in the owner has been increased 
in value as a result of any provisions contained in the Scheme restricting 
the planning development and use of the property in the manner referred 
to in this agreement {1), 

In Witness etc. 


(/) See notes (i) and (o) on the other form of agreement, mU, p. 1 27. 

(g) See note (m) on the other form of agreement, ante, p. 127. 

(h) See 8, 8 (2) ; 25 Halsbury’s Statutes 480. 

(i) See note (g) on the other form of agreement, ante, p. 128. 

(J) 25 Haisbury’s Statutes 486. 

(k) See note (s) on the other form of agreement, atiie, p. 128. 

(i) See note (t) on the other form of agreement, ante, p. 128. 
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THE FIRST SCHEDULE hereinhef ore referred to 

All those pieces or parcels of land situate in the Parishes of. ■ 
and in the County of and comprising an area of 

acres or thereabouts which said pieces or parcels of land are more par- 
ticularly described hereunder and are delineated and coloured green on 
the plan annexed hereto. 

Parish. Ordnance Enclosure Number. Area. 


THE SECOND SCHEDULE hereinbefore referred to 

The property the subject of this agreement shall be used (m) only as 
a private open space, that is to say 

(a) as a private ground for sports, play, rest or recreation or as an 

ornamental garden or pleasure ground, or ’ • 

(b) as arable, meadow or pasture land, osier land, orchards or 

nursery grounds, or as a plantation or wood or for the growth 
of saleable underwood and in such a manner as to impair the 
natural aspect of the land already wooded or shall not be 
used as a sports or recreation ground ordinarily open or 
intended to be ordinarily open to the public on payment of a 
charge or market gardens, allotments or land used wholly or 
principally for the purpose of cultivation under glass. [2123 


The Effects of Agreements on Compensation and Betterment, etc,— 
The question of compensation or betterment does not arise under an 
agreement pursuant to sect. 34 , Town and Country Planning Act, 1932 . 
Therefore, apart from other purposes whi<ch it may serve, an agreement 
under sect. 34 has the advantage of avoiding the payment of com- 
pensation, or the claiming of betterment by the responsible authority. 
The same is true of planning by agreement ; moreover, a scheme which 
goes before the M. of H, and receives the Minister’s approval as an agreed 
measure, is assured of success in operation. [2133 * 

Londom — The legal provisions rdating to this title apply to London 
equally as elsewhere. [2143 


(m) See note (u), on the other form of agreement, ante, p. 129. 
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The local atithorities concerned with town and country planning are 
of three kinds: (1) authorities for ■ preparing or adopting planning 
schemes {“ planning authorities ” in the narrower and more usual 
sense), (2) iiiterini development authorities, and (3) authorities for 
enforcing and carrying into effect the provisions of schemes, when made/ 
Their powers and duties are contained in the provisions .of the Town 
and Country Planning Act, 1932(a). 

Authorities for the Preparation or Adoption of Planning Schemes (i). 
(i.) Local Authorities, (a) Directly Empowered.— The power to prepare^ 
or adopt planning schemes is primarily vested in local authorities which, 
for the purposes of the Act, are {c ) : 

for the City of London : the Common Council of the City ; ■ ' 

for the County of London : the L.C.C. 

elsewhere in England and Wales : the borough,:, urban district: and 
rural district councils. 

Any local autiiority (as defined, may prepare a planning 

scheme or adopt a plamiiiig scheme proposed by landowners in, respect' 
of any land ^witliln,^ or in the neighbourhood of, its own district (d), 
or may combine with other local authorities (including the county 
council) to prepare a joint town planning scheme (e), and in certain 


(a) 25 Halsbury’s Statutes 470. 

(&) See title Town Flannino Schemes. 
ic) S. 2 (1). 

{d) S.6(l)(a). 

{e) See para, (iii), p. 133, pmL 
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other circumstances it may be required, by the M. of II., to take siicli 
action (/). The Act also provides' (g)' for. the constitution; with or even 
without assent of the local authority concerned, of Joint committees. 

(b) Relinquishment of Powers. — ^The council of any county district 
(Le. non-county borough, urban district or rural district), may at any 
time, by agreement, relinquish any of its powers or duties under the 
Act to the council of the county in which its district .is sitiiatev upon 
such terms and conditions as may be specified in the agreement (A). 
Where such an agreement is made, or is varied or rescinded, a copy 
of the document must be sent by the county council to the M. of H. 

Circumstances which may make it desirable for the council of a 
county district to relinquish its town planning powers to a county' 
council^ are, for ' example, where the resources of a rural district are 
insufficient to defray the cost entailed in the preparation or enforceiiieiit 
of a scheme, or where the preservation of large tracts of open space 
can best be accomplished by means of a county planning scheme. 

The conditions applying to any particular case will determine the 
extent of the powers which it is expedient to- relinquish. If a local 
authority is unable or unwilling to take the responsibility either of 
preparing or of enforcing a scheme it can, with the assent of the county 
council, relinquish to the latter all its town planning powers ; on the 
other hand, it may desire itself to administer the scheme and in that case 
will only relinquish the power to prepare it. In either case, however, 
the scheme itself will determine the “^‘responsible authority^’ for 
enforcing it, and it is in virtue of the scheme, and not of the prior re- 
linquishment, that an authority other than the authority wkich pre- 
pared the scheme will become the authority for its enforcement. A 
third method, very frequently adopted in practice, is for the local 
authority to prepare the scheme and to administer the bulk of its pro- 
visions, making the county council the responsible authority only for 
some specific provisions such as those relating to county roads and 
building lines thereon. Similarly, a local authority may be prepared to 
relinquish its powers in respect of a portion of its area while retaining 
them for the remainder. , , „ „ ■ 

(ii.) County Councils, — County councils (except the L.C.C.) are not 
themselves town planning authorities unless powers are relinquished 
to them by the council of a county district (i) or are conferred on them 
by the M, of H. in default of action by a local authority (A), but they 
have the right to participate in joint committees (1), They may also 
be made responsible authorities for the enforcement of particular 
provisions in town planning schemes (m). [216j 

(iii.) Joint Committees, (a) Voluntary Combinations. — The pre- 
paration by a single local authority of a town planning scheme confined 
to the land within its own boundaries is by no means always the best 
course to adopt. Where neighbouring districts have common 
interests (n) or where they form one economic unit (o), there are many 

■ 36. — — — 

(i) S. 4. 

{h) S. 2 (2). 

(i) S. 2 (2) ; see para, (i.), p. 132, ante, 

{k) S. 36 (2), (4) ,* see para, (iv.), p. 135 , post, 

(i) Ss. 3, 4, 5 ; see para, (iii.), infra, 

(m) S. 11 (2) (a); see para, (iii.), infra, and Authorities responsible for the 
Enforcement of Planning Schemes,” p. 136 , post 

(n) Kg, In matters of water supply or drainage ; transport facilities ; rural 
preservation and green belts. 

(o) E,g, as in the case of widespread industrial or mining areas. 
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advantages In combined action, by the local anthorities concerned, to 
produce a single comprehensive scheme (|?) giving effect to a common 
policy with regard to matters of regional importance. 

Recognising the desirability of regional planning of this nature, 
w become increasingly manifest during recent years, the 

Act provides (f) that two or more local authorities (including county 
councils) may concur in appointing a joint committee for the purpose 
of preparing or adopting a planning scheme for land within or in the 
neighbourhood of the districts of the constituent authorities and may 
delegate to the Joint committee any powers, other than the power to 
borrow money or levy a rate, which any of the constituent authorities 
might exercise for this purpose. 

Every appointed member of a Joint committee must be a member 
of one of the constituent authorities, but the same person may represent 
two or more authorities (r). He may be appointed for so long as he 
remains a member of one of the authorities or for a shorter term, e.g. 
from year to year (^}. With the consent of a majority of the constituent 
authorities, a joint committee may co-opt additional members (whether 
members of a constituent authority or not), but three-fourths of the 
membership of a Joint committee must consist of “ appointed members,” 
that is, members appointed as representatives of constituent authori- 
ties (i). Practice with regard to the co-option of members varies a 
good deal in regard to the nature of the interests to be represented, 
especially as the number is severely limited ; normally a choice is 
made of persons representing such bodies as the county council (when 
not a constituent authority), Joint committees of adjoining regions, local 
civic societies, rural preservation societies and similar organisations, 
chambers of commerce and landowners. [2183 

A joint committee may appomt sub-committees, consisting wholly 
or partly of members of the Joint committee, but three-fourths of the 
membership of a sub-committee must be “appointed members” of 
the Joint committee (u). Sub-committees can thus be appointed to 
consider and advise the Joint committee on special subjects such as 
proposals with regard to roads, open spaces or allotments. In practice, 
however, a technical committee, consisting of the clerks, surveyors 
and town planning consultants or officers of the constituent authorities, 
is usually appointed to advise the Joint committee on these and similar 
matters. 

The expenses of a Joint committee are defrayed by the constituent 
authorities in such proportions as they may agree or, failing agreement, 
as may be determined by the M. of H. (a). One practice has been for 
the total expense to be defrayed by the constituent local authorities in 
the proportion that their rateable values bear to the aggregate rateable 
value, contributions on this basis being levied periodically by precept of 
the Joint committee. Where a county council is a constituent, it has 
frequently agreed to pay half, and in some cases ail, of the expense. 
The accounts of the Joint committee are subject to government audit, 
except where none of the constituent authorities is under jSfovernmeat 
audit (J). £2103 


(p) See title RceioNAii Pi/Annino 
(?) S. 3 (1). 

(«) S. 8 (8). 

(«) S. 8 (5). 

(6) S.3(7). 


(r) S. 3 (2). 
(«) S. 3 (4). 
(a) S..8 (8). 


(b) Compulsory ' €ombm^^ M. of H. , may by order 

constitute: a joint committee of two- or more authorities (including 
county councils),, at the request of one or more of them and may transfer 
to the Joint committee any powers (other than the power to borrow 
money or le^y a rate) which any of the constituent authorities might 
.exercise for the purpose. Unless' all the authorities affected assent to 
the constitution of the joint committee the Minister, before making the 
order, must hold a local inquiry. The order' may dissolve any existing 
Joint committee if that course appears to the Minister to be necessary (cl 
[2203 ■ • , . 

(c) Right of County Councils and Local Authorities to become Mem- 

bers of a Joint Committee. — county council has the right to become 
a member of any joint committee of which the council of any county 
district in the county is a constituent authority and (if the M. of H. 
approves) any local authority whose district adjoins that of any 
constituent authority of a joint committee has the right to become a 
member of the committee. In the case either of a county council or 
of a local authority, the terms of membership in respect both of the 
number of representatives to be appointed and the powers to be 
delegated are settled by agreement with the joint committee or, failing 
agreement, are determined by the Minister. If the Minister considers 
that any such county council or local authority, who have not claimed 
to be represented on the Joint committee, ought to be so represented, 
he may, by order, make them members of, and transfer their powers to, 
the joint committee. A county council or a local authority who 
voluntarily or by order of the Minister becomes a member of a joint 
committee is deemed to be a constituent authority but the consequential 
alteration in the constitution of the committee does not affect either its 
identity or the validity of its previous actions (d). |[22l3 

(iv.) Atdhorities by Default.— H the Minister is satisfied after local 
inquiry that an authority (<?) ought to prepare a town planning scheme, 
he may by order require them to do so ; and the order has the same 
effect as though it were a resolution to prepare a scheme passed by the 
authority and approved by the Minister (/). [2223 

If an authority has failed to adopt a scheme proposed by land- 
owners (g) which the Minister considers ought to be adopted, he may by 
order, after local inquiry, require the authority to adopt the scheme or 
he may approve the scheme with or without modifications (i^). [[2283 

If the authority fail to prepare a scheme within the time specified 
in the order or to take the requisite steps under the Act or the regula- 
tions (i), the Minister may himself act in the place and at the expense 
of the authority or, if the authority be an U.D.C. with a population 
(at the last census) of less than 20,000, or a R.D.C., he may empower 
the county council to act (fc). [2243 


(c) S. 4. . 

(d) S. 5. 

(e) i.e. a local authority as defined in the Act ; a county council to whom powers 
have been relinquished or a joint committee. 

(/) S.86(l). 

(g) An authority may (s. 6 (1) (b)), instead of itself preparing a scheme, adopt, 
with or without modifications, a scheme proposed by all or any of the owners of land 
within or in the neighbourhood of its district. It is not a course normally adopted. 
(k) S. (8). 

(i) Regulations made by the Minister under the Act ; S.R. & O., 1933, No. 742. 

(k) S. 86 (2). 
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. Any . expenses keurred by .-the- Minister in exercising the. town, 
planning powers .of an authority ■■. are recoverable, from, the authority 
who, with the sanction of the Minister, may borrow money for the 
purpose ( 1 ). ■ £2253 

' : Merim Development Authorities.— During the preparation of a 
scheme (Le. the interim period between the date on which the resolution 
' to prepare a scheme takes effect and the date on which the scheme 
. comes into operation), control of all development (m), , in the area to 
.which the resolution applies, is vested- by the general ^ interim de- 
velopment . order (n) in an interim development authority. In .the 
normal course the, local authority who passed the resolution to . prepare 
the. 'scheme is the interim development authority but, where an 
area ■ (subject to' a resolution to prepare a "scheme) is transferred 
from one local authority to another, the local authority to which the 
area has been transferred becomes the interim development authority ( 0 ) . 
The exceptions are (i.) where a special interim development order (p) 
was, immediately prior to the general order, in force in an area, in which 
case the authority under the special order will remain the interim 
development authority ; and (ii.) where the resolution to prepare the 
scheme was passed by a county council or a joint committee, in which 
ease (in the absence of a special order) the interim development authority 
in respect of the area of each county district included in the resolution, 
* is the council of that district. Special provision is made with regard 
to the administrative County of London : in the City, the Common 
Council of the City and elsewhere the L.C.C. is the interim development 
authority (g). £2263 

Authorities Besponsible for the Enforcement of Planning Schemes. 
— The authority or authorities who are to be responsible for 
enforcing and carrying into effect the provisions of a planning 
scheme must be specified in the scheme itself (r). The following 
authorities are eligible, namely, the local authority for any area included 
in the scheme or the local authority for a neighbouring district, a 
county council, or a joint body specially constituted by the scheme. 
Any one of these authorities may be made the sole responsible authority 
for all purposes of the scheme, or two or more of them may be made 
responsible authorities either for different provisions of the scheme or 
for different parts of the area to which the scheme applies (s). Where 
a Joint body is made the responsible authority for any of the purposes 
of a scheme, the scheme must contain suitable provisions for the 
constitution and incorporation ' of the Joint body, and for conferring 


(I) S. as (6), (7). 

(3») See title Town Paanninq Schemes, Interim Development.” 

(») S.R. & O., loaa, No. 236. S. 10 of the Act, under which the general interim 
development order Is made, also empowem the Minister to make special orders' in 
respect of the interim development of particular areas, the provisions uf which would 
supersede those of the general order. 

( 0 ) Art. B of^the general ■development order, which was originally designed, to" 
cover the transitional period between the earlier and the present Acts. 

(p) See note (n), supra. 

(g) S.R. O., 1933, No. 236, Art. 11. See also title Lohbon Town Planning. 

(r) S. 11 (11 
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upon it . the necessary ' powers 'and duties, and must specify liow its 
expenses are to be defrayed, and for what purposes' and- in what manner 
it may borrow money. The joint body may be authorised to co-opt 
additional members provided that at least three-fourths of the: total 
membership are members of a constituent authority of the joint body (a)* 
There are special provisions with regard to responsible authorities' for 
schemes in the administrative- County of London (b), £227]' 

It will be observed that the authority responsible for , preparing the 
scheme is not necessarily the authority responsible for administering it (c)V 
In normal practice, the local authority is made the responsible- authority , 
in its own district for all provisions in the scheme, except those relating: 
to county roads and building lines thereon, for which the county council 
is made the responsible authority. The county council is also sometimes, ' 
made the responsible authority for other provisions in a scheme, such 
as those relating to the reservation of large open spaces, agricultural 
areas and aerodromes. [228] 

The authority constituted the “ responsible authority ” may, if so 
empowered by the scheme, make supplementary orders for supplement- 
ing the provisions of the scheme, including subsidiary and consequential 
variations of the scheme itself (d) ; and it may make general develop- 
ment orders permitting building operations to proceed on land subject 
to a temporary prohibition or restriction in this respect (e) and may 
grant applications to commence building operations on such land 
pending the making of a general development order (/). [229] 

The responsible authority is liable for the payment of compensation 
arising from the scheme (g), has the right to recover betterment (/i) and 
may withdraw or modify all or any provisions of a scheme which give 
rise to a claim for which an award of compensation has been made (i). 
It may purchase by agreement or, subject to certain conditions, com- 
pulsorily, any land required for the purposes of the scheme (k), and may 
enter into agreements with public departments (1) and landowners (m) 
with the object of securing that the development of land under their 
control shall be in conformity with the general tenor of the scheme. 

1:2303 

If the responsible authority fail to enforce or carry out the provisions 
of a scheme the Minister may by order, enforceable by mandamm^ 
require it to do so. Alternatively he may himself act in the place and 
at the expense of the authority or, where the responsible authority is 
the council of a rural district, or of an urban district with a population 
(at the last census) of less than 20,000, may empower the county council 
so to act (n). [2813 


(а) S. 11 (3). 

(б) S. 50. See title London Town Planning. 

(c) S. 13. See title Town Planning Schemes, “ Enforcement of Scheme.” 

Id) S. - 14. See title Town Planning- Schemes, “ Supplementary Orders. 

(e) S. 15-. See title Town Planning Schemes, “ General Development Orde:rs.” 
(/)' S. 16, ' See title. Town. Planning Schemes, “ Genera! Development Orders.” 

(g) -S. 18. See title Compensation and. Town Planning. ■ 

(h) S. 21. See title Betterment. 

(i) S. 24. 

(k) S. 25. See title Compulsory Purchase op Land, 

(0 S. 38. 

(m) S. 34. See title Town Planning Agreements with Owners. 

(w) S. 36 (4), 
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DelegatioE of Powers to Town Planmiig Committees (otlier ' than 
Joint Comiaittees)*— A local authority or a county council may appoint 
a committee for any purposes of . the Act, and may delegate to the 
committee any of their powers, except the power of levying a rate or 
borrowing money or relinquishing in favour of the county council any 
of their powers and duties. ■ At least three-fourths of the members of 
such a committee must be members of the appointing authority ( 0 ). 
The appointment of a town planning committee, to consider and advise 
the council upon all matters in connection with the preparation and 
administration of town planning schemes and the control of interim 
development, is very desirable. How far such a committee should be 
empowered to act in place of the council depends upon the manner in 
which the work of the council is organised j but, in this connection, it 
should be noted that the regulations (p) require that resolutions to 
adopt a draft scheme or make a scheme shall be^ passed by the local 
authority. If a committee is purely advisory, i.e. has no delegated 
powers, "the section just cited (o) will not apply. £2823 

Expenses of Town Planning Authorities and How Defrayed*— 
Expenses incurred by town planning authorities comprise those of and 
incidental to the preparation of the scheme, any expenditure in con- 
nection with the administration of the general interim development 
order (or a special interim development order) and the cost of enforcing 
and carrying put the provisions of the scheme. 

The cost of preparing a town planning scheme normally includes the 
purchase and mounting of the necessary ordnance maps and bringing 
them up to date by ground or aerial survey ; the cost of obtaining 
a list of owners and occupiers, and the making and keeping of the register 
of owners and occupiers ; the cost of the advertisements and the printing 
and service of the personal notices required by the regulations ; the cost 
of expert advice and of the technical staff employed ; the cost of printing 
the scheme and the cost of such local inquiries as may be held in 
connection with its approval. 

Expenditure under the general interim development order is usually 
limited to such expense as may be entailed in contesting appeals against 
decisions of the authority, but it includes any contributions which the 
authority may see fit to make towards damage suffered or expense 
incurred by an applicant for an interim development permit which 
has been refused or granted subject to conditions (gr), and the cost of 
purchasing, if required by the applicant, any land ripe for immediate 
development in respect of which an appeal has been dismissed solely on 
the ground that the land ought to be reserved for a public open space (r). 
[2883 ^ 

The cost of enforcing and carrying a scheme into effect, apart from 
administrative expenditure on staff and its accommodation, comprises 
compensation payable to owners of property injuriously affected, jthe 
purchase of land reserved for public purposes and the cost of executing 
works ; it thus depends almost entirely on the nature of the proposals 
included in the scheme which have, accordingly, to be adjusted to the 
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financial capacity of the authority, taking into account such assistance 
as it may be able to obtain from other authorities. p34j 

Any local authority (s) may contribute towards expenses incurred 
by any other authority on matters preliminary to a scheme (^) or on 
the preparation or carrying into execution of a scheme (u), and a county 
council may contribute towards the cost of the preparation of schemes 
by local authorities and joint committees (a). A local authority or a 
joint committee may contribute towards the expenses incurred by 
landowners either in the preparation of a scheme proposed by them and 
adopted by the local authoiity or joint committee, or in co-operating 
with the authority preparing the scheme (^>). [2353 

All expenses incurred under the Act are defrayed, in the case of the 
City of London, as expenses chargeable to the general rate ; in the ease 
of a county borough or county district, as expenses under the P.H. As . ; 
and in the case of a county council, either as general or special expenses 
as the council may determine. Before determining to levy as general 
expenses a contribution towards expenses incurred by any authority in 
connection with the carrying into execution of a scheme, the county 
council is required to notify every other local authority in the county 
which has passed a resolution to prepare a scheme that has become 
effective and any such local authority may appeal to the Minister 
against the county council’s decision (c). Any expenses incurred under 
the Act by a metropolitan borough are defrayed as expenses chargeable 
to the general rate (d). Special provision is made as to expenses incurred 
by the Common Council of the City of London on schemes which form 
part of a general proposal for planning an area comprising land in the 
City and land in the County of London (e). Power to borrow money 
for the purposes of the Act is conferred upon local authorities and 
county councils ( f) and upon metropolitan boroughs (g). [2363 


(s) Within the meaning of the Local Loans Act, 1875 ; 12 Halsbury’s Statutes 
242., , , 

(i) E.g, an aerial survey or a civic survey and advisory planning report. 

(u) S. 30 ; 25 Halsbury’s Statutes 504. 

(a) S. 29 ; ibid, 

{b)S,2%iiUd. 

(c) S. 49 (1) ; ihid,f 515. 

(d) S. 50 (8) ; ibid, t 518, See title London Town Planning. 

(e) S. 49(1); ibid,, 515, See title London Town Planning. 

(/) S. 49(2); ibid., 516. 
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The purpose of a planning scheme is- to regulate ail development, 
or ^re-development, in - the area to which it applies, with the general 
object of securing healthy and agreeable conditions, the best possible 
distribution of the functional elements' of town and country (a), a well- 
planned system of roads of adequate width, the preservation of buildings, 
or places of particular interest or beauty, and the protection, generally, 
of both urban and rural amenities. ' [2S7J 

Power TO Make Schemes and Land to which they May Apply 
The making of planning schemes is authorised . by the Town and 
Country Planning Act, 1932(6), which repealed' and re-enacted, with, 
modifications, some extensions, and some restriction of powers, the town 
planning legislation previously in force (c). A scheme may be prepared 
in respect of any land, whether urban or rural (d) or whether there are 
or are not buildings thereon (e). Outside the administrative County of 
London, for which special provision is made (/), the necessary powers to 
make planning schemes are vested in local authorities who may act 
either independently, or jointly through the appointment of a joint, 
committee (g). The authorities responsible for enforcing the scheme 
must be specified in the scheme (6). [2383 

A local authority or a joint committee may by resolution decide to 
prepare a scheme in respect of any land within, or in the neighbourhood 
of, the district of the authority or (in the case of a joint committee) 
the districts of the authorities constituting the joint committee, or 
alternatively, may adopt, with or without modifications, a scheme 
proposed by all or any of the owners of any such land (^). 

The resolution to prepare or adopt a scheme does not become 
effective until approved by the Minister of Health, who has to be 
satisfied (1) that the inclusion in the area of the scheme of land already 
built upon is justified on the grounds either that public improvements 
are likely to be made, or that other development is likely to take place 
within such a period of time, and on such a scale as to make the inclusion 
of the land in a scheme expedient, or that the land comprises buildings 
or other objects of architectural, historic, or artistic interest, or that 
the land is so situate that the general object of the scheme would be better 
secured by its inclusion, or (2) in the case of land which is neither already 
built upon, nor in course of development, nor likely to be developed, that 
the land is so situated in relation to land which is already built upon, 
or in course of development, or on which development is likely to take 
place, as to make its inclusion in the scheme expedient (/:). 


(а) Ix* the industrial, business and residential areas, open spaces and agricultural 
areas. 

^ (6) 82 Halsbury’s Statutes 470. . (This Act is referred to hereafter In this title 
as the Act, and section references in the footnotes are to this Act, unless otherwise 
appearing.) 

(c) S. 54 and Sched. ¥ ; 82 Halsbury’s Statutes 522, 585. 

(d) Preamble to the Act ; ibid., 472. 

(e) S. 1 ; ibid. 

■ ' (/) See title Eondon Town Planning, : ■■ ' . 

(g) See title Town Planning Authorities. 

(б) S. 11 (2), (8) ; 82 Halsbuiy’s Statutes 485 ; and clause 4 of Model Clauses 
referred to post, p. 142. See title Town Planning Authorities. 

(i) S. 6 ; 82 Halsbury’s Statutes 475. The adoption of complete schemes 
proposed by owners is unusual. The normal practice is for specific proposals to be 
agreed with owners and incorporated in a scheme prepared by the town planning 
authority. See title Town Planning Agreements with Owners. 

(k) S. 6 (2) ; 32 Halsbury’s Statutes 475. 
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These limitations (which do not apply to any scheme proposed by 
owners of not less than two-thirds of the area to be planned, and 
approved by not less than three-fourths of the owners) (I) are designed 
to prevent the making of planning schemes for completely “ static ” 
land, that is to say, areas in which changes are not so likely to take place 
as to warrant their inclusion in a scheme. In the case of built areas, 
in deciding whether development (or re-development) is likely to take 
place within such a period of time and on such a scale as to make their 
inclusion in a scheme expedient, account should be taken not only of 
development which has already taken place or is contemplated in the 
area, but also of what has occurred in areas similarly situated. It 
should also be remembered that the term “ development ’’ includes any 
change in the use of land or buildings (m). In the case of land unlikely 
to be developed, the conditions that have to be satisfied are sufficiently 
wide to justify the inclusion of any rural land of which, by reason of 
its situation with regard to developed, developing or developable land, 
the amenities stand in need of protection. Owing, mainly, to the 
conditions created by modern transport facilities, the protection afforded 
by a planning scheme is needed by ail rural land within a wide radius 
of any large centre of population. The power to include in a scheme 
land comprising objects or places of natural interest or beauty Justifies 
the inclusion, not merely of their immediate surroundings, but also 
adjoining areas, the protection of which may reasonably be held to be 
an integral part of the protection of the objects or places themselves, 
1240 ] 

The Contents of Schemes 

A planning scheme consists of a series of clauses which, by reference 
to a map, prescribe the nature of the development and the conditions 
under which it may take place, and provide for the reservation of 
land for new roads and road widenings, for open spaces and other 
public purposes and, in certain circumstances, prohibit or restrict 
(either temporarily or permanently) the use of land for building 
purposes (n). 

For the guidance of planning authorities, the M. of H. have issued 
a set of model clauses (o) embodying the provisions normally included 
in a planning scheme in the form which the Minister is prepared to 
approve. He is, as a rule, only prepared to approve deviations from 
or additions to the model clauses when he is satisfied that the local 
circumstances require them. The M, of H. have also issued a circular 
giving instructions for the preparation of the map (p). 

The principal matters dealt with in a scheme are described in the 
following paragraphs : [2413 

Resemtioii of Land for Open Spaces and other Purposes, — Land 
may be reserved in a scheme for public and private open spaces, public 
allotments, cemeteries, car parks and other purposes of a similar kind. 
The effect of the reservation is to prevent the land being developed for 


(l) S. 6 (2), proviso ; see also note (i), ante, p. 141. 

(m) See definition of development ” in s. 53 ; 32 Halsbury’s Statutes 520. 

(n) Ss. II, 12, and Sched. 11 ; 434, 485, 523. 

(o) M. of H., Town and Country Planning, Model Clauses for use in the pre- 
paration of schemes, June, 1939. Hereinafter these clauses are referred to as Cl, 
These clauses are published in two editions ; one without notes for use in drafting 
schemes, and the other with explanatory notes by the M. of H, 

(p) Memo. T. & C. P,, January 5, 1989 (Preparation of Planning Maps). 
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any other purpose and, in the case of land reserved for public open 
spaces and; playing fields, to ■ give the authority .power to acquire it 
either by agreement or compulsorily (g). The reservation of land for 
any public purpose of the kind mentioned, mpra, implies purchase by 
the authority, but it does not necessarily follow that the land must be 
purchased immediately. The date of its acquisition will depend partly 
on the' urgency of making the land available for its reserved use and 
partly on the building prospects of the land. If it is ripe for develop- 
Ment, the compensation payable for the restriction of its use may be 
nearly equal to the value of the land and, in this ease, immediate 
purchase is the most economical course. If it is farm land, immediate 
purchase may entail disturbance and severance and, in such a case, it 
would be better to pay the compensation, which would be small, and 
delay purchase (at the restricted value) until either possession of the 
land is actually required or the remainder of the adjoining land is about 
to be developed. C242] 

(1) Public Open Spaces, — ^The provision of open spaces to meet the 
anticipated requirements for playing fields and to preserve as parks 
and public walks land specially suited for this purpose, is one of the 
most important functions of the scheme. In a rural district, the main 
requirement is for a suitable playing field in each village ; in an urban 
district, both parks and playing fields are an essential part of the working 
equipment of the town. In deciding the area of land to be reserved 
in the planning scheme for these purposes, the requirements of the 
population which may be anticipated when the area is fully developed, 
in accordance with the provisions of the scheme, should be taken into 
account. The standard recommended by the National Playing Fields 
Association (r) is six acres of playing fields per 1,000 of the populatioU, 
of which not less than four acres should be in public ownership. [243 J 

(2) Private Open Spaces,— Yfhtte it is desirable that land used for 

such purposes as private parks, golf courses, playing fields, or forming 
the curtilage of buildings of architectural or historic interest, should be 
preserved for these purposes, but remain in private ownership, it may 
be reserved as private open space. Such a reservation is subject to 
compensation and, as a rule, should only be made by agreement with 
the owner providing that no compensation will be claimed. Land 
reserved as a private open space can be acquired by agreement but not 
compulsorily (^). [2443 

(3) Allotments, — Sect. 3 of the Allotments Act, 1925 (if), imposes 
on planning authorities an obligation to consider what- permanent 
provision should be made for allotments, and a, certificate from the 
M. of A. that this has been done has to be rendered when the scheme is 
submitted to the M. of H. for approval. 

The lower building densities, now commonly adopted, render it, 
in most cases, unnecessary to provide allotments for new residential 
areas. Allotments are still required, however, to supplement the 
inadequate gardens of existing houses at high densities and, as a general 
rule, an area equivalent to that actually being used for the purpose 

iq) S. 25 ; 25 Halsbury’s Statutes 502, authorises the purchase by agreement, 
and in most cases compulsorily, of any land required for the purposes of the scheme. 
The note to model clause 7, however, says that this power should not be used where 
full powers of purchase already exist under other Acts. 

(f) National Playing Fields Association, Annual Report, 1937-1938. 

is) CL 7 (2). 

(/) 1 Halsbury’s Statutes 319. 
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Ii sliouid be reseryed for acquisition and permanent dedication as public 

'I ’ allotments^ In. framing proposals, the local land commissioner of the 

! i ■ M. of A, should be consulted. [245] 

il In a rural district the parish council is the authority responsible 

fj. for the; provision of allotments, but as it is not a local authority as 

'I ‘ defined in the Town and Country Planning Act, 1932 («^), it cannot be 

li' , made a responsible authority for any purpose under a scheme. ■ The 

I E.D.C. must, therefore, be the responsible authority , for this purpose, 

and should obtain from the parish council an indemnity against any 
: ‘ claim for compensation which, might arise from a reservation of land for 

, allotments. p463 

I; {4) Cemeieries.— The need for reserving land for public cemetery 

If purposes {a) should be considered, and there may be occasional need to 

provide similarly for extension of churchyards or similar places of 
i; burial (&). This, however, presents certain complications, particularly 

I as to the “ responsible authority,’’ since it is the “ responsible authority ” 

j under the scheme who will be liable for any compensation, and it may 

ij not be feasible to obtain an indemnity from the church authorities. 

Under the Cemeteries Clauses Act, 1847 (c), as amended by the Burial 
Act, 1906 (d), a cemetery may not be constructed within a hundred 
yards of dwelling-houses without the consent of the owners, lessees and 
occupiers {e). The authority should therefore ascertain whether such 
consents will be forthcoming, unless it is found possible to follow the 
more usual practice, and reserve more land than the minimum for this 
purpose. 

(5) Aerodromes. — Land may be reserved for aerodromes {/). The 
pamphlet issued by the Air Ministry entitled ‘‘ The Brinciples Governing 
the Planning and Zoning of Land for Aerodromes ” (g) and a model 
clause prepared by the M. of H., should be studied in this connection. 
In addition to reserving the land required for the aerodrome itself, the 
scheme should provide for controlling the height of buildings and trees 
on adjoining land. As such a restriction is subject to compensation 
and as land adjoining an aerodrome is not a suitable place for buildings, 
it should as far as possible be reserved for agriculture, playing fields, 
allotments or other similar purposes. £248] 

Streets. (1) Reservation of Land for Street Widenings and New 
Streets.— TioVision for the improvement and extension of the existing 
system of traffic roads is an important part of most planning schemes. 
Such provision should not be confined to improvements and new roads 
of immediate urgency but should anticipate future requirements. The 
method adopted is to reserve the land required for street widenings and 
new streets Qi). The effect of the reservation is not to interfere with 
the existing use of the land, but to prevent it being used for a new 
purpose, which would involve costly demolition or re-instatement when 
the new road is constructed or the improvement is carried out. It 
also gives the authority power to acquire the land either by agreement 
or compulsorily. It must, however, be remembered that reservation 
involves a liability to compensation. [2493 

(w) S. 2 (1) ; 25 Halsbury’s Statutes 472. 

(a) Supplementary, cL 7 a. 

(5) Sched, II. (4) ; 25 Halsbury’s Statutes 528. 

(c) 2 Halsbury’s Statutes 255. 

(d) lhid,y 258. ^ (e) See title Cemeteries. 

If) Sched. II. (5) ; 25 Halsbuiy’s Statutes 528. 

(g) A. M. Pamphlet 76, ist ed.. May, 1S38. (h) CL 5. 
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(2) CoMrol of Streets Laid Out hy Owners. — Road proposals to be 
lEciiided in the scheme should be confined to roads likely to be of 
traffic importance and those required for the guidance of development. 
The alignment of minor estate roads is best settled when the estate 
comes to be developed,, and this is done by including clauses to enable 
the authority to. control the layout of estate ■ streets {i) and to require 
suitable connecting streets between adjoining estates (7^:). ' It is not 
necessary for all the streets in a building estate to be of the fuU width, , 
with the division into carriageway and, footwayS' prescribed for a street 
of the same type in any local bye-laws ; a scheme, therefore, normally 
gives the authority power to permit streets to be of less width than, 
and/or to be divided between carriageway and footways in a manner 
different from what is required by the local bye-laws. In some cases 
a greater width of street can be required in exchange for reduced width 
of carriageway and footways (I). On the other hand, if an estate street 
will be required to carry through traffic, the authority may require 
it to be laid out at any width they consider necessary, but frontagers 
may not be charged more than the cost of making up the street to 
bye-law standard. If a more expensive street is required, the highway 
authority must meet the extra cost (m). £2503 

(S) Execution of Street Works and Apportionment of Cost. — The 
authority can take power to execute street works on and lay sewers 
under (o) land reserved for streets and to charge the expense against 
the frontagers (p). If, at the time of executing the works, the frontage 
land is agricultural land, the amount so charged cannot be recovered 
until the land ceases to be so {pp). £2513 

(4) Co-ordinqtion of Powers under Scheme and under Restriction of 
Ribbon Development Act^ 19^5 (q). — -This Act contains provisions which 
have much the same effect as some which can be inserted in a scheme. 
As duplication is undesirable, the M. of H. has issued a circular (r) 
explaining how the two sets of powers should be co-ordinated. For 
this purpose, roads are divided into two classes ; major roads and minor 
roads. Major roads include all those which are, or which are intended 
ultimately to foe, of a width of sixty feet or more, and from which access 
to individual properties will normally be restricted ( 5 ). Minor roads 
include those required principally for estate development or for links 
of mainly local interest (whatever their width may be) from ‘which 
access to property will not be restricted {t). For major roads a standard 
width under the Restriction of Ribbon Development Act, 1935 (u), 
should be adopted (b) ; if, however, when the scheme is being prepared, 
a major road proposal is under consideration, but a standard width 
has not been adopted, it should be included as a reservation in the 
scheme (c). A clause (d) should be inserted in the scheme to provide 

(i) Cl. 18. (A;) Cl. 19. 

(l) CL 18 (4) and Sched. I.; 25 Halsbury’s Statiftes 525. It should in this 
context not be overlooked that since early in this century the model bye-laws have 
recognised, and probably ail local bye-laws in force now do recognise, diiSerent types 
of street for diSerent puiposes, 

(m) S. 27 1 25 Haisbury’s Statutes 604 : els. 15, 18 (6). (n) CIs. 12, 18. 

(o) Cl. 17. (p) CL 15. 

IMd,, sub-clause (5), which see for further limitations. 

(g) 28 Halsbury’s Statutes 79. 

(r) T. & C, P. 10 (revised), January, 1939. 

(s) Ibid., art, 3. (i) Ibid., art. 9. 

{a) S. 1 ; 28 Halsbury’s Statutes 81, (b) T. & C. P. 10, art. 3. 

(c) Ibid., arts. 5, 6. 

(d) Cl. 10. Tins should be studied as a whole. 

L.G.L. XIII. — 10 
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that when a standard width is adopted to take the "place of a reserva- 
tion in the scheme, the provisions relating to the reservation shall cease 
to apply. ' is being prepared, a standard width 

has already been, adopted or an improvement line has been prescribed 
under sect. of the 'P.H.A., 1925(e), the, land affected' should be 
indicated on the scheme map by a" special notation {/).' .Minor roads 
should be dealt with under the scheme (g). [^^^3 

{5) Mestriction of Access to Classified Roads.— A scheme may limit 
the number and prescribe the sites of new streets entering a classified 
road or a proposed road which is declared by the M. of T. to be intended 
to be a classified road, without rendering the authority liable to pay 
compensation so long as neighbouring land is provided with reasonable 
means of access (h). If it is possible to fix the number and positions 
of the new streets in advance, model clause 16 should be used, but if, 
as is often the case, this is not practicable, alternative clause 16 
should be adopted (i), enabling the authority, subject to appeal to the 
M, of H., to give or withhold consent to the entry of a new street into 
any of the classified or prospective classified roads specified in the 
clause. £253] 

It should be observed that the Restriction of Ribbon Development 
Act, 1935 (k)^ also contains powers to restrict access which apply to 
existing classified roads and may, with the approval of the M. of T., 
be applied to any road ; the restriction, moreover, applies not only to 
access by new streets but also to access to individual properties (i). 
The exercise of these powers is subject to compensation (m). The 
M. of T. attaches great importance to the restriction of all means of 
access to major roads (n) and will not be prepared to contribute to the 
cost of proposals in respect of them- unless he is satisfied that the 
restriction is provided for (o). [2543 

(6) Stopping up or Diversion of Public Highways. — A scheme may 
include a provision for a public highway, or a portion of one, to be 
stopped up or diverted when a new street providing an alternative route 
and shown on the scheme map has been opened for public traffic (p). 
This procedure is cheaper and more convenient than that available 
under the ordinary law. It may be adopted when the scheme includes 
a short link road to take the place of a detour, or to stop up or divert 
a footpath which crosses a building estate in such a way as to interfere 
with well-planned development. Where it is proposed to stop up or 
divert a highway in a rural parish, the consent of the parish council 
and of the R.D.C. (if they are not preparing the scheme) should be 
obtained in accordance with the provisions of sect. 13 of the L.G.A., 
1894 (g). The site of a highway stopped up under a scheme may be 
acquired compulsorily (r) (unless the person entitled to the right of 


tf) T. & C. P. 10, art. 4. 


(e) 13 Halsbury’s Statutes 1128. 

(g) JMd,, art. 9. 

(X) S. 19 (1) (i)t (2) (iv.) ; 25 Halsbury’s Statutes 498, 495 ; els. 15, 78. 

(i) Model clauses, Appendix 11 ., No. 5. 

(k) 28 Halsbury’s Statutes 79. 

(l) Ss. 1, 2 ; 25 Halsbury’s Statrtes 472. 

(m) S. 9 (3) ; ibid, 481. 

(n) For definition, see ante, p. 145. 

( 0 ) T. A C. F. 10, art. 3. 

(p) CL 21. 

(q) 10 Haisbury’s Statutes 785,. and note to cL 21. See also title Diveesion anb 
Stopwng up op Highways. 

(r) S. 25 (1) (c) ; 25 Halsbury’s Statutes 502. 
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pre-emptioB desires to purchase it,(5)) if the order is submitted to the 
M. of H. within twelve -months of the date of stopping up (a). ' ^553 

(7) Delegation of M^sponsibility in Respect of County Eoads*'---lt tht 
powers of , ' the county , council as highway authority ' have' been 
delegated (&) to the borough or district council, the responsibility ' 'under 
the scheme should be delegated likewise (c) ; but if these powers have 
not been delegated, then only the powers and duties in relation to the 
control of the layout and construction of estate streets ■ should be 
delegated under the scheme (d). £2563 

Building Lines. — ^Building lines in dxistmg " streets, may either: 'be 
fixed by the scheme and shown on the map {e) or they may be fixed,, 
under powers contained in the scheme, when the authority considers it 
necessary to do so(/). In new streets, forming part of the scheme, 
building lines should be fixed by the scheme and shown on the map (g) ; 
in other new streets, building lines are fixed when the lay-out of the 
streets is being approved (fe). Provision is made for any modification 
in the building lines that may be required if a standard width under the 
Restriction of Ribbon Development Act, 1935 (^), is subsequently 
adopted (J). £2573 

The effect of a building line {e) is to prevent any building or erection, 
other than boundary wails and fences, from being erected in front of it. 
The main object in prescribing building lines is to preserve the amenities 
of the road and of the buildings fronting it, but they may also be used 
to keep the land clear of buildings in case a widening of the road, not 
proposed in the scheme, may ultimately prove to be necessary (A), or 
where a road frontage is already developed (especially in a business 
zone), to secure a widening gradually as re-development takes place. 
£2583 

Where land has not within five years formed part of the site of a 
building, a scheme may exclude compensation for a building line shown 
on the scheme map,, unless it will make the owner’s land less suitable 
for the erection of buildings (Z). If the building line is on the site of a 
building or land which within two years has formed part of the site of a 
building, the claim must (subject to agreement) be submitted within 
twelve months after the date on which a new building is erected on the 
site (m). If it is not possible to erect a new building on the site in 
conformity with the building line, the claim may be made within twelve 
months after the demolition of the old building or the date at which 
the scheme comes into operation, whichever is the later; and if such 
a claim is to be made the authority must be given the opportunity of 
acquiring the land and building compulsorily (n), £2593 


(s) Sched, III., Pt. n., s. 3 ; 25 Halsbury’s Statutes 531. 

(a) Scbed. m., Pt. L, s. 2 ; 529. 

' (5) See title Delegation OF Highway Powers. ■ 

(c) CL 4 (3). (d) Alternate cL 4 (2), (3). 

(e) CL 24. {/) CL 23. 

(g) Even after the scheme comes into operation there is power in the Hoads 
Improvement Act, 1925, s. 5 ; 9 Halsbury’s Statutes 223, to fix building lines, but 
it is usual, and better practice, to do it by the scheme. 

(h) Ch 22. '■ (i) 28 Halsbuiy’s Statutes 79. 

(i) CL25. 

(k) Annual report of the M. of H. for 1937-1988 (Town and Country Planning), 
p. 17. 

(l) S. 19 (1) (k), (2) (v) ; 25 Halsbury’s Statutes 493, 495. 

(m) S. 22 (3) ; iUd., 500, 
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Sect. 2 of the Restriction of Ribbon Development Act, 1935 (o), 
provides that on elassilied roads and other roads to which the section 
has been .applied, no building may be erected within 220 feet of the 
middle of the road without the consent of the highway authority. 
■It may sometimes, particularly in built-up areas, be found; desirable to 
rely on this control instead of fixing a building line in the scheme. 
It ahouH be noted that where a building line is fixed in the scheme, 
control under the Restriction of Ribbon Development Act cannot be 
exercised in addition. pOOj 

>. Restrictions . on Building and use of Land, (1) Use Zones.— It is 
one of the functions of a scheme to ensure that the land shall be allocated 
for the use for which it is best fitted and most needed. For this purpose 
the land is , divided Into use zones , of which the principal are residential, 
business and industrial zones (p ). . 'An important rural zone,’’ as 
also coastal ” and “ seashore ” zones were added- in 1938 to those for 
which the mode! clauses provide (pp). ■ The rural zone makes it largely 
unnecessary to have an agricultural reservation. For a building in its 
proper zone consent is not required. Other purposes -are specified for 
which the land or buildings on it may be used by consent of the authority; 
other uses are entirely prohibited. The scheme may exclude com- 
pensation for these restrictions, provided, inter alia^ that the restrictions 
on the use of land, otherwise than in respect of building operations, are 
only applied to prevent danger or injury to health, or serious detriment 
to the neighbourhood (g). Where the consent of the authority is 
required the scheme should provide for appeal. For any zone, certain 
purposes may be specified, to which the authority may not consent 
until the proposal has been advertised (r) and objections considered, 
and the scheme should provide that if the authority give their consent, 
anyone who has submitted an objection may appeal ( 5 ). C^OlJ 

(2) Temporary Restriction of Development Fending a Genercd 
Development Order , — Land may be included in a zone where no building 
operations may be undertaken unless and until the authority issue a 
general development order to give their special consent (^). The 
authority must consider the desirability of making a general develop- 
ment order at three-year intervals and if, on application, they fail to 
make such an order, the M. of H., on appeal, may make one. Pending 
the making of an order, consent to a specific building project in this 
zone may not be refused if it complies with the other provisions of the 
scheme, unless the authority is satisfied that other suitable land is 
available on reasonable terras, and either that the operations would 
involve danger or injury to health owing to the lack of services and the 
provision of such services would be premature' or involve excessive 
expenditure of public money, or that , they would be likely to involve 
serious injury to the' amenity of the locality. Appeal against' refusal, 
.of eonsent lies to the M. of H, If, at the time the scheme' is being made, 
it is not practicable to forecast the use to which land, subject, to a genera! 


(0) 28 Halsbury’s Statutes 82. (p) CL 80, 

(pp) IMd,, and Circular 1T50, dated J5th December, 1938. 

{q) S, 19 (!)(/), (g); 25 Halsbury’s 'Statutes 493 : cl.' 78.- Tbe.'section is fully 
annotated in Lumley’s Public Health, IXth ed., pp. 1027 et $eq, 

|r) A notice must also be served'on .-any owner on the register of owners whose 
property is affected and on 'associations' on . the . register (see post p. 163) : s. 7 (7) ; 
25 Halsbury’s Statutes 479. a , i r . w . 

(s) CL 32, 

(1) Ss, 15, 16 ; 25 Halsburv’s Statutes 488, 489, cl. 30. 
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development' , order; should be put when it is developed^ that matter 
can be left to be settled by a supplementary order (u) when the' general 
development order is made (a). The objects of the general development 
order procedure are to; enable the authority to guide the expansion of a 
town or village into areas where sewers and other services already' 
exist or can be economically provided,, and to prevent the amenity of 
rural land being destroyed by building operations before there is a 
reasonable prospect of its de%^eiopment on sound lines. A scheme 
may exclude compensation for dealing with land in this way (b ). , |2623 
, (3) Permanent Prohibition or Restriction of Building 

may be prohibited or restricted on land where it would be likely to 
involve danger or injury to health, or excessive expenditure 'of public 
money on the provision of public services (c). This may be applied to 
areas which' are low and boggy or liable to flood, or high and difficult 
of access. A qualified prohibition, or restriction, under which certain' 
kinds of buildings are allo wed, is usually more appropriate. The scheme 
may exclude' compensation for a prohibition or restriction of this 
kind (d), |263j 

(4) Saving for the Winning of Minerals, — A scheme may not exclude 

compensation for restriction on the winning of minerals by under- 
ground working, and may only exclude compensation for restriction on 
surface working if the land is included in the residential zone, has been 
substantially developed for residential purposes at the time the scheme 
is made or is not owned before the material date {e) by someone pro- 
posing to work the minerals (/). The method adopted to give effecst to 
this is to indicate on the map by a special edging the land where com- 
pensation is to be excluded for restrictions on surface working, and to 
include in the scheme a saving for all underground and surface working 
on any land except that indicated by the edging (g). £264 J 

(5) Restriction of Building Density. — In cdrder to prevent the over- 

crowding of buildings on the land and to preserve residential amenities, 
a limitation is usually applied to residential and general business areas, 
which takes the form of specifying the maximum number of single 
dwelling-houses per acre which may be erected {h). The densities 
prescribed should accord with the type of development for which, 
having regard to their situation and to the demand in the locality, the 
various parts of the area are most suitable. The effect of the density 
restriction is to prescribe average densities in each zone which may 
not be exceeded. It does not require each house to have a plot of the 
average size but, to prevent abuse of this latitude, it is usual to specify 
a minimum plot size {i). £2653 

control is exercised by means of a system of land 
;units (A). .Anyone , proposing to undertake residential development 
submits to the authority a proposal for a land unit, accompanied by a 
plan of the land to be developed. The authority may require the 
applicant to submit a plan showing the whole of his adjoining land not 
already included in a land unit, or such part thereof as they think fit. 
The authority then declares that the land or any part thereof which 


(m) See post, pp, 156, 163. (a) Note to el 30. 

(b) S. 19 (1) (d) ; ■ 25 Halsbury’s Statutes 493 : cL 78. 

(e) S. 12 (1) (e ) ; ibid., 486. 

(d) S. 19 (1) (e) ; ibid., 493 : cl. 78. 

(e) For e’xplanatioa of tbe term material date,” see post, p. 152, note in). 

(f) S. 10 (2) (iii.) ; 25 Halsbury’s Statutes 494. 

(g) CL 34. ' (h) Cis. 85, 86, 87. , (i) CL 88. 
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they tMak fit, is to form one or more land tmits. , A land unit should not 
usually include land in more than one density zone, where density zones 
are employed, but there is otherwise no objection to maMng it as large 
as the applicant ' desires. It should include land which it is proposed 
to lay out as open space, land proposed to be used for roads, and half 
the width of any adjoining road dedicated to the public. The authority 
may also allow it to include' adjoining land which they have acquired 
from the applicant for public open space or allotments ; but it should 
not include existing dwelling-houses, or the site of aiiy buMing' other 
than a dwelling-house either existing or proposed. When a land unit 
has been declared, the number of dwelling-houses which may be erected 
on it is limited to the number obtained by multiplying the number of 
acres it contains by the average number of houses pp acre specified 
in the scheme for the area or zone in which the land unit lies. L266| 

It is not usual to apply the density control to flats ; but the authority 
is given power to give or refuse consent (subject to appeal) to a proposal 
to build flats, after taking into consideration the size of the flats proposed 
and the number of persons they are designed to accommodate (I). 
Other residential buildings, such as hotels and residential clubs, are not 
usually subjected to any density control. The scheme may exclude 
compensation for restrictions on density of both houses and flats (m). 
[2673 

(6) Restriction of the Proportion of Site which may be Built on . — ^In 
order further to prevent overcrowding of buildings on the land, a 
scheme usually limits the proportion of a site which may be occupied by 
buildings (n). The proportion varies, being less for single-storey 
buildings than for buildings of a greater height, and less for dwelling-* 
houses and blocks of fiats than for other buildings. In order to assist 
in preserving the amenity of residential streets, the maximum number 
of houses which may be built in one continuous block and the minimum 
distance between dwelling-houses are usually specified for each density 
zone (o). A scheme may exclude compensation for these restrictions (p). 

|268j , ■ 

(7) Restriction of the Height of Buildings. — The height of buildings 

is controlled by fixing a maximum height and by providing that they 
shall not project above a line drawn from the centre of the street at an 
angle from the horizontal which is generally 45 degrees in residential 
zones and 56 degrees elsewhere. A scheme may exclude compensation 
for these restrictions (§')- and the authority shonild be given power to 
relax them in proper cases (r). [2693 

(8) Control of the External Appearance of Buildings. — The Act 
provides that if a scheme gives the authority power to control the 
external appearance of buildings, it must provide for appeal from their 
decision, either to a court of summary jurisdiction, or to a specially 
constituted tribunal. It may be one of the grounds of appeal that 
compliance with the decision of the authority would involve an increase 
in the cost of the building, which would be unreasonable having regard 
to the character of the locality and of the neighbouring buildings. 


{1) €1. 41, See also cl. 42 and the notes thereon In the 1989 issue of the model 
eliiuses. 

(m) S. 19 (1) (a), (b) j 25 Halsbuiy’s Statutes 498. 

Sr ^ Defence Act, 1989, s. 70 ; 82 Halsfoury’s Statutes 878. 

\ 8. 19 (I) (a) ; 25 Halshury’s Statutes 498 ; cl. 78. 

(0 S. 19 (1) Cc) ; im:ek7$., , 


(r) Cl 44. 
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' Schemes iisiially; provide for appeal to a special tribunal and specify 
that it ' shall consist of a magistrate, a surveyor and an architect (s), 
A scheme may exclude compensation for this control (ss% [^70] 

(d) '' Cmtrol ' Of the Siting of Buildings.— The model , clauses ' Contain 
a most useful clause to control the siting of buildings (t). This provides 
that before any building can be erected, an estate development plan (tt) 
must be submitted,' giving full particulars of the proposals for develop^ 
ment, not only of the site under consideration, but also of adjoining land 
belonging to the applicant. The authority may disapprove the pro* 
posals if they consider that the means of communication to the proposed 
building is not satisfactory (ti), or that the proposals are likely to 
prejudice the development of neighbouring land or injure amenity. 
These are very wide powers, and enable the authority to prevent such 
development of road frontage as would interfere with the.proper develop- 
ment of the back land, and to prevent various other forms of ill-con- 
sidered and undesirable development. There is no power to exclude 
compensation for the exercise of this control, and the clause contains 
provision for appeal from the decision of the authority. [2713 

(10) Saving for Agricultural Buildings. No provision in a scheme 
with respect to buildings applies to buildings occupied together with 
land used for agriculture, unless the site of the building is reserved by 
the scheme for any purpose, the carrying out of which in the future 
would necessitate the removal or alteration of, the building (a), and a 
clause to this effect should be included in the scheme (5). [2723 

Preservation of Trees and Protection of Woodlands. — scheme may 
include a provision for the registration of single trees and groups of 
trees for preservation (c) ; such trees may only be cut down or lopped 
for certain specified reasons or by the consent of the responsible 
authority. The single trees are not as a rule specified in the scheme, 
but are registered after it has come into operation, but the groups of 
trees should, if possible, be specified in the scheme and indicated on 
the scheme map. A scheme may also specify areas of woodland to be 
protected. If any part of such a woodland is felled, the owner has to 
replant in accordance with good forestry practice (d). If a dispute 
arises between the authority and an owner as to what is or is not in 
accordance with good forestry practice, either party may refer the 
matter to the Forestry Commissioners whose decision is final. The 
exercise of these powers may lead to a claim for compensation. [27^3 
Control of Advertisements (^). — ^A scheme may specify land as pro- 
tected in respect of advertisements. The effect of this is that the 
authority may order the removal of an advertisement or hoarding which 
seriously injures the amenity of such land. Appeal against such an order 
lies to a court of summary Jurisdiction. It is important to observe that 
an advertisement in the area may be dealt with in this way if it seriously 
injures the amenity of protected land, whether it is actually on the 
protected land or not. Thus, for example, an advertisement in an 
industrial area which is not protected may be removed if it seriously 


(®) S* 12 (1), Sohed. IV. '5 '25 Halsbury’s Statutes 485 ; el. 45. 

(ss) S. W (I) (c); ibid., 493, cl. 78. 

(I) CL 46. (tt) CL 61. 

(tt) See the prowsious of the model clause. 

(«) S. 12 (8) ; 25 Halsbury’s Statutes 486. (b) CL 86. 

(c) 46 (1) ; 25 Halsbuiy’s StatuteS'515^ ;■ cL 49. - ' ' ' - 

(d) S. 46 (2) ; iHd., 516 : cL 50. 

(e) S, 47 ; ibid., 513 : els, 52, 87. 
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injures the amenity of a residential area^ wHcli is .protected,. .Certain 
classes of advertisements are exempt, and the responsible authority 
may authorise the display of any particular class of advertisement. 

Advertisements and hoardings erected before the date of the resolu- 
tion to prepare the scheme are exempted for a period of five years from 
tiie coming into operation of the scheme (/). , Advertisements may also 
be controlled under bye-laws made under the Advertisements Regulation 
Acts fe). The control in any particular area may be effected under the 
bye-laws or under the scheme, but not under both (h). In rural areas 
control under bye-laws, though somewhat different in form, is almost 
as effective as ^control under a scheme. If, therefore, the bye-laws are 
already in force in a rural area,, they can be allowed to remain and no 
ciontroi need be provided by the scheme. In urban areas, it is probably 
better that control should *be under the scheme and that the bye-laws 
should be suspended. pTtJ 

Control of Petrol Pilling Stations. — Petrol filling stations may be 
controlled either by bye-laws made under the Petroleum (Consolidation) 
Act, 1928 {ij, or by a scheme, but not under both simultaneously. In 
a scheme, the control usually takes the form of making filling stations 
subject to the consent of the authority in any zone, and also subject 
to controi under the external appearance and advertisement clauses. 
The bye-laws lay down rules relating to the materials of construction of 
filling stations and to -the number and form of advertisements which 
may be exhibited, and they may specify areas in which filling stations 
are prohibited altogether. Outside the areas of total prohibition, they 
cannot exercise any control over the situation of a Mling station nor 
require it to provide suitable space for the fuelling of vehicles. Both 
of these matters are subject to controi under the provisions of a scheme, 
but whether controi shall be exercised in the scheme (the bye-laws, if any, 
being suspended), or shall continue to be by bye-laws, depends largely 
on the preference of the local authority concerned. 

Existing Buildings, — In order that compensation in respect of the 
provisions relating to buildings may be excluded, a scheme must 
provide that existing buildings may be maintained and their existing 
use continued, that reasonable alterations and (in proper eases) ex- 
tensions of existing buildings may be made, and that existing buildings 
which are destroyed or demolished may in certain cases be replaced (Jfc). 

An existing building is defined as one erected before the material 
date, or the erection of which was begun or contracted for before that 
date. A building erected in accordance with an interim development 
order (I) or a permission granted under such an order is^ also an existing 
buiiding(m). The material date is defined as the date on which the 
resolution to prepare the scheme took effect or such later date as may 
be fixed in the scheme (e). pTT] 


(/) S. 47 ; 25 Halsbury's Statutes 51S : els. 52, 87. 

(g) Advertisements Regulation Act, 1907 ; IS Haisbury’s Statutes 908, and 
Advertisements Regulation, Act, 1925 ; IS Halsbury's Statutes 1113. 

(Ii) See pmif p, 154. 

(i) 13 lialsbiiry’s Statutes 1170 ...: . . 

(A) S. 19 (2) ; 25 Haisbury’s Statutes 494. For details, see sub-paragrapli (c) 
of' paragraph (ii.) of this sub-section. See also clauses in Part VI, of the model 
clauses. 

(I) See pmi, p. 150, 

(■w) S. 53 ; 25 Haisbury’s Statutes 520 : cL 60. 

(w) 'S. 53, cl. 2 ; and see post, p,- 159 . 
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The model clauses provide that ail existing' buildings may be 
maintained, with a proviso that a responsible authority ' may serve 
a notice (called a warning notice) on the owner O'f an existing building 
or work which, if not such a 'building or work, would have contravened 
the scheme, that the building will be dealt with, as a contravention of ' 
the scheme: Such a notice renders the authority liable, to a claim' for 
compensation (o). The owner of such a building may apply, to the 
authority for their approval of the building and if such approval is 
given a warning notice cannot be' issued, and any such notice already 
issued is cancelled (p). Subject to the payment of compensation, 
however, the authority may prevent the alteration or rebuilding of an 
existing building which contravenes the scheme (g), [2783 

Savings.— The Act includes several savings and it is usual to embody 
them in a scheme. The more important are those mentioned 
beloW' : , 

(1) For Powers of Local Authorities, — scheme should include a 

clause to prevent it interfering with development by a local authority, 
whether or not that making the scheme under powers conferred on it 
by Parliament, on land specified in the Act or order conferring such 
powers, or with development approved by the M. of H. expressly or by 
way of sanction to a loan or consent to the appropriation of land, 
provided that when application is made for the Minister’s approval, 
a notice of the application is served on the authority responsible under 
the scheme (r). [2793 

(2) For Works below High-Water Mark. — ^A scheme may not authorise 

the execution of works below high-water mark of ordinary spring tides 
except with the consent of anyone whose consent would have been 
required if there were no scheme, and of the Board of Trade. If a 
scheme includes any foreshore or tidal land, a clause to this effect 
should be included in it (^). [2803 

(3) For Crown Lands. — Crown land need not be excluded from a 

scheme and a public department may, with the consent of the Treasury, 
enter into an agreement with a local authority, joint committee, or 
responsible authority, to provide that their land shall be laid out and 
used in accordance with the scheme (t), which should include a provision 
that it shall not be enforceable against the Crown or its tenants, except 
as may be provided in any such agreement (u). [2813 

(4) For Statutory Undertakers —ISo provision in a scheme applies 

to land or buildings that belongs to and is held or used by statutory 
undertakers for the purposes of their xmdertaking, unless they consent. 
The consent may not be unreasonably withheld and in the event of a 
dispute on that point, the decision rests with the M. of H. (a). It is 
not essential to obtain the consent of undertakers to inclusion of their 
land in proposals for reservation or zoning; but until they have 
consented, the provisions will not apply while the land continues to be 
held and used for the purposes of the undertaking. It is, however, 
necessary to obtain their consent to a reservation, as without it the land 
cannot be acquired (5). [2823 ■ , ; 


(0) S. 19 (4) ; 25 Halsbury’s Statutes 495'- ■: cl. 54. 

(p) CL 55. 

iq) S. 19 (3) ; 25 Halsbury’s Statutes 495 ; el. 58. 

(r) CL 83. (^) CL 84. 

(1) S. 33 ; 25 Halsbury’s Statutes 505. (u) Cl. 85. 

(a) S. 41 ; 25 Halsbury’s Statutes 511.- 

(b) Sched. III., Pt. 11 (2) ; Md., 531. . ' 
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AgfWiE®Ete,~ owners. See titie Town Planning Agree- 
ments WITH: Owners. Agreements may, also be entered into with 
Government departments in respect of the- application of provisions of 
a scheme to Crown lands (c). . pSSj 

Compensation (d).— Subject to a number of important exceptions (e), 
anyone who suffers damage by the coming into operation of a scheme 
may, within twelve months after the scheme comes into' operation, 
claim compensation equal to the amount by which his property is 
decreased in value and any resulting injury to his trade or profession (/). 
Where a provision in a scheme is substantially the same as one in some 
other Act, or could have been included in a scheme, order, regulation 
or bye-law under some other Act, no more compensation can be claimed 
than could have been claimed under the other Act (g). [2843 

Where a scheme gives the authority power to take action which 
might give rise to a claim for compensation, the scheme should provide 
for compensation to be claimed within twelve months after the date on 
which the authority takes the action (A). [SSSJ 

Within a month after an award of compensation, the responsible 
authority may withdraw the provision which gave rise to the claim. 
If they do this they must, within three months, submit a varying 
scheme (i) to give effect to their decision (fe). E286] 

Betterment (I).— IVhere the effect of a scheme, or of any work done 
by the authority under a scheme, is to increase the value of any property,, 
the authority may claim betterment equal to 75 per cent, of the 
increase (m). This right is so hedged with conditions as to make a 
successful claim almost impossible. It is, however, often used as a 
counterclaim to a claim for compensation. [287] 

Suspension ol Bye-laws and Sections o! other Acts.— The provisions 
of a scheme operate in addition to any bye-laws, orders or regulations 
in force in the area ; and these should be suspended by the scheme 
so far as they are similar to or inconsistent with any of the scheme 
provisions (n). The scheme should also in many cases suspend the 
operation of sect. 3 of the P.H. (Buildings in Streets) Act, 1888 (o), and 
of sect. 5 of the Roads Improvement Act, 1925 (p), where the scheme 
provides a building line, and sects. 83 and 34 of the P.H.A., 1925 (g), 
where the land is reserved in the scheme for road widening (r). [288] 

Eneoecement of Scheme and Penalties for Contravention 
The main power to enforce a scheme is contained in sect. 13 of the 
Act (s)^ It entitles the authority to remove, pull down or alter, so 


(<?) See sub-heading For Crown lands,” ante, p. 154. 

(d) .-Si* .alaw title, (&i«PENSATXQN-3FOB Town Plaj^ 

(e) A note whether compensation may or may not be excluded is made 
ante, WMn eicpmining the provisions. A list of the exceptions Is given in the Act 

(t), (2) ; 25 Hakburjrs Statutes 492, 499, and they are Mly dealt with under 
tna title Comfehsation fob Town Planning, 

(f) S. 18 (1) ; 25 Hakbury’s Statutes 492. 

(g) S.J^(l),(a); ibid., 496. 

m) a. 22 (2 ) ; md., 500 ; cl. 77. 

(i) See pp. 155, 188, pmi. 

0} B.M; m Halsbuiyk Statutes mi. 

(I) S. 21 ; md., m.' 

llim rbf see s. 21. 

H li Statute 810 s ,el. 28. (p) 9 Malsbury’s Statutes 228. 

PI B Statute U28, nm. (T) Cl. 75. 

25 Hakburyk Statute 488. 
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as to bring into conformity , with the scheme any building or work 
which conflicts with the scheme i to prohibit any land or building from 
being , used for a purpose which contravenes the scheme ; to reinstate 
any land being used for a purpose which, contravenes the ■scheme unless 
it is an existing use (^) , I and to execute any work required under the 
scheme where delay in .executing it is interfering' with the, efficient 
operation of the scheme (u)» Before adopting any ' of these courses, 
the authority must' serve a -notice on the owner and occupier and any 
other person affected, who may appeal to a court of summary jurisdic- 
tion (a). Unless the building is an existing building or work (5) the 
expenses incurred by the authority may be recovered summarily as a 
civil debt (5). Certain uses of a building or land may be prohibited 
under the section, and any person who uses any land or building for a 
purpose which has been so prohibited is liable to a fine not exceeding 
£50 and a further fine of not exceeding £20 for each day the use is 
continued after conviction (c). The model scheme makes the con- 
travention of, or the failure to comply with, any of its provisions an 
offence subject to maximum penalties of 40^. for each offence and a 
further 20^. for each day the offence continues after conviction ; and 
there is a- special penalty, not exceeding £50, for the unauthorised 
cutting down or wilful destruction of a registered tree {d). pOOj 

Appeals 

A scheme gives the authority considerable discretion to give or 
withhold consents, to make orders and serve notices, and there is 
usually an accompanying right of appeal. Apart from a special pro- 
vision as to appeals relating to the control of external appearance of 
buildings (^), the Act lays down that appeals should be either to a 
court of summary jurisdiction, with right of appeal to quarter sessions, 
or to the M. of H. whose decision is to be final (/). It is for the authority 
making the scheme to decide which tribunal to specify for appeals 
under any particular clause (g), but it should be observed that the 
Minister is not prepared to take appeals relating to the layout and 
construction of streets by owners ; the control of the height of hedges 
and fences to prevent obstruction to view along roads ; the preservation 
of trees ; the control of advertisements and the provision of loading 
accommodation for business or industrial premises (A). The usual 
practice is to make appeals on all matters, other than the foregoing, to 
be to the Minister (i). It may be noted that when an appeal lies to a 
court of summary jurisdiction, the parties may agree to refer the 
matter to the Minister or to arbitration ; and that when it lies to the 
Minister, they may agree to refer it to arbitration (A), 

Variation and Revocation oe Schemes 
- The provisions of a scheme in operation may be varied in the 
following ways r : 

By a "Varying Sehemi.— A scheme may be varied or revoked by the 

(t) See definition in s. 53 of the Act ; 25 Halsbnry’s Statutes 520. 

0^) Ss. 18 (1), 20 (2) ; 25 Halsbury’s Statutes 4S6, 

(a) S. 18 (4). (5) S. 18 (6). 

(€) S. 18 (7). (d) Cl 78. 

(e) See p. 150. (/). Ss. 89, 40 ; 25 Halshury’a Statutes 510. 

(g) Note to ci. 68, 

{h) See the note to CL 63 in the model clauses, 

(i) CL 68. (k) S. 40i '25 Halshury’s Statutes 510. 
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making of a fresh selieme covering the same area or part of it (I). ' ^Snch 
a scheme maybe made- in the ordinary way laid down for making a 
scheme, or it may be made by the Minister, on the application of a 
' responsible authority under the original scheme , or of a Joint committee 
or of any other authority or person concerned (m). ' [292] 

; ■ Bf a. Supplementary Scheme, — ^Where- regional ' scheme is in 
operation, its provisions may be augmented by a supplementary scheme 
incorporating, with or without modification, the provisions of the 
original scheme and adding others {?i). This procedure is rarely 
adopted. Variation in this case can be only consequential. £293 J , 

By ■ a Supplementary Order.— A scheme may include a provision giving 
power to any responsible authority under the scheme, or to any local 
authority or county council concerned, to make supplementary orders 
for the purpose of supplementing or varying the scheme, or to adopt 
such orders proposed by landowners (o). 

The procedure followed in making a supplementary order is identical 
with that of the preparation of a scheme (p). £2943 

Control of Development during Preparation of Scheme 

Between the date on which the resolution to prepare a scheme 
takes effect (g) and the date on which the scheme comes into operation, 
development (r) is controlled under a general interim development 
order made by the Minister of Health {s\ who may also make a special 
interim development order in relation to any particular area. The 
general development order permits development carried out under 
powers conferred by Act of Parliament or by an order which has been 
approved by resolution of each House of Parliament, on land specified 
in the Act or order, development by a local authority under certain 
conditions, the maintenance of existing buildings (t) and' development in 
accordance with an approved scheme (u), and empowers the authority (a) 
to permit other development. A local authority when giving per- 
mission may attach conditions (6). A scheme should provide that 
when it comes into operation any such conditions which are not 
inconsistent with the scheme may be enforced as though they were 
imposed under the scheme (c). The order also empowers the authority, 
with the consent of the M. of H,, to suspend the operation of any 
provisions of local Acts, orders, bye-laws or regulations, when this is 
expedient in order to promote the proposed development. This power 
is often invoked, for example, to enable an authority to grant relaxa- 
tions in the width of estate roads in accordance with proposals in the 
scheme (d). [2953 


(m) S. 8 (4), (5) ; ibid. 

(o) S. 14 ; ibid,, 488 : cl. 89. 


(I) S, 8 (3) ; 25 Halsbury’s Statutes 481. 

(n) S. 9 ; Md. 

(p) S. 14 (2) ; Und,, 481. 

(^) See poM, p. 169. It should be noted that this control is not available where 
the resolution is for a supplementaiy or varying scheme. 

(r) Development includes all building and any change of use of land or buildings, 
but does not include agricultural development : s, 58 ; 25 Halsbury’s Statutes 520. 
_ > 26 Halsbury’s Statutes 482, .and the Town and Country Planning 

(General Interim Development). 'Order, 1988; S,R. & O., 1988, No. 286. This 
order is referred to hereafter under this title as the order. 

(<) For the meanipg of the term “ existing budding,” see ante, p. 152. 

{t#i Order, art. 4, 

(a) See heading ” Interim Development Authorities ” under title Town Planning 
Auotobitibs. 

(b) S. 10 (2) ; 25 HaUsbury’s Statute 482. (c) CL 68. 

(«l) S. 10 (8) ; 25 Halsbury’s Statute 484 ; and Order, art. 9. 
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Tt should be noted that the authority may not refuse permission, 
except in the ^ special circumstances specified in the' Act and order, for ; 
(1), the erection or use .of a new' building on the. site of an' existing 
building or of one that was standing within two years before the material 
date (^) ; , ' (2) the alteration or extension of existing , buildings {/)■; 
(8); the erection of additional buildings on the same site as an existing' 
building; (4) the erection of buildings required in connection with, 
sports or recreation grounds; and (5) the erection of outbuildings in 
the curtilage of a dwelling-house (J^) ; and that before permitting 
development which would conflict with a preliminary statement, the 
interests must be considered of those whose land is being or has been 
developed in accordance with the statement, and of any others affected 
by the proposal (g). C296]| 

An application for permission for interim development must be 
in writing and be accompanied by plans in duplicate. If the application 
does not contain sufficient information, the authority must ask for the 
additional information they require within seven days of the receipt 
of the application. If the applicant does not furnish the additional 
information within seven days of the receipt of the requisition, the 
application may be refused. Where the authority is also the bye-law 
authority, as is usually the case, the submission of an application under 
the bye-laws is deemed to be an application for interim development 
permission (A). The grant or refusal of permission must be in writing, 
and if conditions are imposed or the application is refused, the reasons 
for the authority’s decision must be stated in writing (^), Unless the 
authority give this notification to the applicant within two months of 
their receipt of the application (or such longer period as the applicant 
may agree in writing to allow) unconditional permission is deemed to have 
been given (k). If the authority refuses consent or imposes conditions, 
the applicant may, within twenty-eight.days (or such longer period as th(5 
Minister may allow) appeal to the M. of H., whose decision is final (/). The 
M. of H. has power to direct a local inquiry upon the appeal. I[297]| 

The effect of an interim development permission is to give the 
building or use, in respect of which the permission is granted, the same 
status as that of an existing building or an existing use (m). A refusal 
of permission cannot be enforced at the time, but development during 
the interim period, except in accordance with a permission, becomes a 
contravention of the scheme unless it complies with the provisions of 
the scheme (tz). A scheme comes into operation when it does not 
prevent development in accordance with an interim development order 
or permission thereunder, of the building or unless the work has been 
started or contracted for before the scheme comes into operation, or 
the permission has been scheduled to the scheme or has been granted in 
the interval between the resolution to submit the scheme for the 
Minister’s approval and the coming into operation of the scheme. 
Development permitted after that date or the permission for which is 

(e) For the meaning of the term material date/’ see ante^ p. 152. 

(/) For the nteaning of the term “ existing building/’ see p. 152, 

(ff) S. I'O (3); 25 Halsbury’s Statutes 482; and Order, art. 6; S.R, & O., 19.S3, 
No. 230. . . . 

(g) Order, art. 7. (A) art. 8. 

(i) Order, art. 10. (k) S. 10 (B ) ; 25 Halsbury’s Statutes 482. 

Cl) S. 10(5); tm, 488. 

(m) For the meaning of the terms “ existing, huilding ” and “ existing use ” and 
an explanation of their status under a seherne, see ante, p. 152. 

(n) CLOT. 
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included in' the schedule is given protection in the scheme. It should 
be noted, however, that within two months , after the scheme comes 
into operation, a notice can be served in relation to such protected 
development, if it does not comply with the provisions of the scheme, 
making it a contravention of the scheme. Such a notice renders the 
authority liable to a claim for compensation (o). p983 

If the authority are satisfied that their refusal of an interim develop- 
ment application or that the conditions attached to their consent will 
cause the applicant damage or expense, they may offer a contribution 
towards such damage or expense (p), and if there is an appeal, the 
Minister must take into consideration any such offer before coming 
to Ms decision {q% If the Minister dismisses the appeal or imposes 
conditions, any additional damage the appellant may have suffered 
owing to his decision is taken into account when compensation is being 
assessed after the scheme has come into operation (r). The effect of 
these provisions would seem to be that if an owner develops land during 
the interim period and is involved in loss or additional expense by 
reason of having made his proposals to conform with the scheme 
proposals, he will not be able to claim compensation, unless he first 
submits proposals unacceptable to the authority and appeals against 
their decision. The appeial can, however, be avoided if the authority 
make a satisfactory voluntary contribution. If an appeal is dismissed 
on the ground that the land ought to be reserved in the scheme for a 
public open space, and the Minister is satisfied that the land is suitable 
for immediate development, the owner may Require the authority to 
acquire the land(^). The scheme must provide for compensation in 
cases where expenditure is incurred to comply with a condition imposed 
or confirmed by the Minister and the expenditure becomes abortive 


owing to an alteration to the scheme before it is approved (i). [299] 

In coming to a decision on a particular application, the authority 
will, in practice, have regard to the proposals to be included in the 
scheme. In the early stages of the preparation of the scheme, before 
the proposals have been worked out, the authority may not be able 
to do more than to see that proposed buildings are set well back from 
roads which may have to be widened ; to prevent the use of land and 
the erection and use of buildings for purposes, or at heights or densities, 
which are considered likely to be dangerous to health or detrimental 
to the amenities of the neighbourhood or likely to involve undue or 
premature expenditure of public money in the provision of services, 
and to exercise control of the external appearance of buildings. In the 
later stages, when the proposals have taken definite shape, an application 
should be granted, in the normal course, only if the development conforms 
with the proposed provisions of the scheme, subject to the exercise of 
such discretion as the proposed provisions of the scheme allow. pOOj 
During the early stages in the preparation of a scheme, an owner some- 
times submits zoning proposals for his land, in the form of an interim 
development application, not because he has any immediate intention of 
developing but solely in order to ensure that his land shall be zoned in 
the scheme in a way which he considers will ultimately be profitable to 
him. The interim development procedure is not intended for this 
pui|K>se(tt.) ■ CBOIJ 

^ (F) S* 19 (4) ; 25 Halsbury’s Statutes 48S. 

w) f* ^9 6) ; - (r) S. 18 (2) ; ibM., 402. 

(0) S. 10 (6) ; im., 484. S. lO (7) ; iMd. 

(m ) ' Memoraadum T. C. F. 2, Issued by M. of H,, Marcb, 1033. 
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■'Peoceduee foe making Schemes 

The procedure ill' connection with the making, approval, validity 
and coming into effect of planning schemes is laid dowi.' ^ partly in the 
Act'(a): and partly in. the Town and Country Planning Megulations (6) 
made l3y the Minister' under sect. 87. It is divided into definite stages, 
namely, the resolution to prepare a scheme- ; the preparation and 
adoption of the -draft scheme ;■ the making of the scheme and submission 
to the M. of H. ; the' approval of the scheme by the Minister; the 
laying of the scheme before Parliament ; tfie opportunity to; challenge 
its validity, and the coming into operation of the scheme. £8023 

The Eesolntion to Prepare a Scheme. — ^The first formal step m the 
procedure is for the local authority (or joint committee) to pass a 
resolution deciding to prepare (c) a planning scheme (d) in respect of 
an area (e) the boundaries of which are defined on a map, known as 
the “ resolution map,’’ which must also indicate those parts of the area 
that are already built upon (/). Before passing a resolution every 
interested local authority (g) must be consulted (^), and at least one 
month before the resolution is passed, a copy of it must be sent to every 
such authority and facilities must be given to them to inspect and copy 
the accompanying map. A representation made within the month by 
any of these authorities must be considered before the resolution is 
passed {^). Notice of the resolution must be published, as soon as may 
be, in a local newspaper (k) stating that the resolution map will be on 
deposit for public inspection and that suggestions for the modification 
of the area of the proposed scheme may be sent to the authority within 
a specified period. Any written suggestions received within the time 
specified must be considered by the authority which, if it thinks any 
modification of the area to be desirable, must amend the map and pass 
a fresh resolution (Z). £8083 

A resolution to prepare a planning scheme does not take effect 
until it is approved by the M. of H. (m) and, accordingly a duplicate 
of the resolution map and a certified copy of the resolution (or of 
the amended map and resolution) must be transmitted, as soon as 
may be, to the Minister, together with copies of ail suggestions for 
the amendment of the area which have not been met or withdrawn 
and a statement of the grounds on which the authority consider that 
land already built upon and land unlikely to be developed may properly 
be included in the scheme (fi). If the area to which the original resolu- 
tion applied has been modified, notice of the submission to the Minister 
of the amended resolution must be advertised ; and suggestions for the 
further amendment of the area may be sent to the Minister within a 


(a) Ss. 0 — 9, and First and Fourth Schedules ; 25 Halsfouiy’s Statutes 475—, 

481,. 525, 588. . , . 

(d) S.R. & O., 1988, No. 742 ; referred to hereafter under this title as the 
Reflations. 

(c) Or adopt a scheme proposed by owners ; this course (as expismed in footnote 
(f), anie, p. 141) is rarely followed, but the procedure throughout is the same as that 
for the preparation of a scheme initiated by the local authority. 

(d) S. 6 ; 25 Halsbury’s Statutes 475. 

(e) See “ Power to make schemes and land to which they may apply,” anie^ 
p. 141. 

(/) Regulations, art. 10. 

(g) This term is defined in art. 2 of the regulations. 

(k) S. 6 (B) ; 25 Halsbury*s Statutes 476. (i) Regulations, art, 80. 

(k) See “ Notices,” p, 168. (i) Regulations, art. 10. 

(m) S, 6 .(2) ; 25 Halsbury’s Statutes 475. (n) Regulations, art. 11 (1). 
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specifled period (o). The Minister may, if he , considers it necessary, 
order a' local inquiry to be held (p) for the purpose of hearing repre- 
sentations from any interested local authority (q) or person and must, 
after considering all suggestions that have been submitted to Mm, 
notify the authority that he approves the .resolution, with or without 
modifications, or that he disapproves it(f). The resolution becomes 
elective' from the date on which the Minister approves 'it. Within 
fourteen days (. 5 ) of its taking effect notice thereof must be published 
in the London Goodie and also in a local newspaper, and witMn six 
months a personal notice must be served on the owner and occupier 
of every hereditament in the area as shown by the latest assessment 
under Schedule A, of the Income Tax Act. The names and addresses 
for this purpose may be obtained, on payment, from the Surveyor of 
Taxes for the area (j5). [3043 

If an authority has not decided to prepare a scheme and if the 
M. of H., after holding a local inquiry, is satisfied that a scheme ought 
to be prepared for any land in the authority’s district, the Minister has 
power, by order, to require the authority to prepare a scheme (u). 
Such an order has the same effect as a resolution passed by the authority 
and approved by the Minister. Similarly, if the Minister is satisfied, 
after holding a local inquiry, that an authority has failed to adopt a 
scheme which has been proposed by owners and which ought to be 
adopted, he may order the authority to adopt it (a). [305] 

A resolution to prepare a scheme, passed by a local authority or a 
joint committee, may be revoked as to the whole or any part of the area 
to which it applies, either by a subsequent resolution passed by the 
local authority or joint committee or by order of the M. of H, The 
revoking resolution requires the approval of the Minister, who in giving 
his approval or in making an order must secure the right to claim 
compensation of any person whose property has been injuriously 
affected by reason of an interim development decision on appeal, or 
who has incurred expenditure ^o comply with conditions imposed on 
the grant of an interim development ^plication wMch has been 
rendered abortive by the revocation (i). 1.3063 

Preparation and Adoption of Draft Scheme (including Work Pre<» 
paratory Thereto)*"The next stage is the preparation of the draft 
scheme (c), but before proposals can be formulated, a preliminary 
suifvey of the area must be carried out and the ordnance map (usually 
to the scale of 1 : 2,500) brought up to date (d). Complete details of 
all new development need not be shewn, but any new road and any 
recent improvements in an existing road must be accurately indicated. 
The presence of recent buildings should be indicated by showing 

( 0 ) Regulations, art. 11 (2). (p) lUd., art. 11 (3). 

(q) lUd,^ definition in art. (2). (r) art. 11 (4). 

(s) The Minister may extend any of the time limits given in the relations 
(ait. 85) if he thinks fit, but this particular time limit is fixed in the Act and the 
Minister has no power to extend it. If the notices are not issued in time, a fresh 
resolution must he passed. 

(0 S. ^ ; 25 Halsbury’s Statutes 478. iu) S. 86 (1) : ihtU, 507. 

(a) S. 86 (3) ; %m,, 508. {b) S. 6 (4), (5) ; iUd, 

(c) The reflations under former Town Planning Acts required an intermediate 

the preparation of a preliminary statement and its submission to the 
. Minister for approval. Under the current regulations (S.R. & O., 1988, No. 742) 
the preparation of a preliminary statement is not necessary and, in modern practice, 
is not normally undertaken. 

(d) If possible, this preparatory work should be done before the resolution to 
pcopare the scheme is passed ; in practice, however, thfe course is rarely adopted. 
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approximately accurate outlines of development. An aerial • survey 
may be found valuable for these purposes.. Later on, when the proposals 
are being worked out, existing buildings and curtilages wbich are 
affected by road proposals or which lie close to the boundaries between 
different zones will need to be plotted accurately. ' In carrying out the 
survey, attention should be given to the following points : 

(1) The, physical features of the area, including such matters as 

the presence of minerals, the nature of the subsoil, and the 

uses for which land is specially suitable or unsuitable. 

(2) Statistics of the distribution and tendencies of the population 

and of the principal occupations followed in the locality. 

(3) Transport services and statistics of traffic on important roads. 

(4) The type, distribution and trend of business, industrial and 

residential development. 

(5) Existing and projected public services and their economical 

range.; ' 

(6) Open spaces, allotments and general amenities. 

(7) Buildings or other objects of architectural, historic or artistic 

interest. 

(8) Public works contemplated in the area. £607] 

As soon as tentative planning proposals have been worked out, the 
owners of land and other interested persons should be consulted and 
their co-operation secured (<?). The most convenient way to do this 
will be found to be to issue a circular to all the owners of undeveloped 
land whose names and addresses can be ascertained, inviting them to 
call at the offices of the authority to confer with the official deputed 
to prepare the proposals. At these conferences, the scope and objects 
of the scheme and the detailed proposals should be explained, and 
modifications to meet the owners’ views discussed. This opportunity 
should be taken of ascertaining the boundaries of the owners’ land and 
names and addresses of the owners of adjoining land. [6083 

District valuers have been authoi’ised by the Board of Inland Revenue 
to give advice to authorities preparing schemes (/). Their advice will 
consist chiefly of drawing attention to proposals which may involve 
particularly heavy claims for compensation, either when the scheme 
comes into operation, or when land is acquired under the scheme. 
They will also draw attention to any proposal which they think would 
involve a landowner in special hardship. The district valuer’s advice 
should be sought as soon as the tentative proposals have been worked 
out. It is strictly confidential and will not include definite valuations 
except where definite agreements for acquisition or appropriation 
iiivolving loan sanctions are proposed. [BOOJ 

The draft scheme must be completed and adopted by resolution 
of the authority not later than twenty-four months from the date on 
wffiich the resolution to prepare the scheme took effect. It may not be 
adopted earlier than three months from the date on which the service 
of the notices intimating the coming into effect of the resolution to 
prepare the scheme was completed (g). [610] 

Before the resolution making the scheme is passed, the clauses 
will have to be printed, and it is advisable, though not essential, that 


(e) Heguiations, art. 32. See also title Town Planning Agreements with 
Owners. ■ ■ 

(/) M. of H., Memorandum T. & C. P.134 (revised), 1935. 

(g) IMd,, art. 12 (1). See ante, p, 160, 
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they should be printed before the draft scheme is adopted. The M. of H. 
have' made' arrangemeBts with H.M. Stationery Office for the printing 
of schemes and all arrangements for printing should, therefore, be 
made through the Ministry who have issued a memorandum of iiistrac« 
tions on the subject (h). The M. of H. have also issued instructions for 
the preparation of the map (^). 

At least , two months before the draft scheme is adopted, a copy , of 
the clauses must be sent to every interested local authority (&) and a 
representation made by any of these authorities must be considered 
before the draft scheme is adopted. The resolution adopting the draft 
scheme must be passed at a meeting of the authority of which special 
notice indicating the business to be transacted has been given to each 
member (I). T& authority must give notice (m) of the adoption of 
the draft scheme stating that the draft scheme and draft scheme map 
will be on deposit for public inspection and that any objections or 
representations may be submitted to the authority within a specified 
period. Any person who submits any objection or representation must 
be given an opportunity to appear and be heard by one or more members 
or officers of the authority (n). £312] 

The Making of the Scheme and its Submission to the llinister of 
Sealth. — ^Within nine months from the date of the resolution adopting 
the draft scheme the authority must pass a resolution making the scheme 
and embodying any modifications they deem necessary as a result of 
their consideration of the objections to the draft scheme (o). The 
draft scheme map, may, with the consent of the Minister, be altered to 
make it into the scheme map (p). The resolution must be passed at a 
meeting of the authority of which special notice indicating the business, 
to be transacted has been given to each member (q). Within a month 
after the passing of the resolution, a copy of the scheme and of the 
scheme map must be submitted to the Minister, with copies of any 
objections made to the draft scheme which have not been met or 
withdrawn, and with information about the scheme on a form supplied 
by the M. of H. (r). The authority must give notice (s) of the submission 
of the scheme, stating that the scheme and scheme map will be on 
depbsit for public inspection, and that any objections or representations 
may be submitted to the Minister within a specified period (t). [313] 

Approval of Scheme by BImister o! Health.— The Minister considers 
the scheme and the objections and causes a local inquiry to be held by 
one of his inspectors at which any interested local authority or persons 
affected by the scheme may be heard (u). The inspector subsequently 
makes an inspection of the area. After further considering the scheme 
and the report of the inspector, and after consulting the authority, the 
Minister makes any modifications to the clauses he deems necessary 
and requires the authority to make modifications to the scheme maps in 
accordance with his instructions. It is important to note that once 
the resolution making the scheme has been passed, no alteration can 


(k) M. of H. Memorandum I*. & C. F. 

(i) M. of H. Memorandum F. & C. F., S, X9S9. 

t TMs term is defined in art. 2 of the Eegi^tions. 

Beguteions, art. 12 (2). (m) See post, p. lU. 

^ (1)* 

f M (2). (q) md., art. 14 (6). 

(f) Jm., art. 14 (4). • ^ ^ 
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be ' made to the clauses or the map. except by -the Minister or on :Ms 
instructions. Ify after submitting the scheme to the Minister, the 
authority find that there is some afteration which should be made, they 
should request the Minister to. make it. ' £814 J 

The scheme and -scheme map in the form in which the Minister 
proposes to approve them must be deposited for public inspection, and\ 
the authority must give notice of -the intention of the Minister to 
approve the scheme, stating that any objections or representations, other 
than those already made, may be submitted to the Minister' within, a 
specified period. The authority may themselves make objections or 
representations, and, if the authority so request, the Minister- will hold 
another public inquiry (a). If, as a result of these objections, or of the 
public inquiry, the Minister decides to make any further modifications 
he will inform the authority and, if the authority so request, he will 
hold another ' inquiry (S), In practice it is very unusual for .'either of 
these additional inquiries to be held. 

The Minister will then approve the scheme, and the authority must 
give notice of the Minister’s approval stating that the scheme and 
scheme map will be on deposit for public inspection, and that the 
scheme will be laid before Parliament. If the Minister should disapprove 
the scheme, the authority must give notice of the disapproval (c). piSj 

Laying of Scheme before Parliament, ¥alidity and Date of Operation 
of Scheme. — When the scheme has been laid before each House of 
Parliament for twenty-one days on which that House has sat, the 
authority must give notice in the form laid down in the regulations (d), 
that it is capable of coming into operation. Any person may question' 
the legality of the scheme before the High Court within six weeks of the 
date of this notice. At the end of this period, the scheme comes into 
operation and its validity cannot afterwards be questioned, £8163 

Peoceduke foe Making Sitfplehentaey Schemes, Vaeying 
Schemes, Stjfplementaey Oedees(^), and Geneeal Develop- 
ment Oedees (/) 

The procedure for making supplementary schemes and varying 
schemes is similar to that for making original schemes with minor 
alterations to suit the different circumstances (g). The procedure for 
making supplementary orders and general development orders is also 
similar to that for making schemes with a few simplifications, except 
that general development orders heed not be laid before Parliament (h), 
£8173 

Notices 

When the authority give notice of the Minister’s approval of a 
resolution to prepare a scheme (i) they must include a statement as to 
the rights of persons concerned to have their names and addresses 
registered for the purpose of the service of subsequent notices (^). 


(«) Regulations, ’art. 16 . ' 

(b) lbm,f art. 17. (c) art. 18. 

■ (d) iWd., art. 19 and Second Schedule and; Act, First Schedule, Pts. I. and II. ; 
25 Halshury’s Statutes 525, 526. 

(e) See anie, p. 156. (f) Smanie^p*lS^. 

(g) Regulations, Part V. (h) IMd., Part VI. . 

(i) See mte, p. 159. (ifc) S. 7 (2) ; 25 Halshury’s Statutes 478. 
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■ Those who' can require their names and' addresses to be registered ' are 
owners of property in the area (including a lessee the unexpired term 
of whose lease exceeds three years) and, persons claiming to be such 
owners (I), any association representing owners of property within the 
, district, of the authority,' and any local association representing' business 
or industry (m). The register is kept by the authority ;■ and when a 
name is added to the register (which may be^done at any time), the' 
authority must inform the person or association concerned^ The 
authority may revise the register from time to time (b). 

When in the course of the procedure, the authority has to give notice 
of any matter, the notice must be published at least once during each 
of two successive weeks, with an interval between each publication 
of at least six clear days, in a newspaper circulating in the area (c), 
and a copy of the notice must be served on every person or association 
on the register (n). Notice must also be served on the following : 

Every interested local authority (p) ; the Minister of Agriculture 
and Fisheries ; the Commissioners of Works ; the Minister of Transport ; 
the Postmaster-General ; the Board of Education ; the Electricity 
Commissioners; and any statutory undertakers with powers in the 
area {q), [SIS] 

Registers and Facilities for Inspection of Scheme 

After the scheme has come into operation, the authority must keep 
the following available for public inspection (f ) : 

( 1 ) The scheme and scheme map. 

( 2 ) Agreements scheduled to the scheme. 

( 6 ) Interim development permissions scheduled to the scheme. 

(4) Interim development permissions given after the date of the 

resolution to submit the scheme to the Minister. 

(5) Consents given by statutory undertakers under sect. 41 ( 5 ). 

( 6 ) A register of land units identifying each land unit by reference 

to a map (i). 

They must also maintain a register of approvals, consents, authorities 
and permissions granted by them or on appeal from their decision, and 
of any conditions imposed or agreed in connection therewith {u). 

{l) The definition of “ owner ” is in s. 53 ; 25 Halsbury’s Statutes 520. 

(w) S. 7 (6) ; 479. (n) S, 7 (7) ; ibid. 

( 0 ) Regulations, art. 4. 

(p) Defined in art, 2 of the regulations. 

Regulations, art. 2 (1), 5 ( 1 ). 

(4 25 Halsbury’s Statutes all. See mite, p. 153. 

it) Cl. 41. ^ 


(r) Cl. 81. 
(u) Cl. 70. 
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Introductory — In this title it is proposed to treat of town’s or public 
meetings. A meeting is a gathering or assembly of a number of people 
for purposes of intercourse, entertainment, discussion, legislation and 
the like (a). A public meeting may be defined as a meeting hona fide 
and lawfully held for a lawful purpose and for the furtherance or dis- 
cussion of any matter of public concern, to which the public or any 
particular section of the public is invited or admitted, whether the 
admission thereto is general or restricted (5). 

This title will deal with so-called “ town’s meetings,” that is, meetings 
of local government electors called in pursuance of an Act of Parliament, 
e»g, in connection with the promotion of private bOls ; meetings called 
by the mayor in his official capacity to discuss and express an opinion 
on matters of public interest ; and public meetings convened by persons 
interested ir promoting them for social, political, or other purposes* 
£820] 

Town’s Meetings.—There are certain cases in which what are com- 
monly called town’s meetings must be held. Examples are cases of 
promotion of private bdls by local authorities, Sunday cinematograph 
entertainments and the adoption of certain Acts of Parliament. See 
title Adoptive Acts* 

On the Promotion of a Bill in Parliament, — In the case of the pro- 
motion of a bill in Parliament by a borough or urban district, sect. 255 
of the L.G.A., 1988 (c), requires that the promotion shall be approved 
not only by the passing of two statutory resolutions by the council 
but also by the local government electors of the area of the authority (d), 
whose %vishes are to be ascertained in the prescribed manner(^). 

(a) Murray’s ' Dictionary , 

(b) See Report of Departmental Committee (1909), appointed to consider the 
duties of the police with respect to the preservation of order at public meetings. 

(c) 20 Halsbury’s Statutes 444. 

(d) This approval, however, is not required in the case of a bill promoted by a 
borough, the sole purpose of which is to create the borough a county borough or 
extend the area of a county borough. 

(e) See L.G.A., 1988, Sched. IX.; 26 Haisbury’s Statutes 510. 
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The schedule provides that notice must'be given by placards' and by 
advertisement in at least one local newspaper in two consecutive 
weeks. . The first' notice must be- given within seven days after the 
deposit of the bill and must, state the title and objects of the bill, 
that the bill has been deposited, that copies -may be inspected and 
■ purchased at a specified place within the borough or district, and 
that a public meeting of local government' electors for the purpose' of 
considering the question of the promotion of the bill will be held 
on a named day not less than fourteen days nor more than twenty- 
eight days after the first advertisement of the notice (paras. 1 
and 2). The meeting of the electors must be held in accordance with 
the notice. The mayor or chairman, or if he is unable or unwilling, a 
person appointed by the council, presides at the meeting, but if none 
of these are present within ten minutes after the time appointed for 
the meeting, the meeting must choose an elector present at the meeting 
to preside (para. 6). It is the chairman’s duty to satisfy himself that 
the meeting is properly convened. With the consent of the meeting, 
the person presiding may adjourn the meeting for not more than seven 
days (para. 4). On opening the meeting the person presiding or a 
member or officer of the council gives such explanation as he thinks 
expedient (para. 5). The question of the promotion of the bill is put 
by the person presiding, either by a resolution in favour of the pro- 
motion of the bill, or by separate resolutions in favour of the promotion 
of any provision of the bill but together covering the promotion of the 
whole bill, and the meeting shall decide (the voting being by show of 
hands) for or against any such resolution (para. 6). No amendment is 
admitted. The meeting may require the person Residing to deal 
with any provision of the bill by a ^separate resolution (para. 6 (b)). 
The person presiding explains the resolution. Unless a poll is duly 
demanded in the manner provided by para. 8 of the Schedule, the 
decision of the meeting on the resolution is final (para. 7). A poll may 
be demanded with respect to any resolution by one hundred electors or 
one-twentieth of the electorate whichever is the less by requisition 
within seven days after the date of the meeting or its adjournment. 
If the decision of the meeting is against the resolution the council 
may demand a poll (paras. 8, 9 and 10). In the case of an equality of 
votes at a meeting of electors the decision is to be taken as against 
the resolution voted upon (para. 17). The chairman has a vote in the 
first instance but not a casting vote. If the meeting or poll, as the 
case may be, is against the bill the council must withdraw it. [3213 
Whether an entrant to a meeting of electors is a local government 
elector can be checked by reference to the register of electors. See 
title Bills, Paeliamentaey and Peivate. [3223 

Under the Sunday Entertainments Acty 1932 (/). — In order to extend 
the power to allow the Sunday opening of cinemas to some areas a public 
meeting of local government electors is necessary in certain circum- 
stances. By sect* 1 (5) the Act extends to every area where places were 
opened and used, within the period of twelve months ending on October 
6, 1931, on Sundays, for the purpose of cinematograph entertainments 
in |)ursuance of arrangements made with the authorities in the area 
having power to grant licences under the Cinematograph Act, 1909, 
but it also applies to any borough or county district if it is extended to 
them by an order approved by a resolution passed by each House of 


if) 2S Halsbury's Statutes 921. 
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I PafliameEt. Such approval is obtained by councils of county boroughs, 

boroughs, urban and rural districts, upon application to Parliament, 
by, the procedure specified in the -Schedule to the Act (g). ' Until such 
approval by Parliament, the licensing authorities in. these areas have 
I no power to' allow places within their jurisdiction to be opened on 

Sundays for , cinematograph entertainments. -[3263 

The schedule provides that the council shall publish, by. means 
of placards and advertisement in at least one newspaper circulating 
: in the borough or district, notice of their , intention to subm.it to the 
' Secretary of State a draft order appl 3 dng for the extension to- their 
area of the powers prescribed in sect. 1 of the Act. .With the exception 
of rural districts, all councils making such application are then required 
to hold, on a day not less than fourteen nor more than twenty-eight days 
after the first advertisement of the notice, a public meeting of local 
government electors to consider the proposal that the draft order shall 
be submitted to the Secretary of State. If, after that meeting, objection 
^ is raised to the proposal by one hundred electors or one-twentieth of 

I the electorate, whichever is the less, a poll of the electorate must be 

held. The meeting and the poll must be held in accordance with the 
procedure prescribed by Sched. IX, to the L.G.A., 1938(A), with 
modifications. The expenses of a town’s meeting or poll of electors 
are to be defrayed by the council out of the general rate {i% but there 
would, it is submitted, be nothing illegal in the council receiving from 
persons interested in the controversy on the one side or the other a gift 
of the amount of the ascertained expenses under the L.G.A., 1933 (A). 
[8243 

If the proposal of a R.D.C. meets with objection in writing from 
the same number or the same proportion of the local government 
electors, a person appointed by the Secretary of Stato is to hold a public 
local inquiry to ascertain the public opinion in the^ district. See title 
Sunday Entertainments. [8253: 

Public Meetings. Common, There is no right of public meeting 

recognised by English law nor is there any codified law regulating 
public meetings. The right as it is known to-day has arisen out of 
custom and is the outcome of the freedom of the individual, subject 
to his obeying the law, to act as he pleases, so that in considering the 
law relating to public meetings it is only necessary to consider the 
limitation or restrictions which are placed by the law upon the rights 
of individuals to go where they please and to do and to say what they 
please. [3263" 

On Fvhlic Open Spaces^, etc , — ^There is no right on the part of the 
general public to hold meetings on a highway, common (Z), public square 
or foreshore (m). But the fact that a public meeting is held on a high- 
way does not necessarily make it unlawful. Whether it is unlawful 
or not depends on the circumstances in which it is held, e,g, whether 

(g) 25 Halsbury’s Statutes 926, and see Sunday Cinematograph Entertainment 
(Foils) Order, 1932 ; S.R, & O., No. 828. 

(h) See ante, p, 166 ; 26 Halsbury’s Statutes 510 (replacing the First Schedule 
to the Borough Funds Act, 1908 ; 10 Halsbury’s Statutes 889 — 841). 

(i) Sunday Entertainments Act, 1932, Sched., para. 9 j 25 Halsbury’s Statutes 926. 

(k) S. 268 ; 26 Halsbury’s Statutes 449. 

(l) Be M&fgan v. Metropolitan Board of Works (1880), 5 Q. B. D. 155 ; 11 Digest 

'88, 1077, ' 

(m) Llandudno U,B,€, v. Woods, [1899], 2 Ch. 705 ; 26 Digest 262, 19 ; BngMm 
Corpn, V. Backham (1908), 72- J. P. 818 ; 44 Digest 77, 576 ; M, v. Graham and 
Bums (1888), 4 T. h, H. 212 ; 15 Digest 644, 6847. 
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' an obstraetion is caused (^^,) or whether the, meeting is likely to .cause a 
:breach„of the .peace. , Persons 'holding meetings on .uiidedicated roads 
are, however, trespassers and may' be restrained by the oivners of the 
land (o). 

, . . On Pfimie' Premises,— Pnhlic meetings when held indoors are 
seldom held in 'what is legally a public place, for even when a public 
■ building is hired or, lent for the purpose of an association of promoters, 

: it becomes in law for the time being a non-public place. The result is 
that the persons present at a public meeting so held are present only 
on the invitation of the promoters and by their leave and ' licence. 
They have no more right of entry in the first instance and no more 
right- to remain if requested by the promoters to leave than if they had 
been invited to enter a private house by the occupier thereof. If they 
refuse to leave when called upon to do so by a chairman they become 
trespassers (p), and stewards removing them on the order of the chair- 
men ineur no liability unless they use undue violence. [3283 

There is no power for the police to enter the premises except by the 
leave of the occupier of the premises or the promoter of the meeting, or 
wiieii they have good reason to fear a breach of the peace (g). It is no 
part of their duty, if present, to eject trespassers, but acting in their 
private capacity as citizens they may assist to eject them if asked by 
the chairman or promoter of the meeting. In the case of a breach 
of the peace they must intervene and may arrest without a warrant 
a person committing such a breach. [3293 

Meetings out of doors may, of course, be just as ‘‘private” within 
the meaning of this sub-heading as if held indoors, e.g. a political 
gathering in a nobleman’s park, but are more often held in places where 
the police have powers of dealing with disorder and obstruction under 
the Highway and other Acts (r). 

Provision of Halls for PMic Meeiings, — ^A local authority other 
than a parish council may provide, let and furnish halls and other 
buildings for public meetings and assemblies {s)> and may be authorised 
to purchase land compulsorily for the purpose (t), [3313 

Regulation by Bye laws, — Some local authorities are authorised by 
local Act to make bye-laws for the preservation of order and good 
conduct in certain areas under their control, e,g, the sea-shore. Bye- 
laws made under such powers, or powers given under a general Act 
such as the P.H.A. Amendment Act, 1907 {u)^ regulating meetings are 
enforceable if made within the scope of the Act of Parliament conferring 
the power and not contravening the principles affecting the making 
and validity of bye-laws (t?). See titles Bye-Laws ; Esplanades, 
Promenades and Beaches'.; [3323 

Disorderly ‘Any person who at a lawful public meeting (ti) 

acts in a disorderly mannerfor the purpose of preventing the transaction 

(n) Butdm v. UigUr, [191.1] 1 K. B. 837 ; 15 Digest 644, 6858, 

(o) Hampstead Garden Suburb Trust, Ltd, v. Denbow (1913), 77 J. P. 318 ; Digest 
(Supp.). 

(p) appears to be immaterial that the person requested to leave had paid for 
admission and not had his money returned, although such person has a legal remedy. 

iq) Thomas v, Samkins, [1935] 2 K. B. 249, 

(r) See Report of Departmental Committee on the duties of the police with 
respect to the preservation of order at public meetings, 1909, where the local police 
practice in various parts of the country at the date of the report is set out. 

($) L,G.A., 1933, ss. 125, 164 ; 26 Halsbury’s Statutes 372, 397* 

(t) Ibid,, B, 159 ; iUd,, 392.’ ' ' , 

S. 32; IS Halsbury’s Statute&-941. 

(V) See Ske v. Mmdms (1911), 75 J. P. 246 ; 38 Digest 161 , 77, 
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: Town’s Meetings; 

of the business for' which .the meeting is .called together is .guilty, of an 
offence, and if the offence is committed' at a political meeting held in 
any parliamentary constituency between the issue and return of . a writ 
the' offence is made an illegal practice within t,Iie .meaning of the Corrupt 
and .liiegal. Practices . Prevention Act,, 188S (w). . Any; person inciting 
another to the . offence is guilty; of a like offence' («). ■. A constable, 
reasonably suspecting \ any person of ' committing an offence may, 
if requested so to do by the chairman of the meeting, require an 
immediate declaration by such person of his name and address, and refusal 
or failure to comply, or to give correct name, and address is ' punishable by 
fine and renders the offender iiabie.to arrest without warrant (b). CSSS J , 

, . The Ptiblic Order Aet^ 1936 (c). — ^This .Act .makes it ' an offence 
piiiiis..habie summarily' by imprisonment not . exceeding three -.months 
or by .fme not; exceeding £50 or both.- 

(1) ' to, wear in. any public place (d) or at any .public meeting uniform' 

sigiiifyi'iig association with political objects. A ‘' public .meet-... 
, i'lig ”. for' the , purpose of .the 'Act '.includes any .meeting in a ' 
p-ublic place, . and any meeting which tlie public or any . section 
thereof are permitted .to 'attend, whether on payment or. other- 
wise, and " meeting ’’ means a meeting held for the discussion 
of .matters of public interest or. the expression of views, on 
s'lich matters (c) ; or 

(2) to carry while present at a public meeting or on the occasion 

of any public procession any offensive weapon otherwise than 
in pursuance of lawful authority (/) ; or ■ 

(3) to use threatening, abusive or ■ insulting words or^ beliaviour 

in any public place or at any public meeting with intent to' 
provoke a breach of the. peace or whereby a breach of the 
peace is likely to be occasioned (g). [634] 

. ^The Act prohibits . the organisation, training or equipment of 
persons to usurp the functions of the police or armed forces (h)^ but this 
does not prevent the organisation of .a. reasonable number of persons to 
be employed as stewards to-'assist, in" the 'preservation of order at any 
public meeting held upon private premises, Le. premises to which the 
public have access (whether by paym.ent or otherwise) only by per- 
mission of the owner, occupier or lessee of .the premises, or the instruc- 
tion in their duties as stewards .and equipment with badges (i). [335] 

Dispersal of When ' persons ■ meet in a lawful manner 

for a purpose lawful in itself, the meeting cannot be lawfully dispersed. 
The remedy lies not in forbidding or dispersing a lawful meeting, but In 

(m) Piiblic'. Meeting' Act, .1908, s. 'l'.(l).'; 4 Halsbury’s Statutes 757. 

(а) JMC, s, l.:(2). 

(б) . Public Order Act, 1.986, .s. 6 ; 29' Halsbury’s Statutes 62. 

. (r) 29 .Halsbury’s Statutes 57. . . 

..(d) A jiubllc place is any liigliway, public park, garden, or sea beach and any 
public bridge, road, lane, .footway,. 'square, court, alley or passage, whether a thorough- 
fare or not' ; '-.''and Includes any open space to which for the time being the public 
have or are .permitted to .have' access, whether on payment or otherwise (s. 9; 29 
Halsbury' s'. Statute.s 68). . 

(e) Ss. 1 (1), 9 (1). The chief officer of police may, with consent of the Secretary 
of State, permit the wearing of such uniforms on certain special occasions. Prose- 
cutions under s. 1 require the consent of the A'.-G, (s. 1 (2)). . 

' (/) S. 4. ”In pursuance of lawful - authority ’’ means acting in the capacity 
of a servant of the Crown or either House, of -Parliament or of any local authority, 
or as a constable, or as a member of a recognised corps defined in s. 9 of the Act, or as 
a member of a fire brigade. 

te) S. 5. 

(h) S. 2 (1). Prosecutions require' the consent of the A.-G. 


(i) S. 2 (6). 
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dispersing those who "provoke or intend to.provoke' a breach :of the' 
peace (Ik). ■ If danger arises from the exercise of lawful rights resulting 
m a breach of the peace the remedy is the presence of E: sufficient force 
to prevent.that result, not the legal condemnation of those that exercise 
those rights (I). If, however, it is quite impossible to preserve or 
restore the peace by any other means than by dispersing the meeting, 
then persons in authority may call upon the meeting to disperse, and 
if it does not disperse, it becomes an unlawful assembly (m). The use 
by a speaker of language so provocative or intemperate that a breach 
of the peace is the natural consequence renders him liable to be bound 
over even though the language used may not be in itself unlawful (n). 

Unlawful Assemblies, — ^An imlawful assembly has been defined as 
an assembly of three or more persons with intent either to commit a 
crime by open force or to carry out any common purpose, whether 
lawful or unlawful, in such a manner as to give ordinarily courageous 
persons in the neighbourhood of such assembly reasonable grounds to 
apprehend a breach of the peace in consequence of it (o). fSSfi] 

To take part in an unlawful assembly is a misdemeanor punishable 
with fine and imprisonment. A meeting originally lawful may become 
imlawful if a proposal is made at such a meeting to do an act of violence 
to the disturbance of the public peaco and such proposal is acted 
upon (p). 1^873 

LoniotL Prcmiotim of Bills,— For the promotion, etc., of parlia- 
mentary bills by the L.C.C,, no meeting of local government electors is 
necessary (see London Government Act, 1989, sects. 150, 151 and 158 (q)). 
The spedal power given by sect. 150 of the Act to promote bOls for any 
work for the improvement of the county or public benefit of the 
inhabitants, or for the provision of parks, pleasure grounds, places of 
recreation and open spaces, may be exercised without complying with 
the general procedure contained in sect. 151. As regards metropolitan 
boroughs, see the London Gk)vemment Act, 1989, sects. 151 and 152 and 
Sixth Schedule (r). The provisions contained in sect. 152 and the Sixth 
Schedule with respect to meetings and polls of local government elections 
to approve the promotion of a bill by a metropolitan borough council 
are substantially the same as the provisions of sect. 255 and the Ninth 
Schedule of the L.G.A., 1988 (^), which relates to the promotion of bills 
by councils of boroughs and urban districts outside London. The 

S rovisions of the Schedule to the Sunday Entertainments Act, 1932 (t), 
o not apply in London. C8883 

BMie Meetings , — By the Seditious Meetings Act, 1817, s. 25 (u), 
meetings of more than fifty persons, for the purpose of considering or 
preparing an address to the Crown, or both or either of the Houses of 
Parliament, for alteration of matters of Church or State are unlawful 
assemblies if they take place within a mile of Westminster Hall (ex- 
cept in the parish of St. Paul, Covent Garden) on any day on which 
either Parliament or the Law Courts are sitting or are about to sit or 
have been sitting. 

(M Me&m V. mmanks (18S2), 9 Q, B. D. 808 ; 15 Digest 644, eSSd, 

(I) Per OmimN, J,, in B, v. JJ,, 28 h, B. Ir. 440, at pp. 461, 462. 

f mcey’s law of tlie Constitution, vQi ed., 278. 

fn) Iftse r, [1902] 1 K. B. 167 ; 15 Digest 642, 0S2S. 

%&} See Stephen, Di^t Crimina! Law, Tth ed., 74. 

Cp) M, r, ilhmkcm am Bmm, mpra^ at p. 484. 

(q) m Halsnury*s Statutes 380--~882. (r) 880, 875. 

(ri 26 Balshuiry’s Statutes 444, 510, ' ^ (t) m Halsbury’s Statutes 926. 

(«i) j4 Halsbury’s Statutes 485. 
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Discharge of Trade Effluents into Sewers 

Iniroduotoi^F* — Id their Second Interim Report (a) issued in January, 
10^6, the Local Go¥ernment and Public Health Consolidation Com- 
mittee stated that the law with regard to the duty of the local authority 
to receive trade effluents into their sewers was in an unsatisfactory 
state. It was to foe found principally in sects, 15 and 21 of the P.H.A., 
1875 (5), which laid down the general duty of a local authority to make 
and maintain sewers and to allow owners to connect their drains 
with such sewers, and in sect. 7 of the Rivers Pollution Prevention 
Act, 1876 (c), which provided in effect that a local authority must give 
facilities for enabling manufacturers to carry the liquids proceeding 
from their “factories into the authority’s sewers, but qualified this 
obligation by excluding from the right of admission to a sewer ‘‘ liquid 
which would be injurious from a sanitary point of view,” and also by 
exempting the authority from any obligation to give facilities where 
the sewers of such authority are only sufficient for the requirements of 
their district. 


(a) Cmd. 5059 of 1986. 

(d) 18 Halsbury’s Statutes 632, 634 (repealed), 
(c) 20 Halsfoury’s Statutes 819 (repealed). 
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Tlie P.H. (Drainage of, Trade 'Premises) Act, 1937 (d), now gives a 
■right to occupiers of trade premises to discharge trade effluents into 
public sewers subject to special restrietions and notwithstanding the 
provisions of sect.' 34 of the P.H.A., 1936 (e). Parliament anticipated 
some of , its provisions by repealing sect. 7 of the Rivers ' Pollution 
Prevention Act, and reproducing it in an amended form in sects. 26 
and 27 of the 1936 (/). The provisions of the P.H. (Drainage 

of Trade Premises) Act, 1937, made unnecessary the continuance of 
sect. 26 of the Act, and that section is accordingly repealed,' whilst 
the provisions of sect. 27 are modified so far as they apply to trade 
e:ffluents. 

The P.H.A., 1936, and the P.H. (Drainage of Trade Premises)^ Act, 
1937, may be cited together as the P.H.A., 1936 and 1937, and it is 
in , these statutes that the law relating to the discharge of trade effluents 
is principally contained. £3393 

Certain Matters not to be Passed into Public Sewers. — It is an offence 
to pass into a public sewer (g) or drain or sewer draining into a public 
sewer (a) any matter likely to injure it or interfere with the free 
flow or to prejudice the treatment and disposal of its contents ; or (b) 
any chemical refuse with steam or liquid of a temperature higher than 
110® F. j which when so heated is either alone or in combination with 
the contents of the sew^er or drain dangerous or a nuisance or pre- 
judicial to health ; or (c) any petroleum, spirit or carbide of calcium (h). 

The penalty for breach is £10 and a daily penalty of £5 (^). £3403 

The prohibitions under (a) and (b), however, do not apply to any 
trade effluent which by virtue of the P.H. (Drainage of Trade Premises) 
Act, 1937 (^), may la'^ully be discharged into a public sewer, £3413 

Right of Owners and Occupiers to Drain into Public Sewers. — It is 
provided by sect. 34 of the P.H.A., 1936 (^), that subject to certain 
provisions contained in the section, the owner or occupier of any 
premises or the owner of any private sewer (that is, any sewer which 
does not come within the classification of ‘‘ public sewers ” as defined 
by sect. 20 of the Act) (g) within the district of a local authority shall 
be entitled to have his drains or sewer made to communicate with the 
public sewers and thereby to discharge foul water and surface water 
from these premises or from that private sewer; but this shall not 
entitle any person 

(a) to discharge directly or indirectly into any public sewer : 

(i.) any liquid from a factory (other than domestic sewage or 
surface or storm water) or any liquid from a manufacturing 
process ; or 

(ii.) any liquid or other matter the discharge of which into public 
sewers is prohibited by or under statute ; or 


(d) 30 Halsbury’s Statutes 695. 

(e) Ibid., 846, 847. 

(/) 20 Halsbury’s Statutes 349. 

(g) As to wbat is a public sewer, see 1986, s. 20 (2) ; 29 Halsbury’s 

Statutes 841. ^ 

prescribed by the Petroleum (Consolidation) Act, 1928, see 
18 Halsbury’s Statutes 1188, 1192. ; » » 

(i) 1986, s. 27 j 29 Halsbury’s Statutes 847. 

(«) Set post. 

(I) 20 Halsbury’s Statutes 349... 
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, (b) , where separate public sewers, arc' provided, for foul water and 
for surface watei% to discharge directly or indirectly : 

(i.) foul water into a sewer provided for surface water ; or 
(ii.) except with the approval of the local authority^, surface 
water into a sewer provided for foul water ; or 

(c), to have his drains or sewer, made to conimunicate directly, with 
a storm-water overflow Sewer. 

The matters referred to in (a) (i.) and (ii.) will come within the 
provisions of the P.H. (Drainage of Trade Premises) ' Act, 1937, which 

provides for their discharge into public sewers subject to certain 

restrictions and conditio.ns. [3423 

P,H. (Drainage of Trade Premises) Aet, 1937 (m).— In this ' Act,: 
“ trade effluent ’’ means any liquid, either with or without particles of 
matter in suspension therein, which is wholly or in part produced in 
tlie course of any trade or industry carried on at trade premises, and 
in relation to any trade premises, means any such liquid as aforesaid 
which is so produced in the course of any trade or industry carried on 
in those premises; but does not include any domestic sewage ; “ trade 
premises ” means any premises used or intended to be used for carrying 
on any trade or industry (n). 

The Act requires persons desiring to discharge trade effluents to 
serve on the local authority a trade effluent notice, and the local 
authority may impose conditions subject to a right of appeal to the 
Minister (o). Local authorities are empowered and may be compelled 
to make bye-laws (p). [3433 

Right to Discharge Trade Effluents into Public Sewers. — Subject to 
the provisions of the Act and of any bye-laws made under it, the occupier 
of any trade premises may, with the consent of the local authority, 
and, so far as is permitted by any such bye-laws, without such consent, 
discharge into any public sewer of the local authority any trade effluent 
from those premises {q). The provisions of paragraphs (a) and (b) of 
sect, 27 of the P.H. A., 1936 (r), relating to injurious matter and chemical 
refuse do not apply in relation to trade effluent which may be lawfully 
discharged into sewers under the Act of 1937, and the provisions of 
sect. 34 (2), (3), (4), (5) of the Act of 1936 {s) which regulates the making 
of connections with public sewers apply in relation to the lawful dis- 
charge of trade effluent into public sewers under the Act of 1937 a^s 
they do in relation to the discharge of foul and surface water under 
sect. 34 of the 1936 Act (ii?). [^443 

-y. Special Bestrictions upon Discharge of Trade Effluents. — Sect. 2 of 
the Act of 1937 {t) provides that no trade effluent may be discharged 
from any trade premises into a public sewer of a local authority other- 
wise than in accordance with a written trade effluent notice served on 
the local authority by the owner or occupier of the premises setting 
out the nature or composition of the effluent, the maximum quantity 
of the proposed daily discharge and highest rate at which it is proposed 
to discharge. No effluent may be discharged until the expiration of 
two months (or such less time as may be agreed by the local authority) 
from the date of service of the notice. This period is called “ the 

(m) 30 Halsbury’s Statutes 695. The Act is fully annotated in Liimley's Public 
Health, 11th ed., VoL II., pp, 1450 et seq. 

(n) S. 14 ; ibid., 706. (r) 29 Halsbury’s Statutes 347. 

(o) "S. 2 ; ibid., 606. (s) Ibid., 349. * 

(^) S. 5 ; ibid., 700. (t) 30 Halsbury’s Statutes 696. 

(q) S. 1 ; ibid., 696. 
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initial feriod,” So far as discharge would not be lawful without, con- 
sent, t£e notice is. to be deemed to be an application for that consent. 
The local authority may at any time within the initial period direct that 
no trade effluent shall be. discharged until a specified "date after the end 
, of the initial period, and in a case requiring consent the local authority 
may give consent either unconditionally or subject to such conditions 
as they may think fit to impose with respect to (a) the sewer or sewers 
into which the effluent may be discharged, (b) the nature or composition 
of the effluent, (c) the maximum quantity which may be discharged 
in any one day, either generally or into a particular sewer, (d) the 
highest rate at which it may be discharged, either generaUy or into 
a particular sewer, and (e) any other matter with respect to which 
bye-laws may be made under the Act, but a condition is not effective 
if inconsistent with any bye-laws in force for the time being. ^ The local 
authority must forward a copy of the trade effluent notice to any 
interested party and cannot take further action without the approval 
of such body or bodies. 

The discharge of any trade effluent without any necessary consent, 
or in contravention of the section or of any direction or condition 
imposed under the section, renders the occupier liable to a fine not 
exceeding fifty pounds and a daily fine of twenty pounds for an offence 
continuing after conviction (w). J[345[| 

Appe^ to Minister . — ^Any person aggrieved by a direction of the 
local authority or their refusal or failure to consent or a condition 
attached to a consent may appeal to the Minister of Health, who 
may annul or modify any direction or. give consent either conditionally 
or unconditionally or substitute a less stringent condition or may 
dismiss the appeal (his decision being final), or he may at any stage 
(and must, if directed) state a special case to the High Court on any 
question of law (a). [346] 

Consent is not necessary in case of the discharge into 
a sewer of effluent of the same nature or composition as that already 
being lawfully discharged from the same premises into the same sewer 
at some time within the period of one year ending on March 3, 1937, 
if and so long as the quantity discharged in one day does not exceed 
the maximum quantity of the discharge on any one day during the same 
period, and the rate of discharge is not higher than the highest rate of 
discharge during that period {b). Laundry effluent is also exempt (<?). 
Disputes as to what was the nature of composition of effluent or the 
quantity or rate of discharge during the period are to be referred to 
the final determination of the M. of H. (d). C347]| 

Bye-laws . — ^The local authority may (and, if required by the M, of H, 
must) make ^Hrade effluent bye-laws ” (e), providing for all or any of 
the following matters : (a) the period of the day in which the sewers 
may be used, (b) the exclusion of condensing water, (c) the elimination 

{Drainage of Trade 'Premises) Act, IW, ss.^ 3 30 

Statutes 698, 705. ^ » v /> > j 

(а) IHd., s. S *, iUd., 698. 

(б) XUd.^ s. 4 (1), (S) ; iHd. A similar exemption is extended in the case of a 

sewer closed under s, 42 of the 1986, s. 4 (2) ; 29 Halsbury’s Statutes 326. 

(c) F,H. (Bminage of Trade Premises) Act, 1937, s. 4 (4); 80 Halsbury’s 

Statutes 7M. ' 

(d) Ibid., s. 4 (5) ; %bid.t 700. He may (and, if directed, must) state a case on 
any qu^tion of law, for the opinion of the High Court. 

(e) i^d., s. 5. In making the bye-laws the procedure prescribed by the schedule 

to this Act as well as that set out in s. 260 of the L.G Jk., 1988 ; 26 Halsbury’s 
Statutes 818, must be observed. . ' ' ■ » » . 
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of iftjurious or obstructive matter' from efBueuts, (d). the quantity 
and rate of discharge, (e) the temperature of the effluent at the; time of 
discharge,, (f) : payment by occupiers for, expenses incurred by 'the 
authority in the reception and disposal of the effluent, (g) and (h) the 
provision and maintenance of inspection chambers, manholes, meters 
and testing of meters. Bye-laws providing for matters (a) and (d)' may 
make different provisions in relation to different 'descriptions of trade 
premises, and in relation to different parts of the district* Nothing in 
the bye-laws providing for matters other than (e), (g) and (h) applies 
to trade effluents to the discharge of which the consent of the local 
authority is not necessary (/), and nothing in them shall enable a local 
authority to make any charge for reception of any quantity of effluent 
discharged from any particular trade premises, being a quantity which, 
by virtue of sect. 4 could lawfully be discharged into the sewer without 
cxmsent. Bye-laws are not to be effective until confirmed by the 
Minister, who shall not entertain any application for such confirmation 
unless he is satisfied that the requirements contained in the schedule 
of the Act have been complied with. Contravention and non-compliance 
with any bye-law is an offence under the Act. Provision is made for 
the relaxation of bye-laws which would operate unreasonably in any 
particular case. [[3483 

The M. of H. may make bye-laws on default by a local authority and 
revoke any unreasonable bye-laws, substituting others therefor (g). £349] 
Model bye-laws have been issued by the Minister of Health dealing 
with exclusion of condensing waters, elimination of certain constituents, 
quantity of effluent which may be discharged without consent, tem- 
perature, acidity or alkalinity, payments, inspection chambers, manholes 
and meters (A). [SSOj 

Model bye-laws have not been provided for use with regard to 
periods during which trade effluent may be discharged from any 
trade premises into the sewer ; but proposals for such bye-laws may be 
submitted if a local authority thinks this necessary. [BSl] 

The maximum amount of trade effluent which may be discharged 
from particular trade premises in any one day and the maximum 
rate of discharge may be governed under sects. 2 and 3 of the Act, 
except in so far as the quantity and rate fall within the limits set out 
in the bye-laws, and bye-laws as to the periods of discharge will be 
required only where it is proposed to allow large quantities over short 
periods from two or more premises, and it is desired, with a view to 
regulating the rate of flow and strength of sewage reaching the sewage 
disposal works, to secure that trade effluents are discharged at different 
times. Such regulation may also be necessary to prevent the discharge 
of effluents likely to be harmful unless diluted at times of minimum flow 
of the ordinary sewage, e,g. at night. [3523 

The local authority is to keep a register of persons who have requested 
to receive a notice required to be published by the local authority in 
connection with the making of trade effluents bye-laws or the con- 
firmation of such bye-laws (i). The local authority is to give notice 
of any proposed relaxation or dispensation to any interested bodies 
and to pcKons whose names appear on' 'the register, and to such other 
persons as the Minister may direct, and the Minister shall not give Ms 

(/) P.H. (Drainage of Trade Premises) Act, 1937, s. 4 ; 3C Halshury’a Statutes 698. 

ig) md., s. 6 (1) ; md., 70^. 

(I) Model Bye-laws, Series XXVIII. 

(i) Schedule to the Act, para. 2 ; 30 Halsbury’s Statutes 707. 
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consent to any relaxation without considering any objections received by 
him from such bodies or persons. Trade effluent bye-laws are to cease 
to have effect on the ' expiration of ten years from the date on which 
;they are made, unless extended by an order of the Minister (*). £353] 

Agreements between Local Authorities and Traders or other Local 
:Authorities.-~-Suh}ect to the provisions of the Act and of any bye-laws 
thereunder a local authority may enter into an agreement with an owner 
or occupier of trade premises for the reception and disposal by the local 
authority of any trade effluent, and the agreement may provide for the 
construction by the local authority of necessary works and for the repay- 
ment by the owner or occupier for the whole or part of the expense, but 
such an agreement shall not take effect without the approval of any 
interested body, or the dispensation by the Minister of such approval (I). 

A local authority may also enter into an agreement with an owner 
or occupier of trade premises, whereby the authority upon terms 
undertake to remove and dispose of substances produced in the course 
of treating any trade effluent (m). 

A copy of every agreement entered into by a local authority, certified 
by the clerk to the authority, is to be kept available at the offices of the 
authority for inspection and copy upon payment of the fee of sixpence 
for each inspection (n), [3543 

Nothing in the Act or bye-laws shall affect any agreement made 
before the coming into operation of the Act (July 1, 1938) (o), or of the 
bye-laws as the case may be (p). If on the application of any party 
to an agreement made before the passing of the Act (July 1, 1937) 
between sewerage authorities, whereby a sewer of one authority may 
communicate with a sewer or discharge into the sewage disposal works 
of another authority, the Minister is satisfied that owing tp circum- 
stances likely to arise by reason of the Act, the agreement ought to be 
cancelled or varied, he may direct the cancellation or variation of such 
agreement (^). [3553 

Execution of Works by Local Authorities for Traders. —Where, in 
order to comply with trade effluent bye-laws it is necessary for any 
works to be constructed by any person, the local authority may construct 
those works at the request and cost of that person, and arrangements 
may be made for the payment of such cost with interest by instal- 
ments (r). [3563 

Production of Plans and Furnishing of Information to 'Local: 
Authorities. — The owner or occupier of any land on or under which is 
situate any sewer, drain, etc., used or intended to be used for discharging 
trade effluent into the sewer of a local authority, must produce to the 
local authority when requested all such plans of such sewer, drain, etc., 
which he possesses, or can without expense obtain, and allow copies to 
be made by the authority, and also furnish all such information as he 
can be reasonably expected to supply (s). 

The owner or occupier of any trade premises from which any trade 
effluent was at any time during the period of one year ending March 3, 
1937, discharged into a sewer, must on request in writing by the local 
authority furnish them with such information specified in the request 


702^*^ (Dramage of Trade Premises) Act, 1037, s. 5 (6) ; 30 Halsbury’s Statutes 


(0 Md., s, 7 (1) ; ioa., 702. 
in) Md., 8. 7 (3) ; iUd. 

(p) Md., s. 7 (4) ; ibid., 703. 

(r) Ibid., a. 8 ; ibid. 


(m) Ibid., a. 7 (2) ; ibid., 703. 
(o) IHd., a. 15 (8) ; ibid., 707. 
(g) Ibid., a. 7 (5) ; Oid. 

(s) Ibid., s. 9 (1) ; ibid., 704. 
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as caw reasonably be expected as to the nature or composition and the' 
volume and the rate of discharge of the trade effluent (if). Failure' to 
comply 'Constitutes an offence rendering the offender liable to a fine^ of 
five pounds and a, daily fine of forty' shillings for an offence continuing' 
after conviction (u), tS572 

Power to Take Samples of Trade Effluents » — ^Any officer of a local 
authority may enter premises and take samples of trade effluent, and 
on compliance with the provisions of the Act the analysis of the sample 
taken by an officer is admissible as evidence in any legal proceedings 
under the Act (a), £^58'] 

Penalties,— K person guilty of an offence for which no penalty is 
specially provided is liable to a fine not exceeding fifty pounds and to a 
further fine of not exceeding twenty pounds for every day on which the 
offence continues after conviction {b), [359] 

Adaptation of Local Acts, — On application by any sewerage authority 
or by the owner or occupier of trade premises the Minister may by order 
adapt the provisions of any local statutes relating to the sewerage 
authority in order to bring such provisions into conformity with the 
provisions of the Act (c). Where a sewerage system or sewage dis- 
posal system is provided by a joint sewerage authority, the Minister 
may order that specified functions of a local authority under the Act 
shall be discharged by that joint sewerage authority as well as, or instead 
of by, the local authority (d). Orders must be published in the London 
Gazette, opportunity being given for any objection before confirmation 
by Parliament (e). Any power to make an order shall be construed 
as including a power exercisable in like manner, subject to like con- 
ditions, to vary and revoke the order (/). [BfiOj 

Saving of Eights in Respect of Nothing in the Act is to afiect 

any right with respect to water in a river, stream or watercourse, or 
authorise any infringement of such a right (g). j 

Local Authority not to Create any Fuisance* — ^A local authority is 
to discharge its functions under the P,H.A., 19a6, with regard to the 
sewerage of their district and the effectual dealing with the sewage in 
such a way as not to be a nuisance (k). This matter is more fully dealt 
with in title Sewage Disposal. mn 

Eiver Pollution by Trade Effluents.— It is an offence (i) for any 
person to cause to fall or flow or knowingly permit to fall or flow or to 
be carried into any stream any poisonous, noxious or polluting liquid 
proceeding from any factory or manufacturing process. Where, 
however, such liquid is carried into the stream along any channel used 
before August 15, 1876, or any new channel substituted therefor and 

. — — I . J*. — : 

(t) P.H. (Drainage of Trade Premises) Act, 1037, s. 9 (2); 30 Haisbury’s 
Statutes 704. 

(u) Ibid,, s, 9 (B) ; ibid, 

(a) Ibid,, 8, 10 ; iMd, Obstruction of such olficer in the exercise of this duty is 
an offence under P.H.A., 1930, s. 288 ; 29 Halsbury’s Statutes 509. 

(b) Ibid,, 8,11 ; ibid,, 795, 

(c) Ibid,, 8, 12 (1) ; ibid, 

(d) Ibid,y 8, 12 (2) ; ibM 

(e) Ibid,, 8,12 (S) ; ibid, 

if) Ibid,, 8, 12 (4) ; ibid, 

(g) Ibid,, 8, 18 ; ibid,, 706, 

(h) P.H.A., 1936, s. 31 ; 29 Halsbury’s Statutes 348, 

(i) Even though as between the parties a prescriptive right to pollute is proved 
(Butterworth v. West Biding of Yorkshire Bivers Board, T1909] A. C. 45 ; 44 Digest 42, 
SOI), 

L.G.L. XIII. — 12 
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having its outfall at the same spot, no offence shall be deemeci to have 
been committed if it is shown that the best practicable and reasonably 
availabie means have been used to render harmless the liquid' carried 
into the stream (&). [saa] 

Proceedings may be taken against a sanitary authority under thiS' 
section (Q. , Ca643 ,■ 

' ' Inspectors of the M. of H. may grant certificates that the means 
used to render harmless the liquid are the best or only practicable and. 
available means under the circumstances of the particular case, and 
these certificates are conclusive evidence of the fact and continue in 
force for a period to be named therein, not exceeding two years, at the 
expiration of which time they may be renewed (m). pfiSj 

Sewage to be Purified before Discharge into Streams.—A local 
authority may not construct or use any public or other sewer, drain or 
outfall for conveying foul water into any natural or artificial stream, 
canal, lake, etc*, until the water has been so treated as not to affect 
prejudicially the purity and quality of the water in the stream, etc, (n). 
[866] 

Effluent from Mines. — ^The drainage of mines seems to affect local 
authorities chiefly as regards disposal of the effluent, in connection with 
their powers and duties under the P.H.As., and under the Land Drainage 
Act, 1930, where they are the drainage authority under that Act. 
These are dealt with under title Mines and Mineeals, VoL IX., p. 201. 

[367] V 

Position under the Land Dramage Act, 1930.— Under the Land 
Drainage Act, 1930, county councils and county borough councils have 
in certain cases the powers of catchment boards and of drainage 
boards (o), so that if the arrangements for the drainage of trade premises 
or the dealing with trade effluents requires the placing of any obstruction 
interfering with the flow of any watercourse, the leave of such council 
is necessary, and if any obstruction existing before the passing of the 
Act has to be removed for the purposes of the Act the local authority 
may remove it, paying full compensation therefor (p), 

A drainage board may make bye-law^s for (inter alia) preventing the 
obstructions of watercourse by liquid or solid matter (q). See title 
Dkainaoe Boaebs. [368] 

Alkali, etc.. Works Regulation Act, 1906. — Every work in which 
acid is produced or used must be carried on in such a way that the acid 
does not come into contact with alkali waste or with drainage therefrom 
so as to cause a nuisance. The penalty for a first offence is a fine of 
fifty pounds and for subsequent offences one hundred pounds and a 
daily penalty not exceeding five pounds for every day such subsequent 


(k) Ewers Pollution Prevention Act, 1876, s. 4 ; 20 Halsbury's Statutes 317. 

(l) West Riding of Yorkshire Rivers Board v. Linthwaite C/.D.C., [10151 2 K. B. 
436 ; 44 Digest 43, 

(m) Rivers Pollution Prevention Act, 1876, s. 12 ; 20 Halsbuiy’s Statutes 322. 
As to legal proeeeduiga, see s, lO of the Act, 320. 

(w) P,II,A», 1936, s. 30 ; 29 Halsbury’s Statutes 348. See hereon the valuable 
notes in Lumley’s Public Health, 11th ecL, pp. 87 et seg. For further provisions as 
to pollution of rivers and streams see title roixuriON of Riveks. 

(o) S. 59 ; 23 Halsbury’s Statutes 565. 

(p) S. 44 ;■ md., 561. 

, (§) S. 47 1 563, 
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offence has continued (r), A sanitary authority, at the request of the 
owner of such works and at his expense, may make a, drain to carry 
off the acid to the sea or into any river or watercourse, into 'which, such 
'acid maybe carried without contravening theRivers PolIutionRrevention 
Act, 1876 , [3693 

Pollution by Gas Washings.— Gas undertakers allowing ' washings 
produced in the making or supplying of gas to flow into streams (whether 
belonging to a waterworks undertaking or not), reservoirs, aqueducts 
or waterworks and fouling the water, are liable to a penalty of two 
hundred pounds (^). , A person fouling streams and watercourses in 
manner indicated is liable to be restrained by injunction (u). moi:: 

Fouling of Waterworks by Engine Water.— It is an offence to cause 
water of any steam engine boiler or other- filthy water "to foul- any 
stream, etc., belonging to waterworks undertakers (a). Cfl7l3 

London. — -Sects. 56 to 59 of the P.H. (London) Act, 1936 (6), contain 
provisions prohibiting the dischai’ge of solid and liquid offensive matter 
into the L.C.C.’s sewers including chemical and trade refuse and heated 
liqiiids over 110® F. See title Protection of Sewers. Sect. 60 (c) 
contains a saving as to heated water from the railways of the London 
Passenger Transport Board ; sects. 56 to 59 are not to apply if provision 
is made to the satisfaction of the M. of T. for securing that the tem- 
perature of the water does not exceed 110° F. at such distance from the 
point of discharge into the sewer, not being more than 50 feet, as may 
be agreed; the L.C.C. must afford facilities for works or appliances 
for the purpose and must construct and maintain the works at the 
cost of the board ; the board must provide the L.C.C. with facilities for 
inspection of the board’s railway premises. [3723 

The sections above mentioned do not prohibit the discharge of 
liquid used for brewery washings of less than 100° F. in temperature and 
containing less than 3 per cent, solid refuse (sect. 61) (d). The dis- 
charge of petroleum, petroleum spirit or carbide of calcium into sewers 
is forbidden (sect. 62) (e). Sect. 80 (/) expressly saves sect. 7 of the 
Rivers Pollution Prevention Act, 1876 (g). Sect. 101 (h) provides a 
penalty for causing water to be corrupted by gas washings or other 
substances produced in making or supplying gas. 

Under sect. 139 (i) it is the duty of sanitary authorities (City 
corporation, metropolitan borough councils, etc.) to make and enforce 
bye-laws for the prevention of nuisances arising from any offensive 


(r) Alkali, etc., Works Regulation Act, 1906, s. 3 ; 13 Halsbuiy’s Statutes 895, 
As to the recovery of the fine, see s. 17. 
s. 3 (2). 

(q The Gasworks Clauses Act, 1847, ss. 21 — 23; 8 Halsbury’s Statutes 1124, 
1223 ; Waterworks Clauses Act, 1847, ss. 62, 63 ; 20 Halsbury’s Statutes 207 ; 
see also Waterworks Clauses Act, 1863, s, 16 ; 20 Halsbury’s Statutes 224, and 
1875, 8. 68 ; 13 Haisbury’s Statutes 653. 

(u) See Batcheller v. Tunbridge Wells Gas Co. (1901), 65 J. P. 680 ; 25 Digest 
487, MO. 

(a) Waterworks Clauses Act, 1847, s, 61 ; 20 Halsbury’s Statutes 206. 

(5) 30 Halsbury’s Statutes 475“-477. 

(c) Ibid., 477. 

(d) Ibid., 478. 

(e) Ibid., 479. 

(/) Ibid., 487. 

. (g) ,20 Halsbury ’s: .Statutes ,319. 

(h) 30 Halsbury’s Statutes 499. 

(i) Ibid., 522. 
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matter running out of any manufactory, brewery, slaughter-house, 
knacker’s yard, butcher’s or fishmonger’s shop or dunghill into any 
uncovered place, fenced or not. £3733 

The P.H. (Drainage of Trade Premises) Act, 1937, does not extend 
to London or to the area which at the passing of the Act drained into the 
sewers of London local authorities. See sect. 15 (fc). £3743 


(k) 30 Halsbury’s Statutes 706. 


TRADE REFUSE 

See Refuse. 


TRADING REVENUE AND FINANCE 


FA6B 

INTRODUCTOBY - - - 180 

Trading Revenues - - - 181 

Maximum Charges - - - 181 

Application op Revenue- - 183 


page 

Transfers in Aid op Rates - 184 

Trading Deficiencies - - 185 

Reserve and Renewals Funds - 185 

Working Capital - - i86 


See also titles : 
Aerodromes ; 
Electricity Supply ; 
Ferries ; 

. ' Finance.; ^ 

'Gas;'"'..". 

■ Harbours ; 
Hire-Purchase : 


Light Railways ; 

Markets and Fairs ; 

Municipal Trading ; 

Omnibuses of Local Authorities ; 
Tramways ; 

Water Supply ; 

Waterworks. 


[The accounts of trading undertakings are not dealt with in this title. Reference 
should he made to the comprehensive title Accounts of Local Authorities, and 
to the titles quoted above. Borrowing in connection with trading undertakings, 
which is also excluded from this title, is dealt with under that title.] 


Inteodiictoi^.— According to the Summary of Local Government 
Fii^cial Statistics for England and Wales relating to the year 1936-7, 
which was presented to Parliament by the M. of H'. (a) in June, 1939, 
the expenditure on revenue account for all local authorities in respect 
of trading services amounted in that year to some £131 millions ; this 
amount included £1*6 millions transferred in aid of rates. The aggregate 
income exceeded £132 millions, which included £2*5 millions transferred 
from rate fund accounts towards deficiencies. 


(u) Fuisuaut to L.G.A., 1033, s. 245-; 26 Halsbury*® Statutes 438. 
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Out of a total net outstanding debt on all services of £lj899 millions 
at March SI, 19S7, the net outstanding debt ontrading services amounted 
to £449 millions. The trading services classified in the summary. are r 
water supply ; gas supply ; electricity supply ; transport (tramways, 

! etc.) ; : ferries ; markets ; cemeteries ; harbours, docks, piers and 

canals ; and miscellaneous. (The miscellaneous group includes other 
services which are conducted upon a commercial basis, e,g. winter 
gardens, beach undertakings, etc.) 

Of these services, gas supply, electricity supply, transport and 
markets accounted for an aggregate transfer in aid of rates much in' 
excess of the total of the amounts transferred from rates to meet 
deficiencies on those services. Of the remaining services, water supply 
i (£l*2 millions) and cemeteries (£0*5 million) largely accounted for 

I the £2*5 millions transferred from rates to meet deficiencies, and 

contributed relatively small sums in aid of rates. The amounts of 
profits transferred in aid of rates do not, of course, afford a reliable 
indication of the extent to which profits are made. Nor is it the case 
that one particular ti'ading service is invariably profitable, while another 
is invariably rate-aided. Some of the important trading services 
require support from the rates in some districts, and in others produce 
profits in aid of rates ;* and there are districts where undertakings 
require aid from rates in some years and give aid to rates in other 
years. It is true, however, that while the trading services of local 
authorities are in general conducted on a profitable basis, exceptions 
j are found, principally in the case of water supply and cemetery 

j undertakings. 

; Local authorities are not under any statutory obligation as to the 

conduct of their trading services on a basis either of profit or of loss ; 
but in general practice, the modern aim is to avoid recourse to rate-aid, 
while limiting the amount of profits transferred in relief of rates. As 
will be seen, restrictions on the amount of profits that may be applied in 
aid of rates are found in the provisions of both general and local legislation. 
[875] 

Trading Revenues. — ^The revenues of trading undertakings are 
derived for the most part from charges made to consumers and users 

I for the supply or service provided. Other revenues accrue from the 

sale of by-products of the industry {e,g. coke and other residuals in the 
case of a gas supply undertaking) ; from the letting of properties owned 
in connection with the undertaking sporting rights in connection 
with a water supply undertaking) ; from rents of meters; and from 
hirers or hire-purchasers of apparatus incidental to the product supplied 
(^.g. gas and electric cookers, etc.). See title Hire-Purchase. 

The charges made for the supply or service provided depend usually 
upon some statutory authority, either of the general Act governing the 
undertaking (e.g. water supply under the F.H.A., 1986) (5), or of the 
special Act or order empowering the local authority to supply, e.g. gas 
or electricity. Where maximum prices, are so prescribed, they may be 
subject to periodical revision by the central authority, possibly on 
representation by consumers. [376] 

Maximum Charges. — The following brief notes on tariffs and charges 
in respect of the principal trading services should be supplemented by 
reference to the subject titles quoted in the head-note above, and to 
« the title Municipal Undertakings — ^note.on Charging Powers. 

(&) 29 Halsbury’s" Statutes 822. 
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(1) Waiet Supply.— k local authority supplying water under the 
1986, to- any premises may charge in respect of such supply a 
water rate to be assessed on the net annual value of the premises ; and 
they may also enter' into agreements for supplying water at; agreed 
rents (c). The IL of H. is given certain powers to order that reasonable , 
and adequate rates be levied (d). Where water is supplied by meter, 
the M. of H. may, on the application of the local authority, fix maximum 
and minimum charges- per 1,000 gallons (e). Where- charging powers 
are, obtained by local Act,, it is usual to find, that maximum rates are 
prescribed both for unmeasured and measured supplies, the latter 
including supplies for special purposes such as garages, stables, water- 
softening apparatus, trade and public institutions. It is generally 
provided also that the M. of H. may, on representation by the local 
authority or by a specified number of consumers, vary the maximum 
rates or charges from time to time ; and that in the absence of excep- 
tional circumstances such variation may not take place at less intervals 
than three or five years. 

{2) Gm Supply . — ^A maximum or standard price is generally fixed 
by the local Act or order (made by the Board of Trade) authorising 
the local authority to supply gas. The Gas Regulation Act, 1920 (/), 
provided for the adoption of the thermal system of charge, and gave 
power to the Board of Trade to make orders substituting a maximum 
or standard price per therm for a maximum or standard price per 
1,000 cubic feet. The Board of Trade may also make orders amending 
a charges order, on the application of the local authority or of twenty 
consumers. [STSj 

(8) Electricity Supply, — ^The maximum prices at which electricity 
may be sold are defined by the order granted to the local authority 
by the Electricity Commissioners^ with the approval of the M. of T. 
Under sect, 22 (2) of the Electricity (Supply) Act, 1922 (g), the M. of T., 
upon the representation of the local authority or of a representative 
number of consumers, may make at recurring triennial periods a special 
order varying the maximum prices and methods of charge. C3T9]| 

(4) Transport, — The local authority under the Tramways Act, 
1870 (A), is authorised by the local Act or order governing the under- 
taking to charge reasonable tolls for the use of their cars, subject to 
consent of the M. of T. Fares and charges in respect of the use of motor 
omnibuses and trolley-vehicles are fixed at the discretion of the local 
authority, subject to certain controlling powers which are exercisable 
by the Traffic Commissioners under the Road Traffic Act, 19B0 (i). 
The Traffic Commissioners may fix minimum and maximum fares, and 
revise them from time to time, or they may exercise their control by 
attaching to a road service licence such conditions as they may think 
fit to secure, alia^ that the fares shall not be unreasonable. C880] 

(5) Ferries, — Under the Ferries (Acquisition by Local Authorities) 
Act, 1919 (Jfe), a county or borough or district council may, with consent 
of the M. of T,, acquire by agreement and work an existing ferry ; and 


(<r) S, 126 ; 20 Hakfeury’s Statutes 415. 

(d) But a local authority need not charge a water rate sufficient to cover all their 
exjpenses of obtaining and supplying water {Horn v, Skafotd EMC,, [18981 2 Q, B. 

it) S, 127 ; 29 Halsburyk Statutes 415. 

If) 8 Halsburyk Statute 1278, 

Statutes 780. ' ^ (i) 28 Halsbury’s Statutes 607. 

{h) 20 Haisbury’s Statutes 6. (k) 8 Haisbury’s Statutes 660. 
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' the tolls must be approved by the. Minister. Where a. iocal authority 
i : are authorised by local Act to establish a new ferry,' the' tolls, rates 

and charges must be approved ,by him. J ■ 

I ' (6) Martov.— Where a local authority provide markets under the 

' provisions of Part V, of the Food and Drugs Act, 1988 (I), they may 
make bye-laws with' respect to stallages, rents and tolls, subject tO: the 
approval of the M. of H, See title Tolls and Stallages. ' £8823 
'(7) Cemeteries and Burial Grounds. — ^Under the Burial Acts, 1S52-: 
1906 (?»-}, the table of fees for interments, etc., requires' the approval 
' of the M. of H. The table of fees for services rendered by ministers of 

religion must be approved by the Secretary of State. Fees charged 
for cremation require the approval of the M. of H. (n). . £8883 ' 

' (B) ' Harbours^ Docks and Piers. — ^Maximum, dues and charges are 
! usually prescribed by the special Act embodying the provisions of the 

Harbours, Docks and Piers Clauses Act, 1847 (o). These statutory 
rates may be increased by order of the M. of T., on the application of 
the local authority made imder the provisions of the Harbours, Docks 
and Piers (Temporary Increase of Charges) Act, 1920 (p). [8843 

Application of Eevenue. — The application of the revenue of a trading 
undertaking is governed by the regulations contained in the Act or 
order under which the undertaking is established and maintained. 
These regulations usually prescribe the limited purposes to which the 
revenue of the undertaking may be applied, and define the manner in 
which any surplus revenue is to be disposed of. It is usual to find that 
these purposes comprise (1) working and maintenance expenses; 
(2) interest on loans ; (8) instalments of loan repayment or sinking 
fund contributions ; (4) other expenses properly chargeable to revenue ; 
(5) contribution to reserve fund. (See post) 

Modem clauses in local Acts usually contain power in addition to 
apply trading revenues by way of additional loan repayments and in the 
construction, renewal, extension and improvement of works for the pur- 
poses of the undertaking. In the case of electricity undertakings, the 
consent of the Electricity Commissioners is required where it is proposed 
to apply any part of the surplus revenues to meet capital expenditure. 

It is almost invariably provided that the whole of the revenue of a 
trading undertaking must be appropriated in each year and by general 
implication no ‘‘free’’ surplus may be carried forward. Unless the 
surplus be applied to one or more of the special purposes mentioned 
above, then, except to the extent to which all or any portion of the 
surplus is transferred in aid of rates (see post), it must be applied in the 
reduction of charges. But see “ Working Capital,” post, [8853 
It should be mentioned that in accordance with the provisions of 
Part VIII. of the L.G.A., 1988 (g), all the receipts (including the receipts 
of trading undertakings) of the council of a borough, urban district or 
rural district must be carried to and form part of the general rate fund, 
and ail the liabilities of the council must be discharged out of that fund. 
Thus the revenues of a trading undertaking form an integral part of 
the general rate fund ; but nothing in Part VIII. of the L.G.A., 1988, 
can be deemed to -require or ’ authorise a ' local authority to apply or 

(l) 81 Halsbury’s Statutes 252,' ■ 

(m) 2 Halsbury’s Statutes 184 — ^2^. 

‘ («) Cremation Act, 1902, s. 9 2 Halsbtiiy’s Statutes 28S. 

(o) 18 Halsbury’s Statutes 48. 

(p) JMd., 589, 

(q) 26 Halsbury’s 'Statutes 404. v- 
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dispose of" the surplus revenue arising from any of their undertakings 
otherwise than in accordance with the profusions of the Act or order 
relating thereto (r). 

On somewhat similar lines, provisions of local legislation — notably 
the Chesterfield clauses ” of 1928 and the ‘‘ Brighton clauses ’’ of 
1981 — have aimed to secure a comprehensive merger of the accounts 
of all trading undertakings within the general rate fund. These 
provisions have been designed with the view of avoiding the restriction 
of “ set-off ” of the profits of the local authority in determining their 
liability to income tax ; they are more fully described in the title 
Income Tax — ‘‘ Private Legislation and the Right of Set-off,’’ [BSGJ 

Transfers in Aid of Rates* — ^An important incident in the conduct of 
trading undertakings and services by local authorities is the appro- 
priation of profits in relief of rates. Practice in this respect is not 
marked by consistency. In some areas the trading departments are 
expected each year to provide contributions from their profits in aid 
of rates, while in others no such transfers are made, all surplus profits 
being wholly applied for the benefit of the undertaking. Between 
these extremes are found local authorities which make only special or 
occasional transfers of profits from one or more of their undertakings, 
or which regularly appropriate part of the profits of one or some of their 
undertakings only. 

On the one hand it is contended that the ratepayers are entitled 
to benefit by transfer of profits because they provide the real security 
upon which the undertaking is founded ; that they would be charged 
with any losses which could not be met from trading reserves ; and that 
they are entitled to some reward for the efficiency benefits which 
accrue to the undertaking (e,g. from the operation of a consolidated 
loans fund) on account of its municipal ownership. It is argued that 
low rates are of greater attraction to new industries and new residents 
than low service charges ; and of health resorts in particular it is 
claimed that equity and common-sense support the application of 
surplus trading profits in the provision and maintenance of the unpro- 
ductive attractions furnished by such local authorities. 

It is maintained on the other hand that the appropriation of trading 
profits represents an inequitable form of taxation, and contravenes 
the basic principle of municipal trading, this being held to be the 
provision of maximum utility at minimum price. It may, it is said, 
weaken the reserves of the undertakings, and it also falsifies com- 
parisons'of rate poundages levied in different areas. [387] 

Without entering further into the merits of the policy of transferring 
profits in relief of rates, it may be sufficient to observe that the attitude 
of Parliament in this matter has changed considerably during the past 
thirty years, in the direction of limiting the amount so transferred. 

A notable step was taken in the Electricity (Supply) Act, 1926 (s), 
which limits the amount of electricity profits which may be transferred 
in aid of rate in any year to a sum^-not exceeding 1| per cent, of the 
outstanding debt on the undertaking ; and provides that no transfer 
may be made unless the reserve fund exceeds 5 per cent, of the aggregate 


E.G^A., 1988, s. 194 ; 28 Halsbury’s Statutes 412. 

(s) T Halsbury’s Statutes 792, VRiere the “Brighton clause^’* (supra) apply 
the provisions of the Electricity (Supply) Act, 1926, referred to, are excluded, their 
restrictive object being attained in another way, namely, by imposing upon the 
undertakers obligations to reduce their charges in the subsequent year. 
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capital expenditiii:c on the undertaking. ■ Somewhat similar restrictions 
have been included in local ' legislation dealing with other types of 
undertaking, qualified in some cases by a power to recoup the amounts 
of deficiencies which in past years have been met out of rates. , £388] ■ 

Trading Deficiencies. — When the revenue of the year is insufficient 
to ' meet the expenditure of the year, the resultant deficiency must be 
dealt with in one of "two ways: it must be charged to, reserve fond 
(see post) or to general rate fond, i.e. met out of rates. There is no 
authority under which a deficiency may be carried forward, to be 
recouped out of the profits of the succeeding year, although in practice 
this is frequently done. Sometimes a deficiency on one undertaking is 
made good by transfer of surplus profits of another undertaking. 
Indirectly this amounts to a charge to rates, which are correspondingly 
aided by the transfer of profits from the second undertaking, such transfer 
being subject, of course, to any statutory limitations which may apply 
(e»g* those of the Electricity (Supply) Act, 1926). ( See arde), £389] 

A deficiency on a water supply undertaking owned by a R.D.C. 
may be charged as special expenses on the contributory place or parish 
supplied (t), or, at the option of the council, it may foe charged as general 
expenses over the whole of the area (a). £390] 

Reserve and Renewals Funds. — ^The general statutory provisions 
relating to trading undertakings do not consistently authorise the 
creation of reserve funds in connection with the undertakings. In 
respect of electricity supply undertakings the Electric Lighting (Clauses) 
Act, 1899 (5) (as amended by the Electricity (Supply) Act, 1926) (c), 
confers discretionary powers for the establishment of reserve funds, 
which are limited in amount to a maximum of 10 per cent, of the capital 
expenditure of the undertaking. £391] 

The special Act or order authorising the establishment or acquisition 
of the undertaking almost invariably gives power, however, for the 
creation of a reserve fond. The maximum amount to which such 
a fond may be accumulated is usually expressed as a percentage (e,g, 
10 per cent.) of the aggregate capital expenditure of the undertaking, 
although sometimes it is defined as a sum certain. The fond is created 
by means of contributions made from surplus profits, and in some cases 
the annual contribution is limited, e»g> to 1 per cent, of the aggregate 
capital expenditure. As a rule the moneys of any reserve fund must 
be invested in statutory securities, the interest on the investments 
being credited to the reserve fund until such time as it reaches the 
maximum amount prescribed ; thereafter the income of the reserve fond 
becomes available for the general purposes of the undertaking. £392] 

General statutory provisions permit the application of moneys of a 
reserve fond to meet any deficiency in the income of the undertaking, 
or to meet any extraordinary claim or demand at anytime arisingagainsf 
the local authority in respect of the undertaking. In many cases, 
however, the general provisions have been varied and extended by 
local Act provisions ; in particular, the notable omission from water 
supply legislation of a general power to provide a reserve fund in 
connection with a water supply undertaking has been commonly 


(t) 1936, s. 308 (1) ; 29 Halshtiry’s Statutes 517. 

(a) L.G.A., 1933, s. 190 (4 ) ; ibid., 455. 

(b) 7 Halsbury’s Statutes 705. 

(c) Ibid., 792. 
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tectified- The purposes to which a reserve fimd may be applied have 
.been :extended by local Act clauses to iiiclude the cost of renewing or 
extending any part of the works or undertaking, and otherwise for the 
'benefit or development of the undertaking. In the case of an electricity 
reserve fund to which such provisions apply, the consent of the 
Electricity Commissioners to applications of this nature is usually 
necessary. Another variation is that which secures the power to invest 
reserve fund moneys In the local authority’s own securities, e.g. by 
paying such moneys into the local authority’s consolidated loans fund. 

A reserve fund may not be applied to any purpose other than those 
prescribed. In j.-G. v. Oldham Corpn. (d) it was held that the 
provisions of a local Act dealing with the application of reserve funds 
(in terms similar to those mentioned above) were imperative and not 
merely permissive, and that the expenditure of the reserve funds on 
road repair work for the relief of unemployment was not an expenditure 
authorised by the local Act provisions, and was accordingly ultra vires 
the corporation. 

Sometimes, in addition to a reserve fund, a renewals fund is provided 
by means of contributions from surplus profits, for application as 
required to meet the cost of substantial renewals of plant, etc. Such 
a fund is in some cases authorised by a local Act, in which case it must 
pending its user be invested in statutory securities, but more frequently 
it is a lion-statutory reserve, which, however, is justified on grounds of 
sound financial policy. But the need for a separate renewals fund 
disappears when the wider application of the reserve fund (see ante) is 
authorised by local Act, and it is usual to find that reserve fund 
provisions of local Acts direct that any separate fund so created in the 
past shall be carried to the credit of the reserve fund. CB94]| 

WorMr^ Capital. — In order to finance the current transactions of 
those trading undertakings in respect of which consumers are granted 
credit facilities (ie. principally water, gas and electricity), it is generally 
considered necessary to provide a certain amount of working capital. 
Little or no working capital is required for passenger transport and 
markets undertakings, the revenue of which consists almost entirely 
of cash receipts which are immediately available to meet expenditure. 
There is no general power which authorises the provision of a per- 
manent fund of working capital, and in the absence of local Act powers 
resort is frequently had to one of several methods which, while perhaps 
of doubtful legality, are unquestionably sound in practice. These 
methods comprise : (1) the carrying forward of unappropriated profits 
in the revenue account ; (ii.) the appropriation of a sum from surplus 
profits to a ‘‘working capital” account; and (iii.) the retention in 
cash of part of the money forming the reserve fund or renewals fund. 

Modem local Act clauses sometimes contain authority to borrow 
in order to provide a specific sum for working capital. In such a case 
a specific loan is raised and repaid by revenue contributions over a short 
period of years, so that at the end of the period there is a permanent 
fund of working capital. A general power to borrow temporarily by 
way of bank overdraft or otherwise, pending the receipt of revenues 
receivable during the period of account, is contained in sect, 215 of the 
L.G.A,, 198a (e), |;a953 

(rf) [1936] 2 All E, R. 1022-; 100 J. P, 895 ; Digest (Supp.). 

(f) 26 Halsbary’s Statutes 422. ' 
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Traffic Commissioners.— In order to administer the system of licensing 
public service vehicles which was inaugurated by the Road Traffic 
Act, 1930, Parliament directed that traffic commissioners should be 
appointed for different parts of England, Wales and Scotland (aa). 
The country was mapped out into thirteen areas, eleven in England and 
Wales, two in Scotland. The 1933 Act abolished one of these— the 
southern area of England and transferred it to other traffic areas, and 
also transferred part of the East Midland traffic area to the eastern 
traffic area ; and now there are ten areas in England and Wales and 
still two in Scotland {h). For each of these areas, except the metro- 
politan area, there is a board of three commissioners : but in the metro- 
politan area, a single officer acts. The frontiers of the areas may be 
changed by oi'der of the M. of T. provided such order is approved by 
a positive resolution both Houses of Parliament (c). The chairman 
is appointed directly by the Minister; whilst his two coadjutors are 
chosen by the Minister from two panels. These are made up by the 
county councils, and by the county borough and urban councils whose 
areas lie, in whole or in part, witliin the larger areas into which the 
country is divided. The proceeding with regard to the formation of the 
panels has been fixed by Ministerial regulation (d). The chairman holds 
office during pleasure (dd ) ; and the coadjutors for three years, subject 
to re-appointment if, when their times expires, they are still on a panel. 
The Minister may appoint deputies if a commissioner is ill or absent. 
He supplies the commissioners with clerks, etc. The commissioners 
may have no financial interest in any transport undertaking which carries 
passengers for reward, and may be removed for inability or misbehaviour 
by the Minister. Members of Parliament are ineligible (<?). [3963 

(a) TLis article depicts the law as it stood on September 3, 1939. The war-time 
enactments and ordei-s are summarised in the Supplement. 

{aa) Road Traffic Act, 1930, s. 62 ; 23 Halsbury’s Statutes 656. 

{b) For the appointment, see Sched. III. to the Road Traffic Act, 1930 ; 23 
Halsbury’s 'Statutes 691, as amended by the Road and Rail Traffic Act, 1933, s. 27, 
Sched. I. ; 26 Halsbury’s Statutes 892, 912 (Mahaffy and Dodson’s Road Traffic 
Acts and Orders (2nd ed.), pp, 192 et aeq,). 

(c) Road Traffic Act, 1980, s, 62 (2), (3). Such variations occurred in the period 
1931-1933, but the position was (pro tern,) stabilised by the 1933 Act. 

(d) S.R. & O., 1981, No. 973 (Mahaffy, op cit, p. 428). 

(dd) Chairmen of Traffic Commissioners, etc. (Tenure of Office) Act, 1937 ; 30 
Halsbury’s Statutes 821. See Mahaffy and Dodson, op, dt.^ Supplement, 1939. 
pp. 23 — 25. 

ie\ For substance of this narafirraoh. see Road Traffic Act. 1980. s. 63 : 23 
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The commissioners sit in public when considering applications for 
road service licences and may^ if they like, sit in public for the ■ con- 
sideration of the other matters referred to them— -such as the granting 
of public service vehicle licences. They must all sit for considering 
applications for road service licences ; but in respect of other matters 
may delegate their jurisdiction to one of their body(/). They must 
make annual reports to the Minister (g), pOTj 

The primary duty of the commissioners is to issue public service 
vehicle licences, the second to issue road service licences. A certificate 
of fitness is an indispensable preliminary to the issue of the first ; and 
the second can only be given after the first has been granted. Certificates 
of fitness have been described elsewhere (k). This issue is a matter for 
the certifying officers appointed by the Minister to serve in each traffic 
area ; but these officers are not dependent on the commissioners (i). 
The commissioners must have notice of defects in a public service vehicle 
which are likely to endanger passengers or wayfarers (j). pOSj 

The important powers of the Traffic Commissioners in the matter 
of the issue of road service licences have already been explained when 
these licences were being discussed ; also the power given to these 
commissioners to back ’’ licences for travel in their area which have 
been issued by another commissioner from a point in their area to a 
point without it (A). The commissioners also grant licences to drivers 
and conductors of public service vehicles (fc). These are granted by the 
body in whose area the applicant for a licence resides (Z). The juris- 
diction of the commissioners is, however, in no case absolute. Any 
applicant for a public service vehicle licence, any applicant for a road 
service licence, any opponent of an application for a road service licence 
who has failed in his application, or any public service vehicle licence 
holder who is aggrieved by a suspension or revocation thereof, may 
appeal to the Minister of Transport, who may, on any such appeal make 
an order (even an order revoking a licence) which is binding on the com- 
missioners. But the Minister’s appellate jurisdiction is itself limited. 
He must deal with the appeal before him and may revoke an existing 
licence ; but he may not impose on a traffic commissioner any order 
to reject some application which may perchance be made to him at 
some future time. To do so would be an usurpation by the Minister of 
the commissioners’ discretion, restrainable by injunction (m). Appli- 
cants for the grant or renewal of a driver’s or conductor’s licence who 
are aggrieved by a refusal have an appeal to the magistrates (n). pOOj 
All the expenses of these commissioners and their staffs are borne by 
the Road Fund, into which the fees received from licences are paid (o). 

In the metropolitan traffic area (p), the traffic commissioner has no 
coadjutors (§'), He sits alone, and gives both public service vehicle 

(/) Road Traffic Act, 1980, s, 64. 

(g) Md,, 8. 65, These are published by the Minister and contain valuable 
information on the operation of the Act. 

(A) See title Public Seevice Vehicles. 

(i) Road Traffic Act, 1980, ss. 68, 69. (j) IMd., s, 70. 

(k) Except in the metropolitan traffic area where the Commissioner of Metro- 
politan Police gives these. Road Traffic Act, 1930, s. 99, as replaced by London 
Passenger Transport Act, 1983, s. 51 ; 26 Halsbury’s Statutes 796. 

(i) Road Traffic ' ■ — ■ 

(m) s. Si; 

1 K. B. 277 ; Bigesi 

(p) Delineated ii 
the 1988 Act, s. 27. 

(q) Road Traffic 


acr, iww, ss. 77, 78, 

B, V. Minuter of Transport^ Ex parte Upminster ServiceSf [1984] 
t (Supp.). {«) IMd., s. 82. (o) im„ S8, 86, 87. 

a Sehed, III., Part I., para. 11 of the 1980 Act as replaced by 
See Mahaffy, op. riL, pp. 194, 249, 250. 

Act, 1980, s. 98 (8). 
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licences and road service licences. He does not grant drivers’ - or con- 
ductors’ licences to persons residing in his area : these are granted by the 
Commissioner of Metropolitan Police (r). In the exercise of his juris- 
diction to grant road service licences the commissioner must hear any 
objections which may be made by the Commissioner of Metropolitan 
Police ; and in case of difference, the matter stands referred to the 
Minister (s), poo]-- ■ ■ ■ 

The commissioners have important powers with regard to municipal 
public service vehicle services. By the Road Traffic Act, 1980, local 
authorities which actually operate a municipal passenger transport 
service are authorised to operate public service vehicle services as part 
of that service. So long as the local authority confines its operations 
within its own district, it may, if it was in 1980, or is subsequently, 
operating a tramway or trolley vehicle or light railway undertaking, 
operate public service vehicles in this way (^). This it may do without 
any special consent from the commissioners, though of course a road 
service licence is necessary {u). If, however, the authority proposes 
to run services outside its area it must have, as well as a road service 
licence and as a preliminary to it, the consent of the traffic commis- 
sioners of the area or areas affected. Careful provision is made as to 
the giving of these consents. When applications are made for them, 
the applicants must publish statutory notices with full particulars in the 
London or Edinburgh Gazette m.d also such notices as the commissioners 
require in local newspapers. The notices must give at least twenty- 
eight days, after the last of them is published, within which objections 
may be made. These, if they come from a local authority or competing 
transporter, must be heard at a public inquiry of which fourteen days’ 
notice must be given (a). Consents given may be subsequently revoked 
or modified subject to appeal to the M. of T. (5). These consents do not 
become operative for one month and subsequent modifications or 
revocations are held up for three months. [401] 

Various details as to the administrative powers of the commis- 
sioners are contained in the Licences and Certificates Regulations of 
1984(c). They may charge fees which must be paid before licences 
are issued. Licencees must inform them of changes of their addresses 
and send in their licences for endorsement with the new address. The 
commissioners may issue duplicate licences if the original is lost or 
destroyed or defaced. Suspended or revoked licences must be delivered 
to them. On the death of the holder of a licence arrangements are made 
for the continuance of the licences in the hands of his or her personal 
representative. The commissioners must have notice of every appeal 
against their decisions which is made by the M. of T. Application for a 
certificate of fitness, though the certificate is given by the certifying 
officer, must be made by the commissioners. Full details prescribe the 
procedure on application for road service licences. The commissioners 

(r) Road Traffic Act, 1980, s. 99 (4) (b), as substituted by London Passenger 
Transport Act, 1988, s. 51 (4) (b) ; 26 Halsbury’s Statutes 796 ; S.R. & O., 1988, 
No. 628 ; Mahaffy, op. at, pp. 159 — 160, 477. 

(s) Road Traffic Act, 1930, s. 99, as substituted by London Passenger Transport 
Act, 1988, s. 51. 

(t) Road Traffic Act, 1980, s. 101. This section came into eHect in April, 1981 ; 
S.R. & O., 1981, No. 165, 

(u) Ibid., ss. 72 (8), 108 (2). 

(а) See iMd., s. 102, for this and the details in this paragraph. 

(б) This appeal is described further in the section, Appeal Tribunal, ”p. 191, poift 

(c) S.R. Sc O., 1984, No. 1269 (Mahaffy, op. at, p. 613). It is 'not thought 

necessary to refer in notes to the various articles. 
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must publish an official Journal weekly or fortnightly called ' ‘'‘ Notices 
and Proceedings ” recording the applications made to them, , their 
^proposed public sittings, and, their decisions on the various, matters on 
which they adjudicate. In certain cases, where a sudden ■ occasion \ 
makes it necessary for an applicant to get a road service licence at short 
notice, arrangements are made for dispensing with the formalities and 
fox the issue of what may be called emergency road 'service licences (d). 
Licensees who go out of business as operators must inform the com- 
missioners and send their licences to them (e). [4023 

Goods Vehicles Licensing' Authorities, (a)' Licensing of VeUeles,— 
The Road and Rail Traffic Act, 1983, established a system of licences 
for goods vehicles which is described elsewhere (/). The granting of 
these licences was committed into the hands of the chairmen of the area 
commissioners acting under the 1980 Act. They have no coadjutors for 
this work ; but the Minister may appoint deputies to assist them. pOBj 

In the case of applications for C. licences, which only authorise the 
holder to carry his own goods, the discretion of the authority is 
limited (g). They must grant the licence unless the applicant has had 
a previous licence suspended or revoked. No condition is attached to 
it except the statutory requirement that the vehicle or vehicles 
authorised must be kept in a serviceable condition. With regard to 
the issue of A. and B. licences the authority has a large discretion (A). 
He may grant it for vehicles other or fewer than or different from those 
for which it is asked. Both as to A. and B. applications he must con- 
sider the public interest generally and that of those who require or who 
provide facilities for transport. He must consider any other licences 
held by the applicants, their previous conduct as carriers of goods, the 
number and type of vehicles they propose to use, the needs of replace- 
ment during repair, the substitution of the proposed vehicles for horse- 
drawn goods vehicles, and how far the applicant for a B. licence may be 
going to do work which is primarily A. licence work. If he refuses a licence 
or grants one which is different from that asked for he miist, if requested, 
give his reasons in writing (i). A special claim to an A. licence is given 
to those who show the authority that the vehicles for which they ask 
licences will be used exclusively for the purpose of a contract entered 
into with some definite person carrying on a trade or business who is not 
himself a carrier. Applicants must show that the contract will last a 
continuous year or more. In these circumstances the authority must 
grant the A. licence unless special reasons exist. The vehicles authorised 
in this way may only work for the purpose of the contract, and the 

1934, No.i260, art, 49. 

(€) Ibid., art. 50. 

(/) See title Road Tkaffic, sub-head “ Goods Vehieie Licences.” 

ig) Road and Rail Traffic Act, 1938, s. 6 ; 26 Halsbury’s Statutes 878, q.v. for 
the substance of what follows in this paragraph. Goods vehicles licences, the 
procedure for getting them, and the rest of the system apart from the section of the 
19S3 Act referred to in the notes here, are described in the section referred to in the 
last note. 

{h) Ibid., for substance of this paragraph, 

(i) A large number of appeals dealing with the discretion of the authorities 
below has been heard by the Tribunal of Appeal. They will foe found in the “ Rail- 
way and Canal Traffic Cases,” Vols. XXII. et seq* Reference may be made here in 
particular to the following : Cox v. G,WM., 22 Traf, Ca. 161 ; LMMM. v. Hurd, 
md., 147 ; Mnstm v. ibid., B ; Petrie v. iind., 15 ; Thomlm 

V. md., 240 ; v. Robsm, iUd., 283 ; LM.S.E. v. Barr, ibid., 44 ; 

Yeafsley v. iUd., 258-; BmU-Tittomn v. Wright, 28 Traf. Ca. 100 ; Smith 

V. 22 Traf. Ca, 262 ; and see for a full survey Mahaflj^ op. cit, pp. 220 et sea ., . 

and 1980 Supplement thereto, pp. 9—14. 
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licences, mless the authority otherwise directs, lapse on its com- | 

.pletionfj). , p943' I 

(b) Appeal Tribunal*— The Road and .Rail Traffic Act of 19S8 did 

not follow the precedent of the 19B0 Act with regard to appeals from the | 

authority, but referred them to a specially constituted court (k)* The | 

chairman is a person of legal experience appointed by the Minister | 

after conference with the Lord Chancellor. He holds' office during 
pleasure (1). The Minister appoints the other members after conference 
with the President of the Board of Trade and the Secretary of State for 
Scotland. These members of the court hold office for three years but 
may be' reappointed. The Minister may appoint deputies in' the same 
way. Members of the House of Commons cannot be appointed, nor 
may any person who has any financial interest in any transport under- 
taking, They make rules of procedure (m) and must sit in Scotland to 
hear appeals from the Scottish authorities (n) They fix fees (o) for 
appeals : but these they may remit if satisfied of the applicants^ or re- 
spondents’ poverty. Their decisions on appeal are final. The Minister 
appoints a stall for the tribunal and pays the salaries of the court and 
the staff, subject to Treasury supervision, out of the Road Fund (p). 

Both the licensing authorities and the appeal tribunal must keep 
proper accounts. These are sent to the Ministry of Transport and 
incorporated in his annual Road Fund Account (f). £405] 

(c) Heavy Goods Vehicles Drivers^ Licences* — ^By the R.T.A., 19B4, the 
four heavier categories of vehicles established by the 1930 Act and also 
motor cars which have trailers (the fifth category) are “ heavy goods 
vehicles ” if they be either constructed or adapted {use does not affect 
the criterion) for the carriage of goods or burdens of any description (r). 

A driver who is licensed under Part IV. of the 1930 Act to drive all 
sorts of single-decked public service vehicles may drive heavy goods 
vehicles without the necessity for a heavy goods vehicle driver’s licence. 

But if he has not such a licence he may not drive a heavy goods vehicle 
without a special licence. This the commissioners of each traffic area 
are authorised to issue to him. In the metropolitan area the traffic 
commissioner acts, as usual, alone. The licence may be limited so as 
to allow the holder to drive one or more classes of heavy goods vehicles. 

Drivers who had experience before April 1, 1934, need pass no test 
before this licence is issued to them : but newcomers who cannot show 
that experience may be submitted by the commissioners to a test. 

The licence lasts for three years but may be revoked for defects of 
behaviour or physique. Applicants who are aggrieved by any exercise 
of the commissioners’ discretion in this matter may appeal first to them 
for a fresh hearing and then to a court of summary jurisdiction which may 
overrule the commissioners and direct the grant of a licence. No licence 
of this kind is necessary to authorise a person to drive an agricultural 
locomotive ploughing engine or agricultural traction engine {s)* £4063 

(j) Road and Rail Traffic Act, 1983, s, 7, q.v. for details. Since 1984 these 
licences have come to be known as “ Contract Licences,** 

{/^) IdM, s. 15, for the substance of this paragraph. 

(0 Chairmen of Traffic Commissioners, etc. (Tenure of Office) Act, 1987, s. 1 ; 80 
Halsbury’s Statutes 821. 

(m) See S.R. ^ O., 1984, No. 657 (Mahaflfy, op* dt, p. 587). 

(n) Road and Rail Traffic Act, 1983, s. 15 (10). 

(o) See S.R. & O., 1984, No, 709 (MahaHy, op* at, p. 598). 

Ip) Road and Rail Traffic Act, 1988, s. 22. {q) Ibid., s. 28. 

(r) See the definition in Road Traffic Act, 1904, s* 81 (12), and that section for 
what follows ; 27 Halsbury’s Statutes 557, 

(s) Ibid., s. 81 (11), and note in Mahaffy, op* cit*, p. 381. 
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See Road Traffic. 
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Teaffic. 
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TRAILERS 

See Motor Vehicles on Highways ; Road Traffic. 
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IairodiietO£Y« — ^The introduction of tramways in this country dates 
from 1860, when a tramway track was laid down in Birkenhead and 
worked by horse traction. This was followed by the construction of 
tramways in other parts of the country, notably in Liverpool in 1868, 
and London in 1869. These were authorised under special Acts, but 
there were also unsuccessful attempts to construct tramways on public 
roads without statutory authority. In the course of a few years the 
development of this form of transport had reached the stage when the 
need of public legislation was apparent, and in 1870 the Tramways 
Act (a), ‘‘ to facilitate the construction and to regulate the working of 
tramways,” was passed. The Act applies to England, Wales and 
Scotland, but not to Ireland (sect. 2) (a). [4073 

Authorisation. Provisional Orders and Special Acts.-~The Tram- 
ways Act, 1870 (u), is of a comprehensive character and provides a 
simple mode of obtaining statutory authority by provisional order or 
special Act for the construction of tramways in any district. It 
authorises the' laying down and maintaining of tramway lines in high- 
ways, which, without statutory authority would constitute an indictable 
nuisance. The Act makes provision: under Part I. for a local 
authority (i), corporation, company or body of persons (termed the 
promoters) (c), to apply to the Board of Trade (now the M. of T.) (d) 
for provisional orders conferring the necessary powers for the construc- 

(a) 20 Halsbiiry’s Statute 6. 

{&) Deanec! in s. 8 and Sched. A, Fart L 
.. Defined ill" s.' 24* ■ , 

(cQ By the of>eratlon of the M. of T. Act, 1919 ; 8 Halsbtiiy*s Statutes 422, and 
the M. of T. (Board of Trade Exception of Powers) Order, 1919, made thereunder, 
the powers of the Board of Trade in relation to (inier dia) light railways and tram- 
ways, with certain exceptions, were transferred to the M. of T. 

L.a.L. xni. — 18 



194 Local Goveenment.Law anb ADMiNfftTOATioN [foiXIII*. 

tioii . of tramways. A : provisional order .requires^ the confirmation of 
Parliament foelbre it becomes law, and this is effected by means of a 
confirming Act promoted by. the M. of T. Parts II. and III., of the 
Act constitute a code of la^% governing the constniction and working 
of tramways on public roads whether authorised by provisional order 
or by special Act.^ It should be pointed out that many undertakers 
obtain powers to run their vehicles on highways under the procedure of 
the Light Railways Act, 1896 (e), in lieu of or in addition to the Tram- 
ways Act,. 1870 (/). [408] 

Local Authorities. Power to Work.— An important feature of the 
Tramways Act, 1870, is that while powm could be obtained to con- 
struct tramways and to acquire existing undertakings by a ^ local 
authority, sect. 19(g) refrained from authorising - local authority to 
W'ork their tramways, the intention at that time being that a local 
authority constructing and owning tramw^ays should either lease them 
to private persons or companies, or leave them open to be used by the 
public on payment of the authorised tolls. This latter provision proved 
to be entirely useless and unnecessary, as there is no recorded instance 
of a tramways being made use of by the public in the manner contem- 
plated by the section. In 1882, the Huddersfield corporation, who had 
constructed tramways in the borough, having failed to lease them on 
satisfactory terms, obtained a provision (A) empowering the Board of 
Trade to license the corporation to work their tramways ; and for 
some years after this, similar provisions were embodied in Tramway 
Acts and Orders. Since 1896, it has been the practice of Parliament 
to authorise a local authority to work their tramways without the 
necessity of obtaining a licence for the pui'pose from a Government 
department. 

The Tramways Act was passed in 1870, at a time when the only 
motive power contemplated was either steam or animal power. In 
the intervening period, great changes have taken place in road passenger 
transport ; and eieetricity as a propellant of tramcars has become 
universal. Further, certain provisions of the Act are, under present-day 
conditions, no longer suitable and have been replaced and extended over 
a long series of provisional orders and special Acts. But notwith- 
standing these changes, the 1870 Act forms the substantial basis of all 
tramway legislation. [409] 

Applications for Provisional Orders, authorising the construction 
of tramways in any district, may be obtained by : 

( 1 ) The local authority of such district ; 

(2) Any person, persons, corporation or company, with the consent 

of the local authority of the district in which any part of the 
proposed tramway is situated, and also the consent of the road 
authmity where there is a road authority distinct from the 
local authority. 

The consent of the road authority is also necessary in any case 
where power is sought to^ break up any road subject to the jurisdiction 
of such road authority (i). 


(e) 14 Halsbury's Statutes 252. 

(/) See title Liqbt Railways. 

(g) 20 Halabuiy’s Statutes 12. 

(A) Huddersfield Corporation Act, 1882. 

(i) Tramways Act, 1870, s. 4 ; 20 Halsbury’s Statutes 7. 
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,,’ The procedure with respect to .proYisiohai orders is goyemed by- 
Part I., and Schedules A, B and -C of the Tramways Act, 1,870 (.fc), and 
the Board, of Trade rales made under the provisions of the Act (1 ). : . , 

, The foriB; and contents of provisional orders are regulated , by 
sects. 8—21 and Parts II. and III. of the -Act (m). E410J 

Opening of Tramways. — By rule XXV. of the Board of Trade rules, 
the promoters must give to the M. of T. at least fourteen days’ notice 
in writing of their intention to open any tramway, or portion of a tram- 
way,^ and such tramway or portion of tramway must not be -opened for 
public'' traffic until An inspector appointed by the Minister has inspected - 
the same, and the Minister has certified that it is fit for such traffic. 
The above-mentioned notice should be accompanied by the' following 
documents, viz ; 

(1) A copy of the Act or provisional order authorising the con- 

struction of the tramways. 

(2) A copy or tracing of so much of the deposited plans and sections 

as relates to the portion of tramway proposed to be opened, 
distinguishing between double and single line, and showing in 
red ink any variations therefrom in the tramways as constructed. 

(3) A list of the local and road authorities concerned. 

(4; A diagram of the lines submitted for inspection, on a scale of 
about two inches to a mile. cm] 

Iiapse of Powers. — Sect. 18 of the Tramways Act, 1870 (mm), provides 
that if the promoters do not within two years from the date of a pro- 
visional order, complete the tramway authorised by such order and 
open the same for public traffic, or if within one year from the date of 
the order or such shorter time as is prescribed therein the works are not 
substantially commenced (w) or, having been commenced, are suspended 
without sufficient reason, the powers given by the provisional order 
for constructing such tramway, executing such works, or otherwise in 
relation thereto shall cease to be exercised except as to so much of the 
same as is then completed, unless the time be prolonged by the special 
direction of the Minister of Transport. C4^123 

ProloBgation of Time.*— Application for a prolongation of the time 
for the commencement or the completion of the works must be made 
to the M. of T. in accordance with the Board of Trade rules under the 
powers conferred by sect. 18 of the Tramways Act, 1870 The 

application should be in the form of a memorial setting forth the 
grounds on which the application is made. 

Notice of the intention to apply for a prolongation of time must be 
published "by advertisement , once at least in each of two successive 
weeks in a local newspaper stating the period to which it is proposed to 
prolong the time and containing a notification of the procedure to be 
adopted by persons desirous of making any representation to the 
M. of T. or of bringing before him any objection respecting the 
application. tm . 

A similar notice must be delivered to every local and road authority 

(k) 20 Halsbury’s Status' 7, 82788,^ 8^"” 

(l) See Board of Trade rafes made with respect' of provisional orders under the 
Tramways Act, 1870, Reprinted 1913. 

(m) 20 Halsbury’s Statutes 8 — 13,14, -20. (mm) 11. 

(n) See A.-G, v. Bournemouth Corpn*^ [1902] 2-Ch. 714, C. A. ; 43 Digest 340, 9. 

(nn) 20 Halsbury’s Statutes 11 ; S.R. & 0„ Rev. 1904, XIII., Tramway R, & S,, 

p. 15 ; Board of Trade Rules, p. 18, : ^ - 
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before tiie second publication, arid a statement that a copy of the notice 
has been duly sensed on each local and road authority must be sent to, 
the M- of T. with the application. 

■ Before\the ' Minister grants the application he may impose such 
conditions, if any, as he may think fit. 

' special Acts.— The method of applying for tramway ' powers by 
means of provisional order is falling into desuetude .and in fact there 
have been very few applications for tramway provisional orders during ^ 
recent years. Instead, it has become -the practice for a local authority 
desirous of obtaining tramway powers or of extending their existing^ 
tramway system fo proceed either by special Act or to include the 
application in a bill which the local authority may be promoting in 
Parliament for general purposes. 

In the case of a Provisional Order, it is necessary to obtain the 
consent of the local and road authorities for two-thirds of the length of 
the tramway, and this cannot be dispensed with. In the case of a 
special Act, such consent is also required by the Standing Orders of 
Parliament, but the Standing Orders can be, and, in suitable cases, have 
been, dispensed with. 

Moreover, in the case of a Provisional Order, sect. 9 of the Tranways 
Act, 1870 (o), applies which prohibits the authorising of a tramway to 
be laid, so that for a distance of thirty feet or upwards a less space than 
nine feet six inches shall intervene between the outside of the footpath 
and the nearest rail of the tramway if one-third of the owners or of the 
occupiers of the houses, shops, warehouses abutting upon such part of 
the road express their dissent. There is no such restriction in the case 
of a special Act. 

The procedum for a special tramway Act is practically the same as 
that prescribed for private bills and is governed by the standing orders 
of Parliament. The provisions of the Tramways Act, 1870, and the 
Board of Trade Rules relating to provisional orders, where applicable, 
must also be complied with. £4153 

Tolls. Tolls and Ckarges.~Antbonty is given under sect. 45 of the 
Tramways Act, 1870 (p), for the promoters and lessees of a tramway 
to demand and take tolls in accordance with the regulations specified 
in the provisional order or special Act. 

A list of the tolls and charges must be exhibited conspicuously 
inside and outside each carriage using the tramway. 

Maximum tolls and charges (originally Id. per mile, but now usually 
l|d. per mile) are prescribed for passengers, and special provision is 
made for cheap fares for labouring classes, and an obligation to run a 
proper and sufficient service for artizans, mechanics and daily labourers 
every morning and evening (except Sundays, Christmas Day and Good 
Friday) is commonly imposed in the Act or Order. 

The power to carry animals, goods and minerals has not been 
used to any extent by municipal tramway undertakings ; but several 
municipal systems have established successful parcel carrying businesses 
as an adjunct to their tramway undertakings. In an action brought 
by a rival firm of carriers against a corporation, it was held that the 
defendants were not entitled to expend any part of the city fund, or 
the receipts of the tramway undertaking worked by them, or the 
proceeds of any city rate, or any other moneys of the corporation or 
the city, for the purpose of carrying on the business of carriers of parcels 


(&) 20 Hafehuiy’s Statutes 8, 


(p) IMd,, 26 . 
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or goods/ except ^as part of and in connection with their tramway 
undertaking, and in respect of articles carried on the tramways for the 
time being, belonging to or under lease to them, or over which they had 
ruiimng powers (f )• 

■ 'Consfraetioii of framways.— By sect. 22 of the Tramways Act, 
1870, (r), Parts JI. and III. of that Act apply to every tramway 
authorised by provisional order or special Act and are to be incorporated 
therewith, and, save where expressly varied or excepted by such order or 
Act, all the provisions of the Tramways Act, 1870, apply to the under- 
taking authorised thereby, and with the provisions of every other Act or 
part of Act inco]q>orated therewith forming part of the provisional 
order or special Act (s) are to be construed as forming one order or Act (6‘). 

Consideration is given below to the principal provisions of the 
Tramways Act, 1870, which are incorporated in provisional orders and 
special Acts. 

These, and the additional provisions which have from time to time 
been embodied in orders and special Acts to meet the conditions brought 
about by the development of the tramway industry, together with the 
rules and regulations of the M. of T., form the tramway code and will 
be dealt with later in this article. DiU 

General Provisions. Use of Carriages with Flange Wheels, — By 
sect. B4i {t) the promoters of tramways authorised by special Act or 
order and their licensees are empowered to use on the tramways carriages 
with flange wheels or wheels suitable only to run on the rail prescribed by 
such Act. [4183 . 

Motive Power . — The motive power to be used on the tramways is to 
be prescribed by the special Act or order and where no such power is 
prescribed, by animal power only (s^ct. 84) (iJ). [4191 

Licences to Use Tramways may he Granted to Third Parties, — By 
sect. 85 (w) after a tramway has been opened for public traffic for 
three years the M. of T., after an inquiry, at the request of the local 
or road authority, or twenty inhabitant ratepayers on the grounds that 
the public are deprived of the full benefit of the tramways, may grant 
licences to any company or person to use such tramway in addition to 
the promoters, subject to certain conditions as regards the term of the 
licence, the number of carriages to be run on the tramway, the toils to be 
paid to the promoters by the licensee fo? the use of the tramway (u). [4203 

Penalty in Default of Paymmt of Tolls. — Sect. 86 (a) empowers the 
promoters, in the event of the licensee's failure to pay the tolls due in 
respect of passengers carried, to detain and sell the carriages on such 
tramway or premises belonging to the licensee, and imposes a penalty 
in cases where the licensee fails to furnish an account of the number of 
passengers carried or fraudulently gives false account. Disputes 
between the licensee and the promoters as to the amount of tolls due are 
dealt with under sect, 89 (a). [4213 

Licensee Liable for Trespass or Damage.— -Under sect. 40 (a) a licensee 
is liable for any trespass or damage done by his carriages or horses or by 
any of the servants employed by him upon the tramway. Such servant 
may be convicted of trespass and damage before two justices and upon 
conviction the licensee shall pay the promoters, lessees, or persons injured 
as the case may be, the damage, not .exceeding fifty pounds. ‘ [4223 

(q) A.-G. V. Mimchester Cotpn., [X906] 1 Ch. 648 ; 70 J. F. 201 ; IS B%est 862, $72. 

a Defined by s, 28 of TmmwayB Act, 1870 ; 20 Halsbuiy’s Statutes 14, 

20 Halsbaiy’s Statutes 14. (t) Jbid., 20. (u) Ibid., 21. (a) Ibid., 22. 
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' Discontmuance and Removal— If the promoters discoDtimie the 
working of the tramway or of any part of it, for three months (such 
discontmuance not being occasioned by circumstances beyond their 
control) (&), the M. of T. may by order declare that their powers, in 
respect of the tramway or the pait discontinued shall be at an end, and 
thereupon such powers shall cease, unless the same are purchased' by 
the local authority. When such an order has been made, the '-road' 
authority may, after two months, and under authority of the M. of T., 
remove, the tramway or part so discontinued. The ' promoters must 
pay tO' that authority the cost of removal and making good the road, 
as certified by the road authority, failing which the road authority 
(without prejudice to any other remedy) may sell the materials and 
reimburse themselves (sect. 41) (c). [423] 

Insolvency o! Promoters. — ^Provision is also made, in the event of 
insolvency of the promoters of a tramway, for similar procedure and 
remedy as is prescribed in the case of discontinuance (sect. 42) (d). [4243 

Purchase of Tramways. — Compulsory Purchase by Local Authority . — 
By sect. 43 (<?), the local authority in any district where the tramway 
is not owned by the local authority may by resolution (/) passed at a 
special meeting of the members of the council, within six months after 
the expiration of a period of twenty-one years frorh the time when the 
promoters were empowered to construct the tramway, and within 
six months after the expiration of every subsequent period of seven 
years (or within three months after any order made by the M. of T. 
on the discontinuance of working or the insolvency of the promoters 
as described above) with the approval of the Minister, by notice in 
writing require the promoters to sell and thereupon the promoters shall 
sell to them their undertaking, or so much of the same as is within such 
district, upon terms of paying the then value (exclusive of any allowance 
for past or future profits of the undertaking, or any compensation for 
compulsory sale, or other consideration whatsoever) of the tramway 
and ail lands, buildings, works, materials and plant of the promoters 
suitable to and used by them for the purposes of their, undertaking 
within such district, such value to be in case of difference determined 
by an engineer or other fit person nominated as referee by the M, of T. 
on the application of either party ; and the expenses of the reference 
must be borne and paid as the referee directs. When any such sale 
has been made, all the rights, powers and authorities of the promoters 
in respect to the undertaking sold, are transferred to the purchasing 
authority. I[4253 

Payment of Purchase Money Out of Rates . — The local authority may 
pay the purchase money and all expenses incurred by them in the 
purchase of a tramway undertaking under this sect. 43 with similar 
borrowing powers as if such expenses were incurred in connection with 
the promotion of a provisional order (g). 

The local rate for the purpose of the Act is defined in Schedule A, 
Part I., of the Tramways Act, 1870 (h). 

(b) Want of sufficient funds is not a circumstance beyond their control for this 
purpose (s. 41). 

(€} m Halsbury’s Statutes 23. (d) Ibid., 28. (e) Ibid., 24, 

, (I) A month’s previous notice of 'the meeting and of the purpose thereof must be 
giv^ In the usual manner ; two-thiids of the members must foe present and vote 
at the meeting and a majority of the members must concur in the resolution. 

(g) Tramways Act, 1870, s. 48 ; 20 Halsbury’s Statutes 25. 

(h) 20 Halsbury’s Statutes 82, 
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Where the local rate, owing to statutory limitation, is insufficient for 
the payment of the purchase money and expenses the M. of T. may by 
provisional order extend the limit of such local rate to such amount as 
the Minister may think fit (f). [4263 

Tlie Tramway Undeiiaking.-— This has been defined as “ all the real 
and movable property belonging to the promoters necessary for con- 
ducting trarnway traffic, together with all rights and interests in or 
connected with such, property which belong to the promoters and are 
capable of being transmitted from them to the purchaser ” (y). 

Although for other purposes of the Tramways Act, 1870, the 
expressions “ the tramways ” and “ the undertaking ” are regarded as 
synonymous, in connection with the eases decided under this section 
of the Act it was laid down in the House of Lords that the word “ tram- 
way ” had a different interpretation to the word “ undertaking,” as 
meaning the tramway lines as laid down on the highway and nothing 
more. [4273 

The local authority are bound to purchase all the lands, buildings, 
works, ^ materials and plant of the promoters even though part of them 
are suitable to, and used for, not only the purposes of the lines which 
are being purchased, but also for the purposes of other lines w^hich 
already belong to the local authority, and are under lease to the pro- 
moters and worked by them jointly with the promoters’ lines (k). 

If such lands, buildings, works, materials and plant are suitable to, 
and used for, the purposes of the undertaking, they must be purchased 
by the purchasing authority, even if they are situated outside that 
authority’s district (^), [4283 

Valuation of the Tramway — Purchase Price* — Sect. 43 of the Tram- 
ways Act, 1870 {ll), has been construed in a number of decided cases. It 
has been held that, on a sale to the local authority, the local authority 
becomes entitled to the exclusive use of the tramway, not by transference 
of any right from the promoters, but by virtue of the statute alone ; 
consequently the price to be paid as representing the “ then value of the 
tramway ’’ must be measured by what it would cost at the date of the 
sale to construct the lines, subject to a deduction for depreciation, and 
that no allowance must be made for the rental value of the tramway, 
or for the rights, powers and privileges of the promoters (m). The 
costs incurred by promoters in obtaining statutory powers to construct 
and work the tramway, but without allowance for depreciation must be 
taken into consideration by an arbitrator; costs incurred in opposing 
Parliamentary bills for the purpose of protecting the promoter’s 
tramway must not, however, be included (n). [429] 

(i) Tramways Act, 1870, s. 43 ; 20 Halsbury’s Statutes 25. 

(j) Edinburgh Street Tramways Co, y* Edinburgh, [189^ A. C. 456; 63 L. J- 
(Q. B.) 769' ; 71 L. T. 301. ; 10 T. K. 625 ; 6 E. 317, H. L. ; 48 Digest 354, 113* 

(k) Be Manchester Carriage and Tramways Co., Lid. and Manchester Corpn. 
(1902), 87 L. T. 504 ; 67 J. P, 14, sub nom. Manchester Carriage and Tramways 
Co. Y. Manchester Corpn., 18 T. L. E. 779 ; 46 Sol. Jo. 687 ; settled' on appeal' 
(1C03), 19 T. L. E. 439, C. A. ; 43 Digest 353, 109. 

(l) Manchester Carriage and Tramways Co. y. Swinion and Fendlehury U.D.C.» 
[1906] A. C. 277 ; 70 J. P. 81 ; 75 L. J. (K. B.)’ 839 ; 93 L. T. 820 ; 22 T. h. R. 154 ; 
4 D. G. E. 214, H. D., reversing S. C., sub nom. Be Manchester Carriage and Tramway 
Co., Ltd. and Swinton and Pendkbury U.D.C., 21 T. L. R. 91, C. A. ; 43 Digest 858, 1 10. 

(U) 20 Halsbury’s Statutes 25. . ^ ^ 

(f») Edinburgh Street Tramways Co. v, Edinburgh Corpn., [18941 A. C. 456 ; 43 
Digest 354, 113 ; and London Street Tramways Co. y. L.C.C., [1894] A. C, 489 ; 43 
Digest 355, 115, ^ ™ 

(n) In Be Manchester Carriage and Tramways Co., Ltd., and Ashton^under-Lyne 
Corpn. (1904), 88 J. P. 576 ; 43 Digest 363—4, JIO. 
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A local authority has the right, where tramways have been _con- 
structed under more than one special Act or order at different periods, 
although theyform one undertaking, to purchase the tramwayauthorised 
under the respective Act or order when each statutory period ex- 
pires. 

When Local Atiihoriiy inay Purchase— It has been held ■ under 
sect 4B that when one tramway has been incorporated with others by 
statute in one undertaking, the local authority may purchase such 
tramway within six months after the expiration of twenty-one .yea» 
from the time when the promoters were authorised to construct the 
undertaking, although no right to purchase the other lines has arisen, 
or although they may not be within the district of the purchasing 
authority and although the general system of the tramway may M 
dislocated by such purchase (p). [[481] 

Joifii Purchase Subject to the Provisions of Sect. 48.— Two or more 
local authorities may jointly purchase any tramway undertaking, or 
so much of the same as is within their districts {q). [482] 

Bight to Possession. — ^The purchasing authority has no right to posses- 
sion of the tramway before payment of the purchase money (r). [488] 

Purchase by Agreement, — ^By sect. 44, the promoters may, six months 
after a tramway has beeii opened for traffic, with the consent of the 
M. of T., sell their undertakmg to any person, persons, corporation or 
company, or to the local authority of the district, and when any such 
sale has been made all the rights, powers, authorities, obligations and 
liabilities of the promoters in respect to the undertaking sold are 
transferred to, and may be exercised by, the purchasers as if the tram- 
way had been constructed by them under the powers conferred by 
special Act and accordingly they are deemed to be the promoters. 
The resolution to purchase such tramway in the case of a local authority 
is to be passed in the same manner as is provided for in the event of a 
compulsory sale under sect. 48. The local authority may pay the 
purchase money and all expenses connected therewith out of the same 
funds as if such purchase were made under the authority of sect. 48. 

The sale of a tramway under this provision otherwise than to the 
local authority is subject to the right of compulsory purchase by the 
local authority under sect, 48. The promoters have no power to 
transfer their statutory powers and liabilities except under the pro- 
visions of sects, 48 and 44. It was laid down in the House of Lords 
that the power exclusively to use the tramways was granted to the 
promoters as such, and is not capable of transfer by them (s). [484] 

Lease ol ‘Sl^mways (t). — ^Notice of the intention to make such lease 
must be published by the local authority by advertisement, and a copy 


(p) Metropolitan Tramways Co. v. L.C.C. (1895), 60 J. P, 23 ; 43 Digest 
■: 863, ■ ■■ ' ' . ■ ' . 

(?) NorthMetropolUanTranmaysCo.v.L.C,C.,supra}ReSouthamptonTTa’mwayt 
Co. t^ SouOumpim Cmpn. {1888), 81 L. T. 652, C. A. ; 48 Digert 855 , 116 (where it 
ww held uittt the le&ree must take into account the fact that the undertaking was 
mb|ect to the wntingenojr oi being sold compulsoiily) ; North Metropolitan 
Trwme^ Co. V. h^yjl.C. (1808), 98 L. T, 792, C. A. j 48 Digest 854, IIH. 
rr ^ Tranmayi Co. v. Mancheeter Corpn. and Sirelford 

*7 5 ^ J* ^ Digest 855, UO. 

^Vxwwwjys.Co. v. mniw^ Orpn., [1894] A. C. 456; 

(t) Precepts of a form of agrement for lease and a lease by a local authority 
w«i found ta the BncyclopasdUa of Fonns and Precedents (2nd ed.), Vol. XVn.. 
and Seward Brice’s Law of Tramways and Light Railways. 
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of the lease must be deposited according to the regulations contained in 
Part I. of Schedule C. of the Tramways Act, 1870. 

The provisions of the schedule prescribe that one month before any 
lease is submitted to the M. of T. notice is to be given by advertisement 
,to be inserted once at least in each of two successive weeks in a news- 
paper published in the district, and also in the Londm GazeOe. The 
advertisement is to contain (1) the term of the lease, (2) the rent 
reserved, (8) a general description of the covenants and conditions 
contained therein, and (4) the place where the same is deposited for 
public inspection (u). [4853 

Sect. 19 (a) provides that the term of the lease is for a period not 
exceeding twenty-one years, but leases for longer periods have been 
approved by the M. of T. 

In addition to the statutory provisions contained in the lease it is 
customary to insert covenants on the part of the lessee relating to the 
service to be provided and the fares to be charged (including workmen’s 
cars and fares), construction and licensing of carriages, drivers’ and 
conductors’ licences, compliance with bye-laws, maintenance and 
repair of the tramway and renewal of the same' from time to time, 
avoidance of injury to streets, obligation to keep the tramway in good 
working condition and m an efficient state for traffic, and to yield up 
the same in good condition at the end of the term, with provision for 
re-entry on non-payment of rent, or breach of covenants ; and covenants 
by the lessors for quiet enjoyment, an option to the lessee to lease 
additional tramways, prohibition of competition, etc. [48^ 

In present-day leases where a lessee provides and ovms the electrical 
equipment, provision is made for the maintenance and renewal of the 
equipment, with an option to the lessor to purchase at the termination 
of the lease, and in the case of the lessor being the electrical undertaker 
for the district and supplying the electrical energy for working the 
tramways the arrangements covering such supply and the price to be 
paid are set out. 

The rental may be a fixed annual sum based upon the cost of obtain- 
ing the provisional order or special Act, and the construction of the 
tramway or acquisition of an existing tramway, or it may be a varying 
amount having some relation to the receipts derived from the working 
of the tramway or the undertaking of the lessee. [4873 

Local Authorities’ Bye-Lam. — By sect. 48 (b) the local authority of a 
district in which a tramway is laid down is empowered to make regulations 
subject to the provisions of the special Act as to the following matters : 

The rate of speed to be observed upon the tramway ; the distance 
at which carriages using the tramway shall be allowed to follow one 
after the other ; the stopping of carriages using the tramway ; and 
the traffic on the road in which the tramway, is laid (c). 

The promoters of any tramway and their lessees may make regula- 
tions for preventing the commission of any nuisance in or upon any 
carriage, or in or against any premises belonging to them, and for 
regulating the travelling in or upon any carriage belonging to them. 


(u) Tramways Act, 1870, Sched. C., Part I. ; 20 Kalsbury’s Statutes 85. 

(a) 20 Halsbuiy’s Statute 12. 

(5) md., 20. 

(c) A municipal corporation which has acquired tramways may be compelled 
by mandamus to comply with its local Act and make bye-laws specifying the distance 
at which one tramcar should follow another (B. v. Manchester Carpn., [1911] 1 K. B. 
560 ; 48 Digest 849, 8i}. 
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" ■ Such bye4aws are, to be made in accordance with the procedure 
• adopted ill Part II. of Schedule C. of the Tramways Act; 1870 (d), and 
are subject to the approval of the M. of T. 

^ Provision' is also made by sect. 47(e) for penalties for breach of 
byedaws; .and these are recoverable in manner provided, by the 
Siinimary Jurisdiction Acts. 

Sect. 64 of the Tramways' Act, 1870,. empowers the M. of T. to make 
rules; but not bye-laws. Though, however, there is no general power 
under that Act' for the M. of T. to make bye-laws it is the practice 
'uiKler speeiahActs to empower him to do so. The Minister has issued 
model bye-laws for the use of local authorities and promoters under 
.this provision. ■ 

Where a bye-law provided that every passenger shall enter or 
moimt upon or depart from the hindermost or conductor’s platform 
and not othei'wise, it was held that a passenger who, on^ the arrival 
of a car at the terminus, had alighted from the end which, while the 
car was previously in motion, was the driver’s end, had committed a 
breach of the bye-law (/). [439] 

/I voiding Payment of Fare — Penalty (g). — A passenger travelling or 
having travelled in a tramway-car who avoids or attempts to avoid 
payment of his fare, or who having paid his fare for a certain distance 
knowingly and wilfully proceeds in such car beyond such distance and 
does not pay the additional fare or attempts to avoid payment thereof 
or who knowingly and wilfully refuses or neglects to quit the car at 
the point to which he has paid his fare is liable to a penalty. [440^ 

A bye-law relating to the operation of a tramway system pro- 
vided as follows : “ Each passenger shall immediately upon demand, or 
in case no demand shall have been made before leaving the carriage, 
pay to the conductor the fare legally demandable for his journey and 
accept a ticket therefor. Any person offending against or committing 
a breach of the bye-law is liable to a penalty not exceeding forty 
shillings.” It was held that the bye-law was ultra vires as being repug- 
nant to the general law of the land and also as being unreasonable, 
and that a person who had not paid a fare legally demandable because 
no demand had been made could not therefore be convicted of an 
infringement of the bye-law (/i). [441] 

M. of T. Regulations and Bye-Laws.— The construction and working 
of a tramway, where the motive power to be used is electricity comes 
within the scope of the following regulations and requirements of the 
Jf. of T. 

I. Guard Wires on Electric Tramways and Light Railways Laid on 
PMic Roads. — -These regulations prescribe the form of overhead con- 


(cl) 20 Halsbury’s Statutes 86. 

(e) BiU,27. 

(/) Monkmmi v. Stickney, [1918] 2 K. B. 877 ; 43 Digest 349, 86, 
ii) Tramways Act, 1870, s. 61 ; 20 Halsbury’s Statutes 28. 

{h) London PasBenger Transport Board v. Sumner (1985), 52 T. L, R. 13 ; 99 J. P. 
887; Digest (Supp.) 

See also Lowe v. Volp, [1896] 1 Q: B. 256 ; 43 Digest 850, 91 ; and Nimmo v. 
l&mrkBhire Tramways Co, (1912), 49 Sc. L. R. 549 ; 43 Digest 351, p, 

Cf, The Public Service Vehicles (Conduct of Drivers, Conductors and Passengers) 
Regulations, date^i June IS, 1936, made by the Minister of Transport ; S.R. & O., 
1936, No, 619, para, (c) of regulatioa 11 provides : 

; No passenger shall leave or attempt to leave a stage or express oairiage without 
paying the fare for the journey which he has taken, and with intent to avoid payment 
thereof.”' 
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stractioE to be adopted for the protection of telegraph, telephone and 
other wires iinprotected with a permanent insulated coYering, which 
cross or are liable to fall^upon or to be blown on to, the overhead con- 
ductors of tramways or light railways. Efficient guard wires' are to be 
erected and , maintaiiied at such places at ' the cost of the tramway 
operator where he is ‘Vsecond comer.” £442] ^ ' ^ 

II. Memorandum^ Regarding Details of New Lines and Equipment 
of Tramways and Light Railways Laid upon Public Roads,— The following 
is a summary of the memorandum 

(a) Clearance. — (1) A clearance of at least 15 inches,, is' required 

between any point on , the sides of passing cars and between the side of a 
car and the kerb or any standing work such as walls and fences or posts 
in a street. , , 

(2) For standard gauge systems double track should be laid with an 
interval between centres of 8 feet 6 inches with a corresponding increase 
on curves. 

(8) In roads where the general vehicular traffic is considerable, 
and the full interval of 9 feet 6 inches between the edge of the kerb 
and the nearest rail cannot be provided by a widening of the metalled 
roadway it is desirable to avoid, as far as possible, such an interval 
between rail and kerb — for example from 5 feet to 7 feet — as might 
lead to the liability of other vehicles being trapped. In such cases it 
will be for consideration having regard to the available width of roadway, 
whether the single or double line should not be laid so far out of the 
centre of the road, as to provide the minimum clearance between car 
and kerb, as specified above, on the one side, and the maximum clearance 
on the other. 

(4) The clearance between the top deck of uncovered cars and the 
underside of bridges should not, if possible, be less than 6 feet 6 inches. 

(b) Overhead Electrical Equipment. — ^The electrical energy supplied 
must not be generated at or transformed to a pressure higher than 
650 volts and the difference in potential between the overhead conductors 
and the earth must not exceed 600 volts. The space between the posts 
which support the overhead conductors should be about 120 feet and 
the overhead conductors must not be at a less height than 20 feet from 
the surface of the street except where they pass under bridges. Each 
positive conductor must be divided up into half-mile sections with an 
emergency switch between every two. Span wire construction is pre- 
ferred, but bracket arms not exceeding 16 feet in length may be used, 
if this form of construction is economically desired ; centre posts must 
not be used without the consent of the M. of T., and stone kerbing 
round posts should not be such as to enable any person to stand upon it 
unless the clearance is ample for safety, and gas lamp brackets attached 
to posts must have triple insulation. 

(c) Permanent Way,— The weight of rails per yard, and provisions 
regarding the width of the groove , of the rails and arrangements for 
draining away storm' water from the track are prescribed. Details of the 
mode of construction of the permanent way must be submitted to the 
M.' of T. for approyaL 

(d) Car Equipment. — ‘Type drawings of all cars intending to be used 
on a line must be submitted to the Minister for approval The require- 
ments under this head relate . to speed Indicators, brakes, sanding 
arrangements, life-guards, “ reversed ” type staircases, folding steps, 
top deck railings, the use of (a) double-deck cars on lines having severe . 
gradients and sharp curves, and (b) top-deck covers on lines where the 
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gauge is S feet 6- inches or' less; also the requirements dealing with, 
trolley booms and heads and the draw*gear on trailer cars. [4483 ■ 

HI. MegulaMons Relating to the Use of MlectHeut Power — ^These 
regulations are technical and relate to the use of electrical power on 
tramways or light' railways, for preventing- fusion or^ injurious electro- 
lytic action upon gas or water pipes or other metallic pipes, etc., and' 
for minimising injurious interference with the electric wires, lines and 
apparatus of parties other than the operating authority. [4443 

IV. Begidatiom and Bye-Laws Safeguarding the Public, against 
Danger.— These regulations and bye-laws may be regarded as the 
worMng regulations of a tramway or light railway. They prescribe 
the requirements of the Ministry as to the construction of carriages 
used on the tramways ; ensuring the safe entrance and exit and accom- 
modation of passengers ; the fitting of adequate brakes (including hand, 
electric and, in certain cases, track brakes), life guards, speed indicators 
and bells ; the lighting and numbering of carriages ; the use of trailer 
carriages ; the speeds at which carriages may be driven ; and com- 
pulsojy stopping places. The modem mactice is to grade speeds from 
a imnimum bt 5 miles an hour through curves below a given radius, 
facing points, and level crossings, advancing in multiples of 5 miles 
to a maximum of 80 miles an hour on straight wide stretches of roads 
where the traffic conditions warrant it, and on reserved tracks. The 
regulations also prescribe the conditions governing the supply of 
electrical energy to the overhead conductors, intervals betweep the 
supports to which the overhead conductors are attached, division of 
the positive conductor into sections, testing of the overhead conductors, 
insulation of the collecting gear, earthing of electrical apparatus and 
handrails, and insulation of gas and electric lamp brackets. Penalties 
are imposed for breaches of the regulations and bye-laws. Printed 
copies of the regulations and bye-laws are to be kept in a conspicuous 
position inside each carriage used on the tramways. 

Regulations (c) and (d) are made by the M. of T. after the tramway 
or light railway, has been inspected and certified to be fit for public 
traffic by an inspecting officer of the Ministry. They are printed and 
on sale as statutory rules and Orders and separate codes are made in 
respect of each tramway or light railwajyystem. They differ from the 
requirements (a) and (b) of the M. of T., which are of general appli- 
cation to every electric tramway and light railway undertaking. [4453 

Oonstructioii* — A brief mention may be made of a 
modem variation of the usual form of tramway constraction, and that 
k the laying down of tramways on reserved tmck separate from the 
carria^way. This method h^ been adopted by several of the larger 
mimicipal undertakings, particularly in connection with the newly 
developed housing estates. The ordinary type of girder rail is employed, 
laid on sleepers, and the space between the rails is grassed-over or 
filled-in with ballast. Crossing places for vehicles and pedestrians are 
provided at regul^ intervals along the route. This form of construction 
necessitates certain exceptions fit>m the tramway statute law. 

The local Acts usually provide that such reserved tracks are not to 
be regarded as part of the highway, and the provisions of the Tramways 
Act, 18'70, .relating to roads (other than for the prevention of offences 
and proswition of offenders) do not apply. This exception also includes 
the provisions usually inserted in orders and special Acts requiring the 
tramways to be kept on a level with the surface of the road, and the 
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penalty for not maintaining in good condition and repair the rails of the 
tramway and the sub-stracture, £4463 

Wages and ^'Working Coniitions*— The regulation " of wages and' 
working .conditions of employees engaged in tramway, omnibus and ' 
.trolley bos ondertakingsis.not governed by statutory enactment^ sneh 
as the case .with the operation of public service vehicles under the Road 
Traffic Acts. 

: Joint Industrial CouneiL — National Joint Industrial Council for 
the road passenger transport industry (tramways, troEey buses and 
motor omnibuses) is, however, in existence, the main object of which 
is "‘to secure the largest possible measure of joint action between 
employers and employees by the regular consideration and settlement 
of matters affecting the well-being and progress of the industry as 
part of the national life.” The constitution of the council provides 
that the membership shall consist of nominees of the Muncipal Tramways 
and Transport Association and representatives of local authorities 
operating road passenger transport services, of road passenger transport 
service operators who agree to accept the constitution, of the Transport 
and General Workers’ Union, of the National Union of General and 
Municipal Workers, and of such other unions as may be admitted by the 
council. There are no representatives of non-municipal operators 
on the council (i). Supervisory, administrative and clerical staffs, and 
other employees whose rates of wages and conditions of service are 
regulated by other agreements or awards do not come under the Joint 
Industrial Council. [4473 

Revision of Agreements as to Wages and Conditions of Service* — ^Under 
the procedure adopted by the council applications for agreements or 
the revision of existing agreements of the coimcil covering rates of wages 
and conditions of service are to be made to the council, and such agree- 
ments are to be of a national character. In the event of the councU not 
reaching a decision within a specified period the matter is to be referred 
to the Industrial Court or such other body as may be agreed upon. [4483 
. SettUmmt of Disputes. — A standing committee is constituted to 
consider and report upon any disputes or differences which may arise 
out of any agreements made by, or decisions of, the council and (except 
as to applications for new agreements or revision of existing agreements) 
other disputes or differences which may be referred to them by the 
council. [4493 

Emergency Committee. — An emergency committee selected from 
a panel of all the members of the coimcil is available to investigate any 
local dispute, when requested to do so by either side, with a view to 
making a recommendation for a settlement. [4503 

Works Committees. — ^Works committees composed of (a) repre- 
sentatives of the workpeople, and (b) representatives of the management 
are included in the constitution {inter alia), to provide means whereby 
the workpeople may be given wider interest in, and greater responsibility 
for, the local conditions under which their work is performed ; to 
promote the welfare of the workpeople ; to endeavour to maintain 
good relationship between them and the management ; and to secure 
the observance of collective agreements entered into by the National 
Council. mj , „ . 

Report of Wages Tribunal. — By a decision and report of the tribunal, 


(i) At June, 1988 . 
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dated November 1, 1924^ the local authorities’ undertakings are grouped 
into classes fo,r the purpose of standardisation of wages. Subsequent 
appeals to the National Council have modified the original grouping by 
a number of transfers of authorities from one group to another. £4523 

^ wage rates laid down in the report of the tribunal of 

November 1, . 1924, as subsequently modified by ' re-^grouping referred 
only to tramway employees. 

In June, 1936, a special committee, consisting of representatives 
of the National Joint, Industrial Council for the Tramway .Industry 
(as it then was) ' with the addition of representatives of omnibus under- 
takings, recommended an increase of wages of traffic and depot, etc., 
staffs, and set up an appeals committee to deal with appeals against 
the granting of an increase in wages either wholly or in part. 

The Joint ' Industrial Council was reconstituted in March, 1937, 
and trolley vehicle and motor omnibus employees were included within 
its ambit. In December, 1937, an increase of wages was recommended 
to the constituent parties of the council for adoption with a right of 
appeal to the wages committee of the council. [4533 

Jgreement as io Conditions of Service . — ^An agreement dated 1937, 
which governs the conditions of service of employees of undertakings 
operating tramways, trolley vehicles and motor omnibuses has been 
reached by the council. The matters dealt with in the agreement are : 
guaranteed working week, hours of work, spreadovers, overtime, 
special rates of pay, annual holidays with pay, hours of work and 
overtime rates of depot and garage staffs. [4543 

Trolley Vehicles. — A special Act of Parliament is necessary for the 
operation of a trolley vehicle system, and as such a system is closely 
analagous to a tramway system it is the practice to incorporate appro- 
priate provisions from tramway enactments into Acts authorising 
trolley vehicle systems. The procedure to be followed in the pror 
motion is similar to that for private bills for tramways, with the 
variations necessary by reason of the fact that no tramway lines are 
involved. A copy of the map must also be deposited with the M. of T. 
showing in figures the width and gradient of the carriageway at intervals 
along each route including the narrowest width and the steepest 
gradient on each route (indicating lengths). A trolley vehicle bill 
belongs to the first class (S.0.1). [4553 

The following provisions from the Tramways Act, 1870, are com- 
monly incorporated in the Special Act, viz. : Part II. (relating to the 
construction of tramways), except sects. 25, 28 and 29, and Part III., 
sects. 41, 46,^47, 49, 51, 53, 55—57, 60 and 61, general provisions dealing' 
with discontinuance of tramways, bye-laws, penalties, licensing, recovery 
of tolls, penalties, ^ etc., . and .reserving powers of street and' local 
authorities. In addition the Act or order embodies specific provisions 
usually found in tramways Act and orders, relating to the following ; 

Motive power (the trolley vehicles may be moved by mechanical 
power subject to the provision that the mechanical power shall not be 
used except with the consent of, and according to a system approved by, 
theM.ofT.). s j / 

Conveyance of passengers, parcels and dogs. 

Passengers’ luggage. 

Stages and fares. 

Through vehicles. 

Power to reserve vehicles for special occasions. 
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/. Working agreements. . 

■ Conveyance of mails. 

Starting and -stopping places. ■ 

Signs indicating stopping places. 

Workmen’s services. 

It Js the practice of Parliament when conferring upon a local 
authority powers to establish a trolley vehicle system to provide that 
subsequent extensions of that system may be authorised by means of 
provisional orders made by the M. of T. and confirmed by Parliament, 

The procedure in the case of such an application's laid down in the 
relevant Act conferring the original powers, 

Memorandum on the Form, Construction, Dimensions ani Weight 
o! Trolley VeMeies and their Mectrical Equipment. M, of T* Eegulations ' 
and Bye-Daws. — ^ThC' Acts and orders authorising the construction of 
trolley vehicle routes generally contain provisions to the effect that the 
trolley vehicles and the electrical equipment thereof used under the 
authority of the Act or order shall be of such form, construction, weight 
and dimensions as the M. of T. may approve and that no trolley vehicle 
shall be used which does not comply with the requirements of the 
Ministry. 

The procedure to be followed by trolley vehicle undertakers when 
applying under these provisions for the Minister’s approval to the 
proposed design of trolley vehicles is contained in Appendix I. of a 
memorandum issued by the M. of T. 

A closer control covering the design and equipment of the vehicles 
is exercised than is provided for in the case of the carriages used on 
tramways and light railways, and the requirements are set out in 
Appendix II. of the Memorandum referred to in great detail from the 
technical aspect. The actual design of the vehicles may vary to some 
extent according to the prevailing conditions on the routes on which 
the vehicles are proposed to be used, and the circumstances of the 
particular undertaking concerned. [457] 

Regulations and Bye-Laws Regulating Use of Electrical Power , — ^The 
Minister is also generally required by the Acts and orders authorising 
trolley vehicle routes to make regulations for regulating the use of 
electrical power, and for securing to the public all reasonable protection 
against danger arising from the use of mechanical or electrical power 
for the trolley vehicles. The Minister is further empowered to make 
bye-laws for the purpose of such matters as regulating the use of bells 
or other warning apparatus fixed to the trolley vehicles ; providing that 
the vehicles shall be brought to a stand at the intersection of cross 
streets and at such places and in such cases as he may deem proper 
for securing safety ; regulating the entrance to and exit from and 
accommodation in the trolley vehicles ; and providing for the pro- 
tection of passengers from their machinery. These regulations and 
bye-laws are included in separate codes made in respect of each under- 
taking, and are printed and on sale as statutory rules and orders. f]45B3 

Certification of Trolley Vehicle Routes,— In addition the relevant 
Acts and orders usually provide that mechanical or electrical power 
shall not be used except with the consent of and according to a system 
approved by the Minister, and that no trolley vehicle route shall be 
opened for public traffic until it has been inspected and certified to be 
fit for traffic by an officer appointed by Iiim. 

A Memorandum indicating the nature of the requirements made in 
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connection with such certification of routes is issued by the Minister (k) 
containing the ' requirements ' and . recommendatioiis relating to (a) the 
position of posts supporting the overhead conductors to prevent the 
possibility of road vehicles coming into contact with them, (b) , clearances 
between the "underside of bridges and the collector gear, and (c) the 
overhead electrical equipment, which in general follows electric tramway 
End light railway practice, with additional provisions for turning circles 
and' a form of overhead construction of adequate' strength*. [4593 

Accidents and Inquiries. Notice of Accidents,— Bj the Notice of 
Accidents Acts, 1894 and. 1906 (Z), as 'amended, by the Factories Act, 
1987 (m), it is provided that where there occurs in any employment to 
which the Acts apply, any accident which occurs to an employee 
involving either loss of life or such bodily injury as to prevent him from 
being employed at least one whole day at his ^ordinary work, the 
employer must as soon as possible, and in the case of a non-fatal 
accident, not later than six days after the occurrence, send to the 
M, of T. (n), notice in writing of the accident, specifying the time 
and place of its occurrence, the name and address of the person killed 
or injured, the work on which he was employed at the time of the 
accident, and the nature of the injury. The penalty for default is a 
fine on summary conviction not exceeding forty shillings. C4603 

The employments scheduled to the Acts to which the enactment 
applies include the construction or repair of any railway, tramroad or 
tramway, and accordingly accidents occurring in any of the employ- 
ments specified in the list are required to be notified to the M. of T. 

The M. of T. also requires tramway and trolley vehicle undertakers 
to notify other classes of accidents occurring in the working 
of the undertakings, and holds inquiries into such accidents where it is 
deemed desirable to do so. C461J 


(k) Memorandum on the Equipment of Trolley Vehicle Routes dated May, 1932, 
and issued by the M. of T. 

(l) 11 Halshury’s Statutes 506 ; 12 Halsbury’s Statutes 78. 

(m) 80 Halsbujy’s Statutes 201. . 

(n) By the M; of T. Act, 1019 ; 8 Halshury’s Statutes 422, and the M. of T. 
(Board of Trade Exception of Powers) Order, 1919, the powers and duties of the 
Board of Trade under the Noti<^ of Accidents Act, 1894, as amended, so far as those 
powers and duties related to railways, tramroads, tramways, canals, roads, bridges 
and vehicles on roads were transfenm to the M, of T. 
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See Rating of Special Peopeeties. 
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The financial arrangements arising from the transfer of officers are 
referred to in greater detail under the heading “ Compensation for loss 
of office/’ whilst the relations between local authorities in consequence 
thereof are dealt with under the title Superannuation, 

Tracing the histopr of the statutory provisions governing the 
transfer of officers it will be found that the L.G.A., 1888 (a), laid down a 
certain formula which will be found with modifications here and there 
in subsequent enactments. For example, sect. 119 of that Act uses 
these wonis : . shall hold their offices by the same tenure and upon 

the same terms and conditions as if this Act had not been passed, and 
while performing the same duties, shall receive not less salaries or 
remuneration, and be entitled to not less pensions (if any), ti^n they 
would have if this Act had not been passed. . 

Reference to Review Orders made under sect. 46 of the L.G.A., 
1929 (6) (see also sect. 146 of the L.G.A., 1963) (c), will show that the 
conditions of service of transferred officers follow almost identically 
those of the Act of 1888. [4623 

Further, conditions of transfer usually provide that the council to 
whom an officer is transferred may distribute their business among the 
transferred officers in such manner as they may think proper and every 
officer shall perform such duties in relation to that business as may 
be directed by that council. 

Again, the council to whom an officer is transferred may abolish 
the office or determine the appointment of any transferred officer 
whose office or appointment they may consider unnecessary subject 
nevertheless to the consent of the Minister as respects any officer who 
is removable only with the Minister’s consent. 

Another protection for the transferred officer gives him the right 
to relinquish his office within five years of his transfer in the event of 
his being required to perform duties which are not analogous to, or 
which are an unreasonable addition to, those which he was required to 
perform immediately before his transfer. [4633 


(g) 10 Hslsbuiy’s Statutes 767. 
(e) 28 Halsbniy’s Statutes 884. 
L.G.L. XIII. — 14 


(b) ibid?., 916. 
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' The ways ki which the transfer of officers can be effected may be 
grouped for purpose of comparison tinder four heads^; 

: 1. As ilm Result of the Abolition of an Ensting Type of Authority 
m Body, and the Transfer of the Powers and Duties either to a New Type 
of Auihoriiy of to an Emting Authority.—Examphs will be found in the 
. L.G,A.^ 1888 (d), by which the officers and servants of the quarter 
sessions or general assessment sessions, or justices, or any committee 
of such sessions or justices, or of any committee of visitors for lunatic 
asylums, or of the Metropolitan- Board of Works were transferred to 
county councils again in sect. 81 of the L.G.A., 1894 (e)f reference is 
made to the subject of transfer. Coming next to morC' modern legisla- 
tion attention may be drawn to ' the provisions of that part of the 
R. & ¥.A., 1925 (/), dealing with the abolition of the Overseers of the 
Poor# In the trend towards centralisation the passing of the L.G.A., 
1929, witnessed the abolition of feoards of Guardians and the transfer 
to county councils and county borough councils of poor law officers (g), 
the transfer of road officers of rural district councils to county coun- 
cils (A) and transferred registration officers (i). 

Attention may also be drawn to the provisions of sect. 16 of the 
Electricity (Supply) Act, 1919 (J). £4641 

2. By Reason of the Alteration in the Status of Local Authorities and 
in Connection with the Review of County Districts . — See sect. 46 of the 
L.G.A., 1929 (ft), and sect. 146 of the L.G.A., 1988 (^). It may be 
appropriate to draw attention to the arrangements for filling vacancies 
in offices. Apart from the case of the Surrey County CounciFs review 
of county districts by which a “ pool ’’ of redundant officers with first 
claim to appointments under newly constituted authorities was set up, 
this practice does not appear to have been generally followed. Review 
orders in many cases contained provisions worded somewhat similar 
to the following : 

It shall be the duty of any existing council who are affected forthwith 
to supply the county council with : 

(a) the name, description and rate of remuneration of any officer 

employed by them who will be transferred to another council 
or who by reason of an alteration of area is likely to become a 
redundant officer I 

(b) particulars of any existing vacancies or of vacancies which are 

likely to arise either through an increase in the number of 
officers employed by the existing council or through the 
retirement of an officer employed by them. 

Suggestions may be formulated before the appointed day by the 
county council after consultation with the existing councils for the em- 
ployment by any council established or affected by the order of officers 
transferred or of officers who are likely to become redundant officers. 

A copy of the suggestions formulated by the county council shall 
be sent before the appointed day to any council who are mentioned 
in the suggestions and as respects a . new council the copy shall be sent 
to the person who acts as returning officer at the first election for 
<»mmunication to the new council. ' 


(d) 10 Halsbiijy 'fi Statutes TOT. ' (e) 824. 

m 14 Halsbury’s Statutes 082. (g) S. 119 ; 10 Halsbury’s Statutes 960. 

(h) S. 120 ; mi., 901. ■ ■ '(f} S. 122 ; iUd., 902. 

m 7 Halsbipy^ Statutes T04* (I?) 10 Halsbury’s Statutes 910. 

(I) 20 Halsbury's Statutes 884. 



Teansfee of Officers 


211 


It shall be the duty of the new^ council and any other council affected^ 
if mentioned in the suggestions formulated by the county couiieil or 
any additional suggestions made by the county council on or. after the 
appointed day to take the suggestions into consideration in filling any 
vacancy ill an office within twelve months of the appointed day. 

These provisions shall not impose upon any person an obligation to 
accept an office which _^may , be offered to him in pursuance of any 
suggestions of the county council and the refusal of any such office shall 
not be deemed a refusal to accept an office for the purposes of para. 1 
of the Eighth Schedule of the Local Government Act, 1929 (w). 

Upon the appointment to an office in pursuance of suggestions of the 
county council the following conditions of service of transferred' officers, 
relinquishment of office within five years after the appointed day 
and the application of the provisions of the Poor Law Officers Buper- 
^.nnuatioii Act, 1896 («), to officers transferred from one rating authority 
to another shall continue to apply tb the officer as if he had been' 
transferred to the council by whom the appointment is made, 

8. The Imitatim hy Advertisement mid the Appomtment of a. Person 
in the Service of Another Local Authority. — Prior to the passing of the 
Local Government Superannuation Act, 1987 (o), it was considered 
that the transfer of officers between one authority and another would 
be greatly facilitated by the introduction of legislation making super- 
annuation compulsory and not optional as was the case under the 
provisions of the Local Government and Other Officers’ Superannuation 
Act, 1922 (p). The Hadow Committee in fact commented on the need 
for compulsory superannuation as a means of removing what had been 
considered to be the greatest obstacle to the fluidity of transfer as 
between one authority and another. It may be too early to gauge the 
extent to which the transfer of officers by appointment to fill vacancies 
has grown by reason of the passing of the 1987 Act as compulsory 
superannuation did not come into being until April 1, 1989. [4663 
4. As the Mesult of Transfer of Functions from Local Authorities to 
Central Government Departments. — ^Typical examples under this head 
will be found in sect. 51 of the Unemployment Act, 1984 (q), in which 
provision is made for the protection of the rights of officers of local 
authorities entering the service of the Unemployment Assistance Board 
and in sect. 26 of the Agricultural Act, 1987 (r), which gives certain 
rights to local authorities’ officers who become civil servants in con- 
sequence of their transfer to the appropriate Government depart- 
ment, 

■ (m) 10 Halsbury’s Statutes 987.' . '(n) 12 Halsbury'^s Statutes 949* 

(o) 80 Halsbury’S' Statutes 885. (p) 10 Halsbury’s Statutes 868, . 

(^) 27 Halsbury’s Statutes 799. (r) 30 Halsbury’s' Statutes 64. 
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CoBstitatioa and Power. — ^The M. of T. Act, 1919 (a), ,, authorised 
His Majesty to appoint a Minister of Transport for the purpose of 
improving the means of and facilities for locomotion and transport ’’ 
and for that purpose to exercise any powers and discharge any duties 
relating to certain named matters which, being then in the hands of 
other departments, might be transferred from them by order in councO 
to the Minister. The named matters were railways, light railways, 
tramways, canals, waterways and inland navigations, roads, bridges, 
ferries and the traffic thereon, harbours, docks and piers. In making 
the transfer the order might make it subject to exceptions and certain 
limitations (6). A separate department of the Ministry is charged with 
administration of the construction, improvement, maintenance and 
development of roads. 

A series of orders in council followed, providing for the transfer to 
the new Ministry of powers of the Board of Trade, M. of H. and Road 
Board. The M. of H. had just come into existence and ail the powers 
and duties of the old Local Government Board had passed to it (c). 
This passage took effect on July 1, 1910 : but a little later these duties 
in relation to the named matters and also those which were in the hands 
of the Board of Trade were, subject to specified reservations, transferred 
to the M. of T. (d). 

In addition to these old powers and duties, which the Minister 
acquired by transference, Parliament invested him, by way of original 
grant, with certain others. He can compeMocal authorities- — on such 
terns as he thinks fit — ^to run “ through ” services if their tramways 
adjoin (e). He can, subject to Treasury consent to his expenditure, 
run transport services himself or by appointed agents (/). He was given 
power as a Court of Appeal against the restriction of traffic by bridge 
owners who say that their bridge is insufficient to carry it (g). 

Subject to Treasury approval, the Minister may make advances 
(by grant, or loan, or by both in combination) to any local authority 
or other person for the construction, improvement or maintenance of 
railways, roads, bridges or ferries, and for the promotion or improvement 
of transport services by land or water; but he may not, without a 
resolution of the House of Commons, make an advance of more than 
£1,000,000 at any one time for the purpose of any work (h). For the 
ptirpose of making, or considering, these grants, he may classify roads 


(a) 3 HaHsfouiy’s Statutes 422. 

W S. 2 (1) (ii.), (iii.) j 8 Halsbuiy’s Statutes 422. 

M M. of H. Act, 1219, «. 8 ; 417. 

(d) aR. & O., 1919, Ho. 1440, later amended by S.E. & O., 1922, No. 358 ; S.R. & O., 
1910, -No. 1441 and No. 1442;- see Pratt and Mackenzie on Highways (1982), 
pp. 84 T««f«f. a / \ /» 

1919, s. 5 ; 8 Halsbury's Statutes 427. 

(/) ». 9 ; 8 Halsbuiy’s Statutes 481. This power hm not been exercised. 

(g) iMd., s. 11. See title Bom Teafeic. 

(A) M. of T. Act, 1010, s. 17 (1) ; 8 Hfelsbury’s Statutes 485. 
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as, he thinks fit. ■ Hoads are classified by the Minister on the application 
of the highway .authority. He' may defray half the charge of the salary 
and establishment. of local anthorities’ road smweyoi*s (i). £4693 

A general power to hold inquiries for the , purposes of the Act is 
given to the Minister ; and his officer who holds these inquiries may 
administer an oath and compel the attendance of witnesses (fe). He is 
advised in relation to the discharge of his fhnctions concerning transport 
by the Transport Advisory Council constituted under the Road .and 
Rail: Traffic Act, 19S^ (M). Other advisory' committees are established 
■ to give ‘Vadvice and assistance’* to the Minister (I). Nothing in the 
Act authorises the Minister to impose any conditions' on a local authority 
which shall entail expenditure without consent of such authority or of 
theM. 'OfH.(m). ^ ■ 

The Act provides for the Minister’s staff and remuneration {») ; and 
enables Mm and Ms secretaries to be elected to, and sit and vote in, the 
House of Commons (o). He may sue and be sued in the name of his 
office, and costs may be awarded to or against him (p). He is respon- 
sible for the acts of his officers, servants and agents (p). C4f703 

The Road Fund. — The Roads Act of 1920 added much to the M. of T. 
Act. It was not passed imtil the Finance Act of 1920 had imposed a 
new scale of duties on mechanically propelled veMcIes. It made 
county and county borough councils the collectors of the new taxes on 
these vehicles ; and the councils were directed to pay them into the 
Exche^er and the Exchequer to pay them out to a fund called the 
Road Fund which was controlled by the M. of T. (g). Certain pre- 
liminary charges were laid on the Road Fund, but subject to these, he 
was directed, in substance, to use it for road development (r). Thus 
the Road Fund was built up and the Minister became the controller of 
a very large annual revenue {s). Annual reports on the administration 
of the Road Fund are presented to Parliament. £4713 

TbeMnistiriQdl-ocal — ^From the inception of the Road 

Board in 1909 the control exercised by the Board, and later by their 
successor the M. of T., in respect of the maintenance and improvement 
of highways by local authorities has largely been based upon the 
‘‘ power of the purse.” With many local authorities the financial 
aspect of their dealings with the Board and the Ministry was the matter 
of prime importance, but gradually there has grown up a spirit of friendly 
co-operation between the government representatives and officers of 
I ‘ local authorities, and the authorities themselves have gained a greater 
^ appreciation of the importance of the road system of the country in the 

(i) M. of T. Act, 1919, s; 17 (2) ; 3 Halsbury’s Statutes 435. 

(k) Ibid,^s,2Q; 

See s. 46 ; 26 Halsbury’s Statutes 870, 

(l) idtU, s. 23 ; ' 3 Halsbuiy’s Statutes 488... 

JtWA, s. 24 #id.,'439- ' ', 

(») IWA, s. 25 I iWif., 439. ■ 

(a) Ibid; 27 ; ibid; 440» 

(p) Ibid; 8, 26 ; ibid; MB. 

I M Roads Act, 1920, ss. 1 — 3 ; 19 Halsbury’s Statutes 85—87. See, however, 

I s. 83 (1) and Sched. Ill,, Fmanoe Act, 1936 ; 29 Hakbury’s Statutes 772, 775, which 

I altered the method of financiug the tod and the charges thereon. 

I (r) Ibid; s. 3 (4). 

I (s) The total income for the year to March, 1934, was over £25,500, 000. See the 

figures in Mahaffy’s Highway law, etc.” (Arnolds, 1935), p. 63. The Road Fund 
I Report of 1937-88 issued in 1939 showed payments on Revenue Aewunt up to 

March 31, 1938, of nearly £19,000,000. 
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. natioiml interest so that the influence of finance has tended to recede 
into the background,, although it is, '.of course, still there. This , was 
encouraged by the change over from percentage grants in rejspect of 
the cost of maintenance of highways in counties and metropolitan 
boroughs. to block grants which include contributions towards the. 
cost of health and other services. Highway improvements are atill the 
subject of percentage grants and also the maintenance of highways 
outside the counties and metropolitan boroughs, £472 J 

' All improvement schemes in respect of which a local authority 
makes application for a grant "must be submitted to the Minister, 
accompanied :, by plans, specifications' and detailed estimates of cost, 
and approved by him before a grant is made. After the work is 
completed details of the actual cost are examined by 'officers of the 
Minister and only such items as are approved are allowed to rank for 
grant, E47SJ 

The Minister is authorised to make grants towards the salary and 
expenses of the surveyor or engineer of local authorities and where this 
is done the qualifications and salaries of the officers concerned must 
satisfy the Minister, and the local authority may not dismiss the officer 
without the sanction of the Minister. [4743 

By Circular No. 162 (Roads) August, 1922, the Minister invited 
highway authorities to make application (Form No, 16g — Roads) foi 
a contribution towards the salary of their surveyor or engineer, and 
intimated that, subject to the authority entering into an agreement 
with the Minister, in the form prepared by him, an annual contribution 
would be made upon the basis of 50 per cent, of so much of salary of the 
surveyor or engineer as is paid in respect of his duties in connection 
with the construction, improvement or maintenance of roads and 
bridges and is chargeable to the highways and bridges account of the 
council. Comparatively few highway authorities refused to make 
application, preferring to retain complete control of their officer. £4753 

The Roads Improvement Act, 1925 (^), authorises the Minister to 
contribute towards the cost of planting trees or shrubs upon and the 
laying out of grass margins, also the putting up of notices, milestones, 
and sign posts, and the cost of freeing roads from tolls, £4763 

The making of such grants enables the Minister to control the 
proposals of the authority. In addition, however, to the control of 
highway authorities exercised by the Minister in cases where a Govern- 
ment grant towards expenditure is involved, he exercises direct control 
in regard to a number of other matters. For instance the powers 
conferred upon a highway authority under the Restriction of Ribbon 
Development Act, 1935 (i^) ; the power given to a local authority 
by the Ferries (Acquisition by Local Authorities) Act, 1919(a), to 
acquire an existing ferry, applications under Part III. of the Road 
Traffic Act, 1980(5), by a county, county borough or U.D.C, for an 
order to prohibit or restrict the user of any road by vehicles, and the 
power of a highway authority to continue to charge tolls in respect of 
any toll, road or bridge acquii’ed by them, are all subject to the control 
of the Minister, i:47u 

Many of the powers conferred upon local authorities are subject 
to a right of appeal to the Minister and this gives him a large measure 
of additional control of the authorities, £4783 


(I) a Halsbury’s Statutes 219, 
(«) 8 Haisbuiy’s Statutes 660, 


{u) 28 Haisbiiry’s Statutes 79, 275, 
(h) 2$ Halsbury’s Statutes 648. 
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. Am, appeal to the 'Minister may be made' against the temporary 
restriction , or prohibition of traffic by a highway authority upon a road 
in their area* Where a local authority requires a public- utility under- 
taker, to remoTe excavated matter and barriers from a highway within 
a specified time^ the undertaker may appeal to the Minister as to,, the 
reasonableness of the time allowed (London Traffic Act, 1924) (c), E4T§3 
Under the L.G.A., 1929 (d), appeals in regard to disputes as to. the 
delegation by a county coimeil of the maintenance and improvement 
of highways ; the release of an U.D.C.- from, the obligation to main- 
tain ; the manner in which roads are maintained by an urban eouneil* 
and a request by an' urban council to a county council that a road shall 
be declared a county ro.ad and maintained by the county lie with 
the Minister., C4803 . , . „ ■ 

The owner of a structure unauthorised by Act of Parliament set 
up on any road, is entitled to appeal to the Minister against a notice 
for its removal by a local authority. [4813 

The powers of the Minister to make regulations and 'orders 'enable 
him to direct and control the actions of local authorities in relation to a 
number of matters. Under sect. '18, Road Traffic Act, 1984 (e), -he 
may make regulations, requiring the council of every borough, urban 
district and county to submit a scheme for foot-passenger crossings, 
or a statement giving their reasons for considering such crossings 
unnecessary. Notwithstanding such statement the Minister may, 
after giving the authority an opportunity of making representations, 
require them to submit a scheme. The Minister may approve a scheme, 
either with or without modifications. Apparently once a scheme is 
submitted the Minister is entitled to modify it to any extent, and if the 
authority refuses or fails to carry out the approved scheme the Minister 
may do so and recover the cost from the council in default. In practice, 
however, the representations of a council are treated with great respect. 
There was some friction in regard to this matter in the early days, as 
some councils objected to the establishment of pedestrian crossings in 
their area, generally because they considered it essential that they should 
be directly illuminated after dark, a course which the Minister refused 
to adopt on the grounds of excessive cost. [4823 

The Bridges Act, 1929 (/), relieves the private owner of a bridge, 
such as a railway or canal company, from any obligation to maintain 
their bridges which carry the highway, to a higher standard than 
necessary to enable a bridge to carry traffic as it was at the time of 
construction. If either the bridge owner or the highway authority 
considers a bridge dangerous or unsuitable for modern traffic, or that 
the responsibility for the road should be transferred from the owner 
to the authority, either may apply to the Minister for an order. The 
Minister after hearing both sides and after holding a local inquiry may 
. make an order dealing with the matter. ■ [4883 

- Trunk .’Roads Act, 1986 (g), the Minister became respon- 

sible for all the , more ' important main roads of the country, but with 
power, by agreement, to delegate any of his functions to the council of 
any county, borough or urban distrietr. This has been done to a very 
great extent, but the councils act merely as agents of the Minister and 
are required to comply with Ms instructions... ., A council may contribute 
towards the costs incurred by the Minister in the construction or 

(c) S. 5 j 19 Halsbtiry^s Statutes 177,. ' ^ (d) 10 Halabury’s Statutes S88. 

(e) 27 Halsbuiy’s Statutes 547. (/) 9 Halsbury’s Statutes 268.. 

fe) 20 Halsbury’s Statutes 188. . 
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improvemcEt of a^y tmEk road, in which event the council would no 
doubt require to have a voice- in regard to the design and execution of 

the works. .. „ 

If a, coimeil proposes to presc.nbe a .frontage line for buildings 
"on' a classified road* their proposals must be submitted^to the Minister 
and they must have regard to his comments; but if the Minister desires to_ 
carry out experiments upon- a road — other' than a Trunk Road ® — 
he must obtain the sanction of the council concerned (A). im ' 
By the M. of T. Act, 1919 (i), the Minister was required to set up, a 
road advisory committee. ^ This body has since been, superseded by the 
Transport Advisory Council set up under the Road and Rail Traffic 
Act, 19880). £48^ 

Ikmdom— The london Traffic Act, 1924 (fc), imposed upon the local 
authorities of the metropolis and of a wide area outside, the obligation 
to submit to the Minister, every half-year, a statement of their proposals 
for road maintenance and improvement which may, during their execu- 
tion, involve closing one-third width of the carriageway. These state- 
ments are considered by the liondon Transport Advisory Committee 
who prepare a report, and the Minister having regard to the report, 
prepares a draft scheme prescribing when and over what periods the 
work may be carried out. The decision of the Minister, after he has 
considered any observations made by local authorities is final and must 
be observed by them in the execi^tion of the work. [4873 

(h) Hoads Improvcnaent Act, 1928 ; 9 Ralsbury’s Statutes 219. 

<t} S. 22 1 8 Hakbury’s Statutes 438. 

(J) See p. 218 and note (M), and see s. 46 (II) of the 1988 Act and Sched. II. 
thereof for constitution of the council ; 26 Haisbnry’s Statutes 911, 915. 

(k) 19 Halahtiry^s Statutes 172. 
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Legislation with reference to traps has for its main objects the 
prevention of cruelty to animals, and the protection of wild birds. 
Traps fall into two classes, namely, apparatus used for the release from 
confinement of a bird or animal, and apparatus for the capture or killing 
of a bird or raimal. The first class of trap is dealt with by the Captive 
Birds Shooting (Prohibition) Act, 1921(a), which prohibits the pro- 
motion of, or participation in, any meeting, competition, exhibition, 
uptime, practice, display, or in any event whatever, at which captive 
birds are liberated by hand or by trap, contrivance or other means for 
the pur|)ose of being shot at the time of their liberation ; an offence 
is iximmitted also by the owner, occupier or person in charge of premises 
who- permits his premises to be used for such purpose; offences 
against the statute are punishable on summary eommkm by a fine not 
exceeding £25, and, alternatively or in addition, by imprisonment for 
not more than three months. [4883 

M to the second class of traps reference may be made to the Pro- 
teefcion of Animals Act, 1911, s, 10.(5),; which requires any person who 

ia) S* 1 ; I Halsbury’s Statutes 865. 

(6) 1 Halsbuiy^s Statutes 378. 



Teaips 


21f 

sets„or causes or procures to be set, any spring trap (u) for the . purpose 
of catching, or' which is likely to catch, .any &tre or rabbit, to inspect, 
the trap, or to cause some competent person to inspect it, at reasonable 
intervals^ of time, and at least once daily between sunrise and sunset ; 
and provides that failure to comply with these requirements is punishable 
on summary conviction by a fine not exceeding £5. [4893 

The CJround Game Act, 1880, sect. 6 (d), prohibited {inter ■aUa) the 
employment of spring traps for the purpose of killing ground' game {€f), 
except in. rabbit holes {/) ; contravention of this provision, rendered the 
offender liable, On summary .conviction, to a fine not exceeding £2. 
This, prohibition applied to persons who had the ri.ght of , killing ground 
game under the Ground Game Acts or otherwise (g). The Prevention 
of Damage by Rabbits Act, 1989, sect. 5 (IHA), supersedes sect. 6 of 
the Ground Game Act, 1880, and renders liable, on summary conviction, 
to a fine not exceeding £20 (or on a second or subsequent conviction, 
£50) any person who, for the purpose of killing hares or rabbits, uses or 
knowingly permits the use of a spring trap except in a rabbit hole ; by 
virtue of sect. 5 (2) of the Act of 1989, the provisions of sect, 6 of the 
Act of 1880, noted above, cease to have effect. It will be observed that 
before a conviction can ensue, the Court must find that the spring trap 
was used for -the purpose of killing hares or rabbits, and therefore the 
accidental taking of a hare or rabbit in a trap set for another purpose (eg. 
the destruction of rats) would not render the user of the trap liable to 
conviction. [4903 

As to the prohibition and restriction of the use of traps for taking 
wild birds, see title Wild Birds, 

A trap which could be used for the purpose of killing or taking 
game, appears to be “ an engine or other instrument for the purpose of 
killing or taking game ” for the purposes of the Night Poaching Act, 
1828, sect. 1 (i), and the Game Act, 1831, sects. 8, 18 and 28{J) ; it may 
also be “ a snare or engine ’’ within the meaning of the Larceny Act, 
1861, sect. 17 (k), relating to the killing or taking of hares or rabbits 
in warrens (1) ; and such a trap may also be a net or engine within 


(e) The use of spring traps, particularly the usual rabbit trap with serrated 
jaws, has given rise to much controvert both within and outside Parliament. 
Details of humane snares which, it is claimed, are as efficacious as the spring trap 
for the taking of hares and babbits, can be obtained from the Royal Society S>r the 
Prevention of Cruelty to Animals. 

(d) 8 Halsbury*s Statutes 1096, 

(e) Le. hares and rabbits (Ground Game Act, 1880, s. 8) ; 8 Halsbury’s Statutes 

1099, ■ ■ ■ 

(/) In Scottish cases cited at 56 J. P. N. 628, it was held tliat “ rabbit hole ** 
means the underground and roofed-in burrow, and does not include “scrapes” 
outside the burrow or under a wire-netting fence. 

(g) Despite the generality of the words of s. 6, tne prohibitions contained in it 
applied only to a tenant entitled by the statute to take ground game, or entitled because 
his landlord had not reserved the right of shooting (Saunders v. PitfieU (1888), 52 
J. P. 694 ; Waters v. PMMips (1910), 74 J. P. S43), The owner of the land, semdfe, 
whether in occupation or not, was not affected by s. 6 (Smith v. Hunt (1885), 50 J, P. 
279), nor was a person authorised, by grant or licence from the landowner, to kill 
hares and rabbits (Map v. Waters (1910), 74 J, P. 125 ; Lemotihy v. Bees (1918), 
77 J, P. 268). Clearly a trespasser or other person who could make no claim of right 
was not within the ambit of the section. 

(k) 82 Halsbuiy*s Statutes 81. . (i) 8 Halsbury’s Statutes 1068. 

(j) lUd.^ 1066. (k) 4 Halsbury’s Statutes 542. 

(l) Note the distinction between taking at night (a misdemeanor) and taking 
by day (a summary offence), and also the exception as to sea banks and river banks 
and Lincolnsliire. 
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sect. 2 of the Poaching Prevention Act, 1862 (search of suspected 
persons). [4913 

The setting of a spring gun, man-trap or other engine calculated 
to destroy human life or to inflict grievous bodily harm upon a tres- 
passer or other person coming in contact therewith, is a misdemeanor 
punishable undler the Offences against the Person Act, 1861, sect. 81 (m) ; 
and a person knowingly permitting the setting of such a trap is deemed 
to have set the trap ; but nothing in this section makes it illegal to set 
any trap usually set with the intention of destroying vermin, nor does 
the section prohibit the setting between sunset and sunrise of a spring 
gun, etc., within a dwelling-house for the protection thereof. The 
killing of a human being by a trap set in contravention of the section 
may amount to manslaughter (n). [[4923 


(m) 4 Halsbury’s Statutes 608. 

(n) R, V. Eeatm (1896), 60 J, P. SOS. 


TREASURER 


PAGE 

Genbkal Note ■ - - - 218 

Qualifications fob Office ~ 218 

Appointment , TO, Tenure of, 

AND Removal from Office- ~ 219 
Powers and Duties - - 220 

County Treasurer - - « 220 


PAGE 


Borough Treasurer ~ - 220 

Treasurer of U.D.C. or R.D.C. - 221 
Treasurer of Parish Council - 221 
Special Position of the 
Treasurer - . - - - 221 

liONDON - 221 


See abo titks : Appointment and 'Dismissal of Officers ; 
Duties and Powers of Officers ; 
Financial Officer. 


General Note. — ^The office of -treasurer is a statutory one .and the 
appointment of a fit person to fulfil the duties of the office is a com- 
pulsoiy requirement under the L.G.A., 19SS, except in the case of parish 
councils* 

The following sections set out the position in regard to different 
types of local authority, together with a statement of certain common 
..requirements* . 

- -Qualificatioiis lor Office*— No qualification is prescribed by law beyond' 
the requirement to appoint a fit person,*' nor is any control exercised 
over the making of appointments by any Government department* 

It was formerly a common practice for local authorities to appoint 
as their treasurer the local manager of the bank at which the account 
of the authority was kept, no remuneration being paid apart from the 
usual bank charges^ for mpagement of the account* The practice 
declined following the decision in A.'^G, v. De Winim (a), and where it 


(a) [1906] 2 Ch. 106 ; 88 Digest 77, 497, See p. 220, pmL 
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, doe$ stilt persist; the appointment ■ is not of the bank manager but of the' 
banking company. , Having regard to the requirements of the office^, 
and in particular the necessity for access to the books of account of the 
local authority in order to comply with them, there appears to be, .some 
dotiM as to: the validity, of this procedure. It has been suggested, by 
analogy from the position of officers of friendly societies that a banking 
association is not eligible if there are any duties to be performed person** ' 
ally. This is based on the decision in Re of England and So^h 
Wales Bistriet Banky Esc parte Swansea Friendly . Society (h)^ . Such 
appointments as now exist are usually found amongst authorities other 
than boroughs where the council is the incorporated body. See 
Special position of. the Treasurer^’; note also ‘‘ London. County 
Treasurer,” pasty p. 221. 

Where the statutory office is in fact filled by a banking association, 
the duties of the office are carried out by an officer of the local authority 
designated accountant, chief financial officer, comptroller, etc. 

The person appointed by the local authority to perform the duties 
of' the office, with or without the statutory title, is usually required 
to produce evidence of capacity for the post by virtue of past experience 
and membership of one or more professional accountancy bodies. 

Such evidence, with particular reference to membership of the 
Institute of Municipal Treasurers and Accountants, is increasingly 
required even in the case of the snialler local authorities. 

The office of treasurer cannot be held jointly by the clerk nor by a 
person who stands in the relation of partner, employer or employee to 
the clerk (66). [4943 

Appointment to. Tenure of, and Removal from, Qffle 0 .~lt has already 
been stated that save in the case of parish councils it is incumbent upon 
a local authority to appoint a treasurer. A vacancy in the office must 
be filled in the case of a county council within four months (c) and in the 
case of a borough council within twenty-one days (d). There is no 
corresponding requirement in the case of a district council. 

There are no other statutory requirements as to appointment which 
differ from those applicable to other officers. See title Appointment ani> 
Dismissal of Officers. 

The person appointed by the local authority holds office during their 
pleasure {e)y but a provision may be inserted in the terms of theappoint- 
ment requiring a specified and reasonable notice (/). 

The provision as to holding office during the pleasure of the council 
does not affect the right or obligation of the treasurer to retire from 
office in pursuance of the requirements of a scheme relating to 
superannuation allowances. j[4953 
' The right to superannuation is ,now governed by, the L.G. Super- 
annuation Act, 19aT (g), which effectually brings within the scope of 
superannuation all persons actually in the employ of a local authority 
occupying the position in question. ■ 


(5) (1S79),11 CIi. B. 70S ; , IS Digest S50, 8Sr, See 21 Halsbary (2 e<! ed.), IBS. 
im) s. 102 (4), 100 (5), 107 (4) ; 26 Halsbury^s Statutes B60, 862. 

(c) IMA, s. 102 (S) ; Md.y 860. 

(<Q Bid., B. 106 (8) I iMU, 862. 

(e) Md.y s. 102 (2), 106 (2), 107 (2) ; i6tA, 860, 362, 

(f) JMA, s. 121 ; 26 Haisbury’s Statutes 870. 

(g) 80 Haisbury’s Statutes 387. 
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Duriiig his teaiare of office, a local authority, other than' a' parish 
couacil must take, or require the treasurer to give, sufficient security' 
for ' the faithful execution of the office and for accounting for moneys 
: entrusted to him (A). Such security is usually in the form of 'a fidelity 
guarantee bond entered into with the local authority’s insurers,; pOfij 

Powew and Duties, County Tfeamrer.—'Bnt&j stated the statutory 
duties of the county treasurer are : 

(i) To receive and account for all moneys due to thenounty ftmd, 

including county rates (i). 

(u*) To make and account for payments from the county fund on 
the order of the county council ; or of a competent court 
including a justice of the.peace acting in a judicial capacity* 
A payment in pursuance of a specific statutory requirement 
does not require an order of the county council (A). 

(iii,) To make financial returns to quarter sessions and county 
boroughs in regard to costs at sessions and assizes and 
to certify local ffiiancial returns. 

(iv) To make up his accounts annually and submit them to the 
district auditor of the M. of H. £4973 

In accounting for sums received and paid the treasurer must 
distinguish between general and special county purposes {n). 

The implications of these duties are far reaching and in practice 
the treasurer, if an actual employee of the local authority, is their 
financial adviser,^ the terms of whose appointment usually include 
supervisipn of all financial and accounting matters even if work relating 
to them is carried out in executive departments. £4983 

Borough TTeamrer,~The borough treasurer is responsible for the 
general rate fund of the borough and all payments to or from the fund 
must be made to or by him (o). 

What has been said as to the implications of statutory duties in the 
case of the county treasurer, apply with equal force to the borough 
treasurer. In his case indeed, he is frequently responsible for the 
financial administration of large estates and revenue producing under- 
takings sometimes of great magnitude. £4993 

The relationship of the borough treasurer to the borough council 
and to the burgesses as a whole has been the subject of an important 
legal decision. It was held in v. De Winton (p) that the treasurer 
was not merely the servant of the council, but, as custodian of the 
borough funds, owed a duty and stood in a fiduciary position to the 
burgesses as a body and could not plead the orders of the council for 
an unlawful act. The implications of this decision are discussed in the 
following section — ** Special Position of the Treasurer.” 

The pemonal responsibility of the borough treasurer is also stressed 
by the decision in JB. v. Frost (q) where a mandamus was refused to a 
buigess seeking to compel the mayor to accoxmt for rents of corporate 
lan^. The refusal was based on the view that the proper person to 
take action was the treasurer. E5003 


(fc) L.6^., 8. 119 5 26 BtaJsbury’s Statutes 869. 

(<) BMh ». 184 (1) j im., 406. (*) md., s. 184 (2) ; ibid. 

(n) IWfi, 8. 181 ; md., 40S. ( 0 ) Md., s. 187 (1) ; Md., 408. 

(p) fl906] 2 Ch. 106 ; 88 DSg^ 77, m. 

(ff) (1888), 8 Ad. & El. 822 ; 88 D%«st 80, 514. 
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Treamrer cf U*D»C. md E,D.C . — ^Although the office' of treasurer 
is statutory and appoiEtmeat compulsory (r), there are no statutory 
provisions as to duties attached to the office, 

' the past, particularly in the case of smaller authorities, the 
appointment of a banker as treasurer was general With extension of 
functions there has ■ been an increasing tendency to appoint separate 
inanciai officers and to ally the statutory title to such appointments. 
This development was' accelerated by the elimination' of many small 
authorities in consequence of the first review of county districts under 
the 19S8. 

Treasurer of Parish CmnctL — ^Parish councils are not compelled 
to appoint a treasurer, but they may appoint a member or some other 
fit person to be treasurer, without remuneration {^). If such an appoint- 
ment is made the parish council must either require the officer to give, 
or themselves take, such security for the faithful execution of his office, 
as the county council may direct (ti). £5023 

Special Position of the Treasurer.— Reference has been made to the' 
decision in v. Be W inton (a) that the borough treasurer holds 

a fiduciary position, but it is not clear whether the same obtains as 
regards the treasurer of other local authorities, though it would seem to 
apply to the treasurers of county councils by and to whom all payments 
in and out of the county fund are to be paid. A borough is a common 
law corporation acting through the agency of an elected council. The 
incorporated body is the mayor, aldermen and burgesses of the borough 
and the treasurer is an officer of the corporation. In the case of other 
local authorities, however, the incorporated body is the council who 
appoint the treasurer. His powers in relation to the funds of the 
authority are defined by statute and save for certain exceptions, pay- 
ments from the funds of the authority can only be made on the order 
of the council. 

It would appear, however, in view of the strict divorce of the 
functions of clerk and treasurer and the inability of anyone other than 
the employee of the local authority to comply with statutory require- 
ments as to certification of returns and preparation and publication 
of accounts, that the office of treasurer should be a personal one. 

It seems, moreover, in view of the complexity of the financial work 
of any local authority, imperative that the treasurer should be given 
the widest powers to advise the council and other officers in all financial 
matters. Only so can he possess the independent knowledge commen- 
surate with the responsibilities implied by a fiduciary position. £50^ 
London. County Treasurer. — ^Under the London Government Act, 
1039 (5), the L.C.C. must appoint a fit person, not a member of the 
council, to be treasurer, to hold office during the pleasure of the council, 
the office to be filled within four months of a vacancy. The treasurer 
may not be the same person as the clerk (c). Security must be required, 
and such reasonable remuneration may be allowed, as the council may 
determine (d). Officers must pay all money due from them to the 
treasurer or as the council direct, and submit their accounts (e). The 
Westminster Bank, Ltd., act as county treasurer. As to the duties of 
the office, see title Financial Officer. £5043 

(r) L.G.A., 19sa, s. 107 ; 26 Halsbury’s Statutes 107. 

M IMd., 8. 1X4 (4) ; tW., 367. (u) Ibid., s. 119 (4) ; iUd., 860, 

• (a) See note (p), ante, p. 220. (h) S. 71 ; 32 Halsbwry’s Statutes 206, 

(c) S. 72 ; ma., 205. (d) Ss. 71, 86 ; iUd., 205, 300. 

(e) S. 67 ; iUd., 300. 
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Metropolitan Borough Councils . — Borough treasurers are appointed 
by virtue of the London Government Act, 1989 (/), which obliges the 
borough council to appoint a borough treasurer and other specified 
officers, and authorises the appointment of such other officers as is 
considered necessary and the payment of reasonable remuneration. 
The treasurer and the clerk may not be the same person. All payments 
to and out of the general rate fund of the borough are to be made to and 
by the borough treasurer (g). £5053 

City of London.— See title City of London. 


(/) S. 76 ; 82 Halsbury’s Statutes 296. (g) S. 122 j ibid., 816. 
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Bastorieal Introduction. — ^The Treasury is the state department which 
eontrok the management, collection and expenditure of the public 
revenue. Its functions are derived from the ancient Court of Exchequer, 
a division of the curia regis of which the chief officer was the Treasurer— 
usually an ecclesiastic — ^who, during the reign of Elizabeth became 
the most prominent official in the state. Its present constitutional 
condition represents that ancient office which was first placed in com^ 
mission in 1612 and since 1714 has permanently remained so. 

The correct official title of the Treasury is the Lords Commissioners 
of His Majesty’s Treasury.” The' First Lord of the Treasury is normaiy 
the Prime Minister but the de facto head is the Chancellor of the 
Exchequer — ^the Second Lord — ^who by a separate patent is also oreated 
Under Treasurer. The remaining commissioners are known as Junior 
Lords of the Treasury, and with the Prime Minister and the Chancellor 
of the Exchequer they constitute a Board of Treasury. 

The ancient Exchequer (Scaccarium) was divided into an Upper 
Exchequer and a Lower Exchequer: the former constituted a court 
for the audit and management of the royal revenues ; and the latter 
was an Exchequer of receipt, concerned only with the actual receipt 
and issue of moneys. 

The modem Treasury is connected more directly with the duties of 
the Lower Exchequer, but it m ihtemsting to note that the accountant 
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section of the Treasury is still responsible for the audit of the .sherifis’ 
accounts* 

The historical interest of a state department whose origin can be, 
traced directly back to the year 1118, is naturally very great, but other 
authorities should be 'consulted on this aspect ,of the subject. The 
earliest ^description of the Exchequer is contained in the Dmhgm de 
Seaccario (1177) written by Richard, Bishop of London, who was an 
ex-Lord Treasurer; a more modern reference is ‘^Antiquities of the 
Exchequer ” by Hubert Hall. In this connection it may be permissible' 
to refer to two matters only: first, that a still earlier, name for 'the 
Exchequer was the “ Tallies/* a name derived from, the use of notched 
sticks cleft in^two — one part being given as a receipt for the payments 
made by sheriffs and other accountants at the court, and subsequently 
used as a voucher for production at the court for identification with the 
counterpart. The use of these tallies continued at the Treasury until 
1826. The second matter is that the Exchequer derived its name from 
the chequered cloth covering the table, round which meetings of the 
court were formerly held, and which was used in the same way as an 
abacus for calculation with counters. p063 

The Fo^ition of the Treasury in relation to Local Administration.”— 
The normal functions of the Treasury involve no responsibility or 
jurisdiction in regard to local administration. There are, however, 
important financial relations existing between the central Government 
and local authorities, and the associations of the Treasury with local 
administration arise, in the main automatically, out of those financial 
relations. CsoU 

Mating , — Crown property is exempt from local rates but since 
1859 contribution by way of bounty in lieu of rates has been paid, 
and since 1874 this contribution has been the actual equivalent of local 
rates, on a valuation fixed by the Treasury valuer, as far as possible 
on the same principles as are applicable to the valuation of ordinary 
rateable properties. The vote of Parliament governing these contribu- 
tions in lieu of rates is accounted for to Parliament by the Treasury 
itself. £5081 

Exchequer Grants . — The Treasury is necessarily involved in any 
contribution made by the central Government towards the cost of local 
government services and all such grants are subject to a measure of 
Treasury regulation, even although the issue of the grant and the super-, 
vision of the service concerned is in the hands of another Government 
department. Thus education, police and housing grants and grants 
made by the Unemployment Grants Committee are all subject to a 
certain measure of control by the Treasury. In the case of the genera! 
Exchequer contribution, sect. 108 of the L.G.A., 1929 (a), provides 
that the time and manner of the payment of the grants under Part VI. 
of that Act shall be subject to Treasury direction. Moreover, the 
Treasury is required by Finance Act,: 1986 (5), to make regulations 
governing the payment out of the road fund of the annua! contribution 
from that fund towards the general Exchequer contribution. 

The Treasury is directly accountable to Parliament for the vote in 
respect of expenses under the Representation of the People Act, 
although the work of preparing the -list of electors is supervised by the 



(a) 10 Haisbury’s Statutes 94S. 


.(&) 'S. SB j 29 Halsbury’s Statutes 772. 
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H*0*Eiid the 'share of the local authorities in the cost of this work iS' 
certified by that department (c). [5093 

■ Borroming.—The Treasury was formerly a loan sanctioning authority, 
in respect of applications made under the Municipal Corporations 
Act,T8SS '(3), and under the same Act was empowered to issue directions 
to local authorities as to how the proceeds of the sale nf corporate land 
were to be dealt with — a related subject.' These functions have now 
passed through the Local Government Board to the M. of H. 

In the exploitation of new methods of borrowing by local authorities, 
the Treasury has been called in to co-operate with the authorities and 
the consequent relationship has been of considerable advantage to the 
authorities, whilst enabling the Treasury to watch the interests of the 
Government in the money market, both as a borrower and as the guardian 
and protector of the national interests in regard to finance. [5103 

Stock Issues, — ^Thus, the first issue of stock by a local authority— 
the old Metropolitan Board of Works, predecessors of the L.C.C.— was 
made under terms and conditions which were subject to close control 
by the Treasury. [5113 

Money Bills , — In the same way, when local authorities obtained 
powers to issue bills, the powers had to be exercised under Treasury 
control. In this matter it would seem that the Government interests 
are very directly affected because, since 1918, no new powers to 
issue bills have been conferred upon local authorities, as a result of 
the persistent opposition of the Treasury to any extension of the 
authority. [5123 

Municipal Banks . — Opposition by the Treasury also succeeded for 
many years in preventing the extension to other local authorities of 
the powers to establish a municipal savings bank which were conferred 
upon Birmingham in 1918, and when, in 1980, powers were granted to 
Cardiff and Birkenhead, the condition of strict control by the Treasury 
over such fundamental questions as the rate of interest to be paid on 
deposits, and the general regulations governing the operations of the 
bank, was imposed. See title Municipal Banks. [5133 

Housing Bonds.— The Housing Act, 1936, sect. 122 and Sched. IX., 
provide that the rate of interest payable on local housing bonds shall 
be fixed by the Treasury and adjusted from time to time as they may 
consider desirable (e). [5143 

Begulation of Stock Issues. — In recent years, the Treasury has 
undertaken, through the agency and influence of the Government 
broker on the Stock Exchange, the regulation of all stock issues by local 
authorities. The regulation affects both the time, and, within certain 
limits, the terms of issue. This control has been criticised on the grounds 
that individual authorities may be deprived of the advantage of their 
superior credit in the money market ; but it is accepted as being, on 
the whole, a beneficent control. Mr. McKenna, an ex-Chanceflor of 
the Exchequer, addressing the Institute of Municipal Treasurers and 
Accoimtants in 1936, referred to this control as a part of the whole 
trend of development towards a more efiicient regulation of the 


(e) See Bepreseatation of the People Aet, 1918, ss. 15, 29 ; 7 Halsbuiy’s Statutes 
55T,''565.' ' 

(d) 10 BCalsbuiy’s Statutes 570. 

(«) a» Halsbuiy’s Statutes 6^, 696. See also Treasniy Minute of December 
29, 1988 5 SJa. & O., 1988, No. 16T9. 
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nation’s monetary affairs. . . , The interests of local authorities 
themselves require that undue strain upon the capital market, resulting 
in higher costs of borrowing, shall as far as possible be avoided. The 
interests of industry demand that the developments of private enter- 
prise shall secure its full share of the nation’s capital resources. I say 
nothing of the interests of the Government as the greatest borrower of 
aU.” CSISJ 

Public Works Loan Board.— By the establishment of the Public 
Works Loan Commissioners {/) it was intended that loans for public 
works should be granted by a body independent of the Government 
of the day, and removed from the sphere of political influence generally, 
and the conunissioners are consequently not subordinate to, or in any 
sense a branch of, the Treasury; but they act in accordance with 
general rules laid down by the Treasury and are required by statute to 
submit an annual report to that department. The Financial Secretary 
to the Treasury is required to answer questions in Parliament relating 
to the commissioners. [516] 

Bfiseellaneoiis. Sunday Entertainments Act, 1082.— The ememato- 
graph fund established under the Sunday Entertainments Act, 1982 (g), 
is under the direction and control of the privy council. The Treasury 
is charged with the duty of certifying the sum to be charged against 
the fund for expenses incurred by the privy council in its administration. 
Accounts under the Act are to be kept in the way directed by the 
Treasury. [SlTj 

The Treasury and the L.C.C. — Special relations between the Treasury 
and the L.C.C. began with the issue of stock by the counciFs pre- 
decessors under the Metropolitan Board of Works (Loans) Act, 1869, and 
have continued since that time in much the same form. In 1875 
began the annual money bills which were a feature of the board’s 
finance, and which were sent to the Treasury for approval and intro- 
duced by the Treasury as public bills. Soon after the passing of the 
L.G.A., 1888, under which the L.C.G. superseded the Metropolitan 
Board of Works, there was a proposal to transfer to the Local Govern- 
ment Board the financial control hitherto exercised by the Treasury, 
but the council objected and the proposal was dropped. After 
1892, however, the annual money bill was introduced as a private 
measure. [5183 


{/) See Public Works Iroans Act, 1875, s. 4 ; 12 Haisbury’s Statutes 255, 
(g) 25 Halsbury’s Statutes 921, 
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Introduction,—!!! this title reference will be made to: (1) the 
statutory powers of local authorities to control or remove trees and 
hedges, (2) the powers and duties of local authorities with regard to 
fallen or dangerous trees on or adjoining highways, and the respon- 
sibilities at common law, with regard to trees, of highway authorities 
and of private persons. For the powers and duties of local authorities 
as to the planting and care of trees, see titles Planting of Teees and 
Roab Amenities, and for functions as to diseases of trees, see title 
Desteuctive Insects AND Pests. [5193 

Statutory Powers ol Control, — So long ago as 1285, it was enacted 
by the Statute of Winchester that bushes and undergrowth, whereby 
a man might lurk to do hu-H-,’’ should be removed for a distance of 
two hundred feet on each side of a highway leading from market town 
to market town, but for practical purposes a summary of the statute 
law on the question of trees growing on or adjacent to highways, may 
commence with the Highway Act, 18B5 (a). It should be noted, 
however, that somewhat similar provisions to those noted below were 
contained in the Highway Act, 1778 (A), and were applied to county 
bridges (including the approaches thereto) by the Bridges Act, 1808 (o), 
and, as so applied, remain unrepealed. In appropriate cases, reference 
should be made to sects, 6, 7, 18, and the Schedule (Form 11) of the 
Act of 1778 (d). As to the meaning of the term county bridge,” see 
title Bridges. 1:5203 

Sect. 64 of the Highway Act, 1885 (e), prohibits the planting of any 
tree, bush or shrub on any carriageway or cartway, or within fifteen 
feet from the centre (/) thereof ; any tree, bush or shrub so planted 
must be removed by the owner or occupier of the land within twenty- 
one days from notice by the surveyor (now the highway authority to 
which the functions of the surveyor of highways have been transferred) ; 
and a penalty of ten shillings is recoverable in case of default, [5213 

(a) 9 Halsbury’s Statutes 50. (b) Ibid., 239. 

(c) md., 255. (d) Bid., 260, 242, 256, 

(e) Md., 81. 

(/) The mutm of the highway is deemed to be a point or line equidistant from the 
edges of so much of the highway as has been maintained with stones or other materials 
for twelve months previously (Highway Act, 1835, s. 63 ; 9 Halsbury’s Statutes 80). 
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Sect. 6S of the Highway Act, 1835 (g), provides that (a) if the sur- 
veyor (of highways) thinks that any carriageway or cartway is prejudiced 
by the shade of any hedges, or by any trees (except those trees planted 
for ornament or for shelter to any hop-ground, house, building or 
courtyard by the owner thereof) growing in or near such hedges or 
other fences, so as to exclude sun and wind from the highway to the 
damage thereof, or (b) if any obstruction is caused in any carriageway 
or cartway by any hedge or tree, the owner (A) of the land on which 
such hedge or trees are growing may be summoned, on the application 
of the surveyor, to show cause before Justices in petty sessions (i) why 
the said hedges are not cut, pruned or plashed, or such trees not pruned 
or lopped, so as not to exclude sun and wind or so as to remove the 
obstruction ; that the justices may order the requisite cutting, pruning, 
plashing or lopping, or the removal of the obstruction, and in default 
of compliance within ten days after service of the order (&) of the 
Justices, a conviction and the imposition of a penalty not exceeding 
forty shillings may ensue ; and that if the order of the Justices is not 
obeyed, the surveyor is required to carry out the work ordered, and 
is empowered to recover summarily from the owner the cost of so doing, 
so far as such cost exceeds the penalty imposed by the justices. [522] 
Protection is given to owners by sect. 66 (ij which limits the com- 
pulsory cutting or pruning of hedges to the period between the last day 
of September and the last day of March ; also the felling of timber 
growing in hedges is only to be required when the highway is ordered 
to be widened or enlarged under sect. 82 (m) or sects. 47 and 48 of the 
Highway Act, 1864 (n), and, in such case, oak trees growing in the 
highway or hedges may only be felled in April, May or June, and ash, 
elm and other trees in December to March inclusive. C5283 

Sect. 66 does not apply to all the operations which may be ordered 
under sect. 65, and where a tree is found by the justices to be an obstruc- 
tion to a highway which is a carriageway or cartway, or to be a danger 
to the public using such highway, the removal at any time may be 
ordered (o). Any notice, information or order under sect. 65 must set 
out with precision the works required and refer to the trees or hedges 
concerned in such manner as to enable them to be identified, and 
must specify what is the obstruction, danger or injury to the highway 
giving rise to the proceedings (p). The powers of the surveyor under 
sect. 65 are now vested in the highway authority. £^243 

The Highway Act Amendment Act, 1885 (which extends to the 
counties of Wilts, Dorset, Somerset, Devon and Cornwall only) provides, 
by sect. 2 (g) that if any highway board (now the county council or other 


.(g) 9 Halsbary’s Statutes 81. 

(k) Tbe word “owner” includes “ occupier Highway Act, 1885, «. 5 f 0 
'lIalsbury’s 'Statutes50v ■ 

The court, of petty sessions is. substituted for the special sessions for the' 
highways, by the Highway Act, 1864, s. 46 ; ' 9 Halsbusy’s Statutes 69. 

(fc) The order may be .served on the owner or on his steward or agent. 

(l) 9 Halsbuiy*s Statutes 82. . 

(w) 94, ' : 

.(?i) ' 158, 160. As proceedings under the sections mentioned involve 

compensation to the owner of the land, there is. no object in protecting his hedgerow 
trees, except to preserve their value as timber. There .is nothing to prevent an 
owner from agreeing to waive Ms protection under the Highway Act, 1885, s. 66 1 
9 Halsbury’s Statutes 82. 

( 0 ) Bullm V. Wakefy (1898), 62 J. P. 166 ; 26 Bigest 450, 1662. 

(p) Jenneyv. Brook (1844), 6 Q. B. 323 ; 26 Digest 388, 1157. 

(g) 9 Halsbury’s Statutes 191. 
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authority exercising the functions of a highway board) is of the opinion 
that any highway is prejudiced by the shade of any hedges or by any 
trees or other things growing in or near such hedges or 'Other fences, so 
that the sun and wind are excluded to the detriment of the highway, or 
if any obstruction is caused in any highway by any hedge, tree or bank, 
or by^ anything growing thereon, ' adjoining such highway, the highway 
authority may, with the previous consent of the owner and occupier 
concerned, cut, prune or pare the hedge, or prune or lop the trees, or 
remove the obstruction. This simplified- iprocedure, applies to all 
highways' in the counties named, -and not only to carriageways and 
cartways, but no provision is made for the recovery of expenses incurred 
by the highway authority. £5253 

The foregoing statutory provisions are to some extent superseded 
by sect. 2B of the 1925 (r), which enables a local authority to 

take action where any tree, hedge or shrub overhangs any street or 
footpath so as to obstruct or interfere with the light from any public 
lamp, or to endanger or obstruct the passage of vehicles or foot 
passengers, or to obstruct the view of drivers of vehicles. In such case 
the local authority may serve (s) a notice on the owner of the trees, 
hedge or shrub, or on the occupier of the premises on which the tree, 
etc., is growing, requiring him to lop or cut the tree, etc., within fourteen 
days so as to prevent such obstruction or interference (i) ; and in 
default of compliance the local authority may themselves carry out the 
requirements of their notice, doing no unnecessary damage, and may 
recover the cost summarily as a civil debt from the owner or occupier 
upon whom the notice was served. A person aggrieved by any require- 
ment of a notice may appeal to a petty sessional court within fourteen 
days after the service of the notice (a). Notice in writing of the appeal 
and of the grounds thereof must be given by the appellant to the clerk 
to the local authority ; the court may make such order as they consider 
reasonable, and may award costs to be recovered as a civil debt ; and 
no proceeding may be taken or work executed by the local authority 
until after the determination or abandonment of the appeal (P.H.A., 
1925, sect. 8) (5). For the definition of “ street,^’ see P-H.A,, 1875, 
sect. 4 (c). It seems that this term is used in sect. 28 of the P.H.A., 
1925 (d), in its widest sense, and includes highways which are not 
“built-up,” [526] 


(r) IS Halsbury’s Statutes 112S, This section may be adopted by an urban 
authoxity (F.H.A., 1925, ss. 3, 5 ; 13 Halsbury’s Statutes 1115, 1117) ; in a raral 
distnct the county council can exercise the powers of s. 28 without adoption (s. 23 (2)) 
in respect of county roads maintained by them, i.e. all roads in respect of which the 
county council is the highway authority by virtue of Part III. of the 1929 ; 

10 Haisbujy’s Statutes 903. 

(a) As to authentication and serviee of notices, see P.H.A., 1875, ss. 266, 267 ; 
13 Halsbury’s Statutes 735, saved for this purpose by Sched. III., Part I. (2) of 
PJEA,, 1936' 29 Halsbury’s Statutes 546, 

it) Prevention of danger is not mentioned in that part of the section which 
authorises a notice, although endangering the passage of vehicles, etc., is one of the 
grounds for action ; in preparing a notice under s, 23, the wording of the 

auction stould be followed care^ly. 

(m) A notice of the right of appeal must be endorsed on any notice served by the 
kxml authority {P.H,A., 1925, s. 8 (4)) ; and see Rayner v. Stepney Borough Council 
(1911), 75 P. 468, where the coipn. was restrained from acting on a notice 
under the Housing, Town Planning, etc., Act, 1909, which omitted the statutory 
notiScation of the right of appeal, 

(k) 13 llalsbury*s Statutes 1117.- 
(e) md,, 624. 

(d) md,t 1123. 
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Tkees, Hedges and Fences 

The height of existing hedges and planting of new hedges can be 
controlled by the highway authority in order to prevent obstruction to 
view at bends or corners on highways repairable under s. 4 of the 
Roads Improvement Act, 1925 (e). 

Sect. 46 of the Town and Country Planning Act, 1982 (/), provides 
for the insertion in a town-planning scheme of provisions for the 
preservation of single trees and groups of trees, and may specify areas 
of woodland as areas to be protected. An obligation may be imposed 
on the owner to replant woodlands (if felled) in accordance with the 
practice of good forestry, but with this exception, the scheme cannot 
impose any control over forestry operations. It is desirable that any 
town-planning scheme should be so drawn as to make it clear that there 
is no derogation from the powers of highway authorities xmder the 
statutes noted earlier in this title, and that there is no diminution of 
the rights or duties, at common law, of local authorities, ownera or 
occupiers in relation to trees which are dangerous or constitute a 
nuisance. 1:527] 

Dangerous and Fallen Trees,~In considering a claim for damages 
arising out of a dangerous or fallen tree it is necessary to consider 
(i.) in whom the ownership of the tree is vested, (ii.) whether there is 
evidence of negligence on the part of the defendant, and (iii*) in the case 
of a highway authority, the application of the doctrine of nonfeasance. 
At common law, the ownership of the tree accompanies the ownership 
of the soil, and as the presumption is that the ownership of the soil 
of a highway vests in the adjoining landowners, primdfmie the owner- 
ship of trees growing naturally thereon vests in the same persons (g) ,* 
this view would not apply, however, to trees planted by a highway 
or other authority under statutory powers, nor, it seems, is an adjoining 
landowner entitled to remove a tree planted on the highway by some 
person not clothed with statutory authority (A). The highway 
authority is, however, able to remove obstructive trees and hedges 
placed or growing on the highway subsequent to dedication without 
lawful authority (^), [528] 

A person lawfully using a highway who suffers special damage from 
a dangerous or fallen tree, which amounts to a public nuisance, may 
maintain an action against the landowner or other person responsible 
for the nuisance (A). But the owner of the trees is not in the position 
of an insurer, and the principle in Bylands v. Fletcher {1) does not apply 
to growing trees, so that no action can be sustained for a private injury 
unless negligence {m) or nuisance {n) can be proved against the 
defendant (m). In the case of an action against a highway authority 
in respect of injury caused by a growing tree it would be necessary to 

{e) 9 Ha!sbiny*s Statutes 221. See title Eoao Making anb Impkovemeht. 

(f) 25 Halsbujw’s Statutes 470. 

(g) See GooMim d, Chester v. Alker and Elmes (1757), 1 Burr, 188 ; 26 Digest 825, 
B86, Cf, Curtis v. Kesieven County Council (1890), 45 Ch. B. 504 ; 26 Digest 891 

174. 

(k) See J. F. Jo., Vol. XCII., at p. 214. 

(i) Turner v. Bingmood Highway Board (1870), D* H. 9 Eq. 418 ; 20 Digest 815, 
476 ; Harris v. NortkamptonMre County Council (1897), 61 J. P. 599 ; 26 Digest, 
449, 1656 ; StiWmell v. New Windsor Corpn.^ [1932] 2 Ch, 155 ; D%:est (Supp.). 

{^) Ct Smith V, Giddy^ [1904] 2 K. B. 448 1 2 Digest 65, 467 j and observations 
of His Hon. Judge HowIiAnb Kobebts in Thome v. Uoherts (1928), 128 D. T. Jo# 
155. 

(i) (1868), h. K. 8 H. D. 880 ; 86 Digest 187, 311. 

(m) Noble v. Harrison^ [1926] 2 K, B. 832 ; 86 Digest 189, 316. 

(n) Wringe v. Cohen, [2940] 1 K. B. 229, C. A. ; Digest (Supp.). 
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go further and establish misfeasance (o), but if misfeasance can be proved 
in the ease either of a growing ti*ee or of a fallen trees s-n action may 
Iie;{|)), The planting of a dangerous type of tree , (e.g. a , yew tree) 
which projects over or grows upon the highway, and may be eaten 
by animals passing along the highway may also give ground for an 
action against the j^erson, whether landowner or highway authority, 
responsible for planting the tree (g), £5293 

' A difficult question arises when a tree growing on privately-owned 
land, adjoining the highway, falls so as to obstruct the highway* ■ ■ There 
does not appear to be any power vested in a highway authority to require 
the removal of a tree merely on the ground that it .is in a dangerous 
condition and may fall upon the highway, thoughnbviously the retention 
of such a tree, after being informed of its dangerous condition, might be 
evidence of negligence in an action against the landowner at the instance 
of a person injured in consequence of the fall of the tree ; neither does 
the highway authority appear to possess any right of entering and 
removing the tree either at the expense of the landowner or at their own 
expense. If a tree fails and obstructs the highway, the only remedy 
open to the highway authority is to call upon the owner to remove 
the obstruction, and if he fails to do so, proceedings may be taken under 
sect. 72 of the Highway Act, 1835, for wilful obstruction of the highway. 
In practice, the matter is too urgent to permit of this procedure, and 
normally the highway staff remove the tree, obtaining such assistance 
as they can from the owner, either by a cash contribution towards the 
expensCj or by enlisting his practical help in providing labour. When 
this course is not adopted, and the owner, after becoming aware of the 
obstruction fails to remove it, he may be liable in damages to any 
person injured by the obstruction (r) ; there must, however, be some 
substantial evidence of wilful obstruction, and of failure to remove the 
obstruction within a reasonable time after having the opportunity of 
doing so, and in Hudson v. Bray {s\ it was held that sect. 72 of the 
Highway Act, 1835, does not impose any obligation upon an occupier 
of land from which a tree fell on to the highway, to light the obstruction, 
or to place a person on the highway to warn users of the highway. 
This decision may appear somewhat inconsistent with the decision in 
Gully V, Smith (r), but in the latter case the highway authority 

(o) Tfegdlm v. LX!.a (1897), 14 T. L. R. 55 V ' 26 Digest 

(jy) Mackie v. Dumbartonshire County Council (1927), 91 J. P, Jo, 634 ; Digest 
(Supp.). In this case an elm tree growing on land contiguous to, but not forming part of 
the highway, fell on a charabanc passing along the highway and injured a passenger. 
In a claim by an injured passenger it was pleaded that it was the duty of the highway 
authority to inspect the tree which was patently dangerous, and to take precautions 
for the safety of the users of the highway. It appeared that about one year before 
the accident, contractors on behalf of the highway authority had widened the road 
and In so doing had removed earth which supported the tree and had severed some 
of the roots. On appeal to the House of Lords from the First Division of the Court 
of Session in Scotland, it was held that the appellant’s averments disclosed a relevant 
cause of action. It appears from the observations of Viscount Dunedin and of 
Viscount Sumner, that the crux of the matter was the execution of works which had 
the effect of rendering the tree unstable, and, It Is submitted, this decision does not 
go so far as to render a highway authority liable to inspect trees and secure the safety 
of users of the ^highway, where the authority has not, by some alteration of, or 
work on,^ the highway, caused or aggravated the danger. In an English ease on 
fwts similar to those in MacM£s Cose, consideration would have to be given to the 
effeot of the Fuhiic Authorities Protection Act, 1893 ; 13 Halsbury’s Statutes 455; 
and of the' Limitation Act, 1939 ; 32 Halsbury’s Statutes 223. 

(q) Cmmkurst v. Amersham Burial Board (1878), 4 Ex, D. 5 ; 2 Digest 65, 412. 

(f) 6mUy V, Smith (1884), 12 Q. B. B, 121 ; 48 J, P. 309 ; 26 Digest 416, 1M6. 

(si (1917), 81 J. P. 105 26 Big^t,416, 1349. 
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.had 'dearly taken steps to require the defendant to. remove the 'obstruc- 
tion, and lie had failed to do so, whereas in the case of Hudson v. Smf ,. 
the employees of the highway authority had- comm,enced ' to remove' 
the fallen ' tree, and the events giving rise to ' the claim seeni' to Iiave 
occurred when the. defendant was away fetching a lamp at tlie-.re'quest 
of the road .foreman, and app'arently ' the servants of the highway 
authority had not ^ taken any effective steps to warn road users. This 
.case does not decide any question as to the liability of the highway 
authority in such circumstances, but it 'seems that if the highway 
authority commence to remove the obstruction and are 'negligent , in so 
doing, an action would lie. 

As to obstruction and. damage by roots of trees, see^ Butler 
Standard Telephones and Cables, Ltd. (t). £330] 

London. — The position under the Highways Acts, Town Planning 
Acts, Roads Improvement Act, 1025, and the common law is the same 
in London as elsewhere. The P.H.As. do not apply to London on 
this subject (see title Planting of Trees). The L.C.C. (General 
Powers) Act, 1904, sect. 49 (a), enables Metropolitan Borough Councils 
to plant and maintain in highways trees and guards for their protection ; 
the power must not be exercised so as to hinder the reasonable use of 
the highway or so as to become a nuisance or injurious to adjacent 
owners or occupiers. Notice must be given to occupiers of the intended 
exercise of the power in relation to any highway, and if two-thirds in 
number or rateable value object, the powers may not be exercised. 
The L.C.C. (General Powers) Act, 1928, sect. 39 (5), empowers borough 
councils to require owners, etc., on 14 days’ notice to lop trees and 
hedges or shrubs overhanging streets so as to obstruct the light of 
street lamps or the vehicular or foot traffic, or the view of drivers of 
vehicles. In default the borough council may lop and recover the 
cost from the defaulter. Persons aggrieved by any requirements of the 
borough council may appeal to a metropolitan police magistrate. 

The Metropolitan Police Act, 1839, sect. 54 (10) (c), provides a 
penalty for damaging any tree or shrub in any public walk, park or 
garden. Among the matters on which the Port of London Authority 
may make bye-laws under sect. 279 of the Port of London (Consolidation) 
Act, 1920 (d), is the preventing of injury to shrubs, trees and woods on 
or near the Thames. Bye-laws may also be made by the L.C.C. under 
the L.C.C. (General Powers) Act, 1890, sect. 14, and Schedule B (e), for 
the protection of trees, etc., in parks, gardens and open spaces vested in 
or under the control of the Council. £531] 


(<) [1940] 1 K. B. 399 ; Digest (Supp.)- 

(a) H Halsbury’s Statutes 1260. 

(5) Ibid., 1414.' 

(c) 19 Halsbury’s Statutes H9, 

(d) 18 Halsbury’s Statutes 681. 

(e) 11 Halsbury’s Statutes 1018, 1022. 
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IntrodEctory*— In 1936 Parliament at last recognised that the main 
traffic routes of the country are a matter of national importance. By 
the Trunk Roads Act, 1936 (a), a number of the principal main roads 
were transferred to the direct control of the Minister of Transport 
and as from April 1, 1937, he became the highway authority for these 
roads. This new type of road was called a trunk road and with a number 
of exceptions all the powers and functions of local authorities over these 
trunk roads were entirely superseded by tiie new powers of the Minister. 
However, by the Act the Minister has the power, which is usually 
exercised, to delegate the routine powers and duties of a highway 
authority over trunk roads to the local authority who would otherwise 
have been the highway authority. The whole expense of maintaining 
and improving these trunk roads is thrown on the road fund. [532]] 

Definition of Trunk Roads. — The principal main roads described in 
the First Schedule to the Trunk Roads Act, 1936 (^), became trunk roads 
on April 1, 1937. These roads are intended to constitute a “ national 
system of routes for through traffic ’’ (c). The Act contains no power 
to bring new main traffic routes into the scope of the Act, nor is there 
any power to exclude any of the routes set out in the schedule. How- 
ever, ther^ is power for the M. of T. by order to substitute as trunk 
roads, new roads or improvements to existing roads for existing roads 
or parts of roads,, where the new roads or improvements were being 
constructed by local authorities at the commencement of the Act(d). 
Also the Minister can, if at any time he considers that a new road should 
be constructed or an improvement made to supersede any part of one 
of the specified trunk roads as a route for through traffic, make an 
order that the new road or improvement when completed, be a part 


(a) 29 Halsbury’s Statutes 183 — ^218, 

(b) Ibid., 201. 

(c) See Trunk Roads Act, 1936, preamble. 

(d) For an exercise of this power, see the Trunk Roads Act, 1936 (substitution 
of new routes) Order, 1937 ; S.R. & O., 1937, No. 211. 
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of the trunk road in place of the part superseded (e). At least three 
months before making an order under this power the Minister must serve 
a notice of his intention on the county councils through whose areas the 
existing road and the new road runs. The county councils can, object, 
and the Minister can, and if requested by a county council must, hold a 
public inquiry on the proposal The new road becomes a part of the trunk 
road on the date mentioned in the order, and as from April 1, following 
the date when a notice is served by the Minister stating that the new road 
is ready for traffic, the part of the trunk road superseded by the new road 
■ceases to bc' a' trunk road and becomes an ordinary county road- (/). 

No road in the County of Lnndon or within a county borough can 
become a trunk road (g). £538] 

. Powers and Ptmctions of the M, of T* and of Local "Authorities over 
Trunk Eoads. — When a road becomes a trunk road, subject to certain 
exceptions mentioned later, all powers and functions previously 
exercisable by highway authorities over county roads and county 
bridges including the functions of construction, maintenance, repair 
and improvement under any Act (including a private or local Act) 
can only be exercised by the M. of T. (A), Certain necessary modifica- 
tions of enactments regarding the powers of the Minister over trunk 
roads, such as the Roads Improvement Act, 1925, sect. 5 (i), and sects. 
47, 48, 54 and 56 of the Road Traffic Act, 1930 (k% are set out in the 
Second Schedule to the Trunk Roads Act, 1936 (i). £534] 

The Third Schedule to the Act is in three parts and contains a list 
of enactments containing detailed powers which are transferred with 
substantial modifications to the Minister. The effect is to make the 
powers of the Minister over trunk roads larger and less restricted than 
the powers of local authorities over other roads. 

The first part contains powers which can be exercised exclusively 
by the Minister and which the local authorities have no power to 
exercise at all over trunk roads. These are such powers as those 
conferred by sects. 18, 20 and 29 of the P.H.A. Amendment Act, 
1907 {m)y by sects. 25, 27 and 33 of the P.H.A., 1925 (n), and by sects. 
46 and 53 of the Road Traffic Act, 1930 (o). 

The powers set out in the second part are exercisable not only by 
the M. of T., but also by the local authorities, other than county 
councils, in any borough or urban district. These powers include the 
powers under the Towns Improvement Clauses Act, 1847 (p), and under 
sects. 22 and 23 of the P.H.A., 1925 (g). £535] 


(e) Trunk Hoads Act, 1930, s. 1 (3) ; 29 Halsbury’s Statutes 180. 

{/) Note the provisions mentioned on p. 236, for the property and liabilities 
attaching to the part of the road superseded to revert to the ordinary highway 
authority, . 

(g) Trunk Eoads Act, 1936, s. 2 ; 29 Halsbury’s Statutes 187. 

(1) IWd., s. 3. 

(i) This relates to the prescription of building lines, see 9 Halsbury’s Statutes 223. 

(h) 23 Halsbury’s Statutes 649. See also title Hoad Teapfic, 

(1) 29 Halsbury’s Statutes 208. 

This relates to crossings over footways, excavations and deposits of building 
materml in streets, see 13 Halsbury’s Statutes 917, 918, 922, 

(n} This relates to consents to overhead rails, pipes, wires, footbridges, etc., 
over streets and to the prescription of improvement lines, see IS Halsburv’s Statutes 

1123 , 1124 , 1128 . r r j 

(o) 28 Halsbury’s Statutes 043, 648 j _ see title Hoad Traffic. 

(p) 13^ Halsbury’s Statutes 552 (projections over streets). 

(g) IMd,, 1122, 1123 (water flowing on footpaths, refuse in streets and trees, 
hedges, etc., obstructing streets). 
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The powers set out in the third part are exercisable by the Minister 
and also by the local authorities (except those mentioned . above), but 
only with the • Minister’s consent. Those powers are those conferee! 
.by, sects. 40, 42 and 43 of the P.H.A. Amendment Act, 1890 (r), 
and by .sects. 13 and 14 of the P.H.A., 1925 (s). £536] 

Under, sect. 3 (4) of the Trunk Roads Act, 1036 {t% where under, any 
Act a statutory undertaker who is authorised to execute' works on or 
un^er any road, is required to give' notice to a local authority or to 
obtain thfe approval or consent of a local authority or to carry out, the. 
work under the superintendence or to reinstate the' road to the satis- 
faction of the local authority, in respect of trunk roads the M. of T. is 
■substituted for the local authority and he is given power to act in thC' 
case of default by the undertaker. [oSTj 

The powers of highway authorities' under the Restriction of Ribbon 
Development Act, 1935 (u), are dealt with separately by detailed 
provisions (a). The powers conferred by sects. 1 and 2 of this Act are 
not exercisable by the Minister but are still exercisable over trunk roads 
by the county council or other local authority empowered by the. Act.- 
However, the local authority before giving any consent under these 
sections must consult the Minister, and he can require the consent to be 
withheld or made subject to conditions. Where compensation is 
claimed under the Restriction of Ribbon Development Act, 1935, 
in relation to a trunk road, the Minister must repay to the local authority 
the compensation paid by the authority, if the Minister made the local 
authority impose the restriction which gave rise to the claim for com- 
pensation. [538] 

Delegation of Powers by the Minister to Local Authorities.— The 
Minister may by agreement with the council of a county or a borough 
or urban district delegate to it any of the powers of the Minister con- 
cerning the maintenance, repair and improvement of a trunk road 
within its district (6), Wiere there is a delegation the council acts 
as agent for the Minister and he can attach such conditions to the 
delegation as he thinks fit. The delegation must be subject to con- 
ditions that any works to be executed and any expenditure to be 
incurred shall be subject to the approval of the Minister, also that the 
council shall comply with any requirement or directions of the Minister 
as to the manner in which any works are to be carried out and the 
terms of any contracts to be entered into. It must also be a condition 
that any works shall be completed to the satisfaction of the Minister (c). 
If the Minister considers that a local authority to whom powers have 
been delegated are not keeping a trunk road in proper repair, the 
Minister can serve a notice requiring the local authority to do the repairs, 
and if this notice is not complied with the Minister may do anything 
that seems necessary to him to place the road in proper repair (d). 


(r) 13 Halsbiiry’s Statutes 840 (the erection of refuges, statues, trees, etc., on 
roads). 

(s) Ibid.i 1119 (the provision of orderly bins, seats, etc., in streets). 

(I) 29 Halsbury’s Statutes 188. 

{u) 28 Halsbury’s Statutes 82, 

(a) Trank Roads Act, 1986, s. 4 and the Fourth Schedule ; 29 Halsbury’s Statutes 
189, 214, The provisions of the schedule areirnportant, 

(b) Ibid,, s. 5 ; ibid,, 191. 

(c) Compare similar provisions in ss.-35;,. .36 of the 1929 ; 10 Halsbury’s 

Statutes 910. ■ ' 

(d) Trunk Roads Act, 1936, s. S (2) ; 29 Halsbury’s Statutes 192. 
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The delegation can be determined by notice given either by the Minister 
or by the local authority. The notice must be served before October 1 
in any year and will take effect on April 1 in the following year. [5893 

Transfer of Property and Liabilities.— When a road becomes a trunk 
road, the road and any land or other property held by the highway 
authority for that road vest automatically in the Minister (e). This 
is subject to a number of exceptions and the provisions of the Act on 
this point are extremely involved and difficult to interpret. Similarly, 
liabilities (except loans and loan - charges) incurred by the highway 
authority pass automatically to the Minister. Certain limited provisions 
for financial adjustments between the highway authority and the 
Minister are contained in the transitional provisions in the Fifth 
Schedule to the Act {/), but otherwise no payments have to be made 
on the transfer of property and liabilities. When a road ceases to be 
a trunk road the property and liabilities revest in the appropriate 
highway authority, [6403 

Expenses. — ^All expenses incurred by the Minister with the approval 
of the Treasury in the maintenance, repair and improvement of trunk 
roads, including the construction of new roads to supersede existing 
trunk roads are to be defrayed out of the road fund(g). A county 
council may contribute towards the cost of the construction or improve- 
ment of a trunk road, and a borough or U.D.C. may also contribute 
if the construction or improvement of the road is in the nature of a town 
improvement (fe). [5413 

MiSceUaneous.— The Minister is given full power to make various 
agreements with local authorities, and also to hold public inquiries (i). 
The former highway authorities must produce to the Minister on request 
all documents relating to their functions, property or liabilities over any 
road which becomes a trunk road. [5423 

The Fifth Schedule to the Act contains transitional provisions such 
as that orders regulations and bye-laws made by the highway authorities 
over roads that become trunk roads remain effective until altered or 
revoked, but can be enforced only by the Minister, also that all ’agree- 
ments made by a local authority regarding a trunk road take effect 
as if the Minister had been a party to them instead of the local 
authority. [5483 

The Act contains provisions for arbitration on any disputes that 
may arise on the exercise of the Minister’s powers. [5443 


(e) Trunk Roads Act, 1986, s. 7 ; 29 Halsbury’s Statutes 194. 
if) 29 Halsbury’s Statutes 216. 

(g) Trunk Roads Act, 1986, s. 9 ; 29 Halsbuxy’s Statutes 196. 
(A) Ibid., s. 6 (8) ; 

(t) ss. 6, 10 ; idl’d., 198, 196. 
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Preliminary Bemarks.— Tuberculosis is one of the most important 
causes of mortality. Apart from actual mortality it incapacitates a 
number of individuals for long periods at the most active time of life 
and is responsible for a great deal of crippling. It is a capse of poverty 
and unemployment, and is in turn predisposed to by these and other 
like forms of social distress. It is an infective disease, due to the 
invasion of the body by the bacillus tuberaidosis^ which is found in the 
droplet spray emitted from the respiratory passages of sufferers, in 
sputum, in dust, and commonly in raw milk. It is probable that few 
persons escape infection at some time or other, but the tuberculosis 
that this title has to deal with is that which is obvious on expert 
examination and to which the individual reacts with illness of varying 
degree. Tuberculosis is not an infectious disease in the ordinary sense. 
None the less infection from case to case is not uncommon, and an 
important work is that of examining “ contacts.’’ For these various 
reasons tuberculosis is singled out for special treatment. It is notifiable, 
and local authorities have important powers and duties in dealing with 
the disease. 

The prevalence of the disease and the progress of the campaign 
against it in any area can be studied in the Annual Report of the 
M.O.H. and more paiticuM^^ as regards statistics, in the returns 
made by the administrative tuberculosis officer to the M. of H. annually, 
as specified in Memo, S7/T (revised)^ issued by the M. of H. in 1980. 

Tuberculosis from the point of view of the local authority is exhaus- 
tively treated in Report No. 64 on Tuberculosis by A. S. MacNalty, 
M.'of H., 1982, i;5453 

Notiflcatioii. — ^The notification of tuberculosis is tlie initial step by 
which the whole municipal and county organisation of preventive and 
therapeutic effort can be put^nto action. The Public Health (Tuber- 
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ciilosis) Eegiilations, 1030(a), made by the Minister of' Health, in 
exercise nf Ms powers under the P.H.A., 1986, deal with tuberculosis 
that has, been diagnosed in the, living person from evidence other than 
that derived solely from tuberculin tests applied to that person.* £5463 
Every medical practitioner called in to visit any, person and every 
school medical inspector inspecting children attending public elementary 
schools must, within forty-eight hours after first becoming aware that 
such person or one of such children is suffering from tuberculosis, 

, make and sign a notification of the case (in the form set out in Sche Me 
A or Schedule B, as ,the ease may be, to the Public Health (Notification 
of Infectious Diseases) Regulations, 1918) (b), and must transmit the 
notification to the M.O.H. of the district within which the place of 
residence of the person is situate at the date of notification. In the 
case of an in-patient at an institution the “ place of residence’ is the 
usual place of residence. Notification is not required if the doctor 
concerned has reasonable grounds for believing that the case has in 
fact already been notified to the M.O.H. concerned (art. 5). £5473 

The medical officer of a poor law institution or sanatorium must, 
as soon as practicable after the end of each week, make and sign a 
notification (in the Form I. set forth in the First Schedule to the 
Regulations) of all persons previously notified as suffering from tuber- 
culosis and admitted during the week and transmit it to the M.O.H. 
of the district within which the places of residence of the persons 
notified are situate. This is to enable the M.O.H. concerned to arrange 
for the disinfection of the premises and for the after-care of the patients' 
dependants, so far as is necessary. He must also make and sign a 
notification (in the Form II. set forth in the First Schedule to the 
Regulations) of all persons notified as suffering from tuberculosis and 
discharged during the week, other than cases transferred to a poor law 
institution or a sanatorium, and transmit it to the M.O.H. of the 
district within which the places of destination of the persons notified 
are situate. This is to enable the M.O.H. concerned to secure a proper 
environment for the patient, to put him in touch with the tuberculosis 
officer and arrange otherwise for Ms after-care. When the places of 
residence, or the places of destination, as the case may be, of the persons 
to be notified are situate in more than one district a separate notification 
must be transmitted to the M.O.H. of each district. Notification is 
not required where the poor law institution or sanatorium is under the 
control of a county borough council, except in respect of a person whose 
place of residence or place of destination, as the case may be, is situate 
outside the county borough (art. 6). It is important to note that 
notification by the medical officer of a poor law institution or sanatorium 
on Form I. or 11. in no way commits him to a diagnosis. He merely 
records an administrative event. £548] 

The definitions of the words “ sanatorium," ‘Vpoor law institution," 
‘‘"hospital," “institution," and “medical officer," in the regulations 
should be carefully noted. 

The obligation to notify does not apply to a medical practitioner 
acting in his capacity as : 

(a) medical officer of one of His Majesty’s prisons or of a Borstal 
institution, a certified reformatory school, a certified industrial 
school, a state or' certified inebriate reformatory, or a criminal 
lunatic asylum ; 


(a) S.R. & O., 1980, No. 572. : , (b) SM, & O., 1918, No. 67. 
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(b) medical examiner of candidates for some office or appointment ; 

(c) : medical examiner on behalf of an , insurance ■ company of a 

, person proposing to insure his life at the risk of that company ; 

(d) medical examiner of the passengers and crew of an emigraiit 

ship ; . or 

: (e) examining surgeon under the Factories Act, 19S7. ■ 

There are certain exceptions also as regards patients who are 
inmates of buildings, ships, vessels, boats, tents, vans, sheds or similar 
structures belonging to the Crown (art. 13 (2)). [5493 

A notification, must be enclosed ip. a sealed envelope or folded and 
sealed in such a manner that during its transmission its contents cannot 
be observed. It must be addressed to the M.O.II., and transmitted 
to him personally, or delivered at .his office or residence, or sent by pre- 
paid letter post addresseAto him at his office or residence. [55§3 
The Notificatmi Megister. — The M.O.H. must cause to be entered 
in a register kept by him for the purpose all the particulars contained in 
every notification received by him and relating to a person whose place 
of residence or place of destination is within his district. He must also 
enter in the register particulars of any person previously notified who 
removes into his district and of whose removal he is informed by 
another and also particulars of any person who normally 

resided in the district and whose death from tuberculosis has come to 
his knowledge, but who has not been notified to him. He must from 
time to time, but not less frequently than once in every quarter, revise 
the register by removing from it (i.) the entries therein relating to 
notifications which have been withdrawn by or with the consent of the 
. notifying medical practitioner on the ground that the original notification 
was incorrectly made ; (ii.) the entries relating to persons who are 
certified by the medical practitioner in attendance to have recovered ; 
and (iii.) the entries relating to persons who to his knowledge have 
died, have ceased to reside permanently in the district or who, after 
adequate search, cannot be found resident in the district. [5513 
The notification register must be kept in the custody of the M.O.H. 
and may not be open to inspection by any person other than a person 
specially authorised by resolution of the local authority, the county 
M.O .H., the local tuberculosis officer, the local school medical inspector, 
or an officer of any Government department authorised in that respect 
by that department. Tuberculosis being a chronic disease, the register 
should not be merely a record of the fact of notification. If properly 
kept it is a record of the persons in the district actually suffering from 
the disease and has a statistical and administrative value. It should 
be kept on a card or loose leaf system. In order to assist in the proper 
revision of the register the regulations define the expression “ recovery 
from tubereulosis.” This is deemed to be a fact when symptoms, 
signs or other evidence of existing tuberculosis have been absent for a 
period of five years in the case of a person who has suffered from pul- 
monary tuberculosis, or for a period of three years in the case of a person 
who has suffered from non-pulmonary tuberculosis. [5523 

Powers and Duties of the Local Authority in Connection with Notifica- 
tion.— As soon as practicable after -the end of the quarter during which 
a notification is duly transmitted, the local authority of the district 
within which the place of residence or place of destination of the person 
notified is situate must pay the appropriate fee to the notifying prac- 
titioner, who is not required to submit any account. The fee covers 
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all his expenses. Fees are only payable to practitioners acting m 
certain capacities. For notification under art. 5 a private practitioner 
receives half a crown ; the medical officer of a hospital or a poor law 
institution, or a district medical officer receives one shilling. For 
notification under art. 6 the medical officer of a poor law institution 
receives one shilling for the first name on a list and threepence for each 
additional name. 

For the purposes of the regulations the local authority may, on 
the advice of their supply all such medical or other assistance, 

and all such facilities and articles as may reasonably be required for the 
detection of tuberculosis, for preventing the spread of infection, and 
for removing conditions favourable to infection ; and for that purpose 
they may appoint such officers, do such acts, and make such arrange- 
ments as may be necessary. These powers do not authorise them to 
take any action at any institution other than one belonging to them. 
Under these powers the local authority commonly provide the services 
of tuberculosis visitors, arrange for the bacteriological examination of 
sputum for the purpose of diagnosis, and furnish patients with paper 
handkerchiefs or pocket sputum flasks. They may loan a bedstead 
and bedding in order that a patient may be able to sleep ‘alone, or a 
shelter to be erected for the purposes of a sleeping place in a garden. 
They also disinfect bedding, clothing and the dwelling room where 
necessary. These powers are concurrent in some respects with those 
exercised by the county authority under the treatment scheme and it is 
necessary that there should be a clear understanding between the two 
authorities as to their respective spheres. In circular 1107 of July 16, 
19B0, the M. of H. emphasises the functions of the local authority 
in taking any necessary action arising out of notification or otherwise.- 
The local authority is further authorised by the regulations, acting on 
the advice of their M.O.H., to provide and publish or distribute suit- 
able summaries of information and instruction respecting tuberculosis, 
and the precautions to be taken against the spread of infection from 
that disease. 

Special Buttes 0 / itie in Connection mik Notification, — The 

M.O.H. on receiving a notification erroneously addressed to him must 
forthwith transmit it to the proper quarter. He must at the same time 
inform the medical practitioner that he has done so and give him the 
name and address of the M.O.H, to whom he has sent the notification 
(art. 10 (1)). Every notification and every document relating to a 
notified person must be regarded by the M.O.H. and by every person 
who has access thereto, as confidential (art. 10 (4)). It may be inferred, 
none the less, from the terms of art. 5 of the Public Health (Prevention 
of IMberculosis) Regulations, 1925 (c), that the M.O.H. may report in 
writ^ to the local authority concerning a person residing in the 
district who is suffering from tuberculosis of the respiratory tract and 
is in an infectious state, and is engaged in employment or occupation 
in connection with a dairy which involves the milking of cows, the 
treatment of milk or the handling of vessels used for containing 
milk. 

The^.OJH. must, on becoming aware that a person who has been 
resident in his district and who is suffering from tuberculosis, has 
permanently changed his place of residence into some other district, 
forthwith notify the M.O.H. concerned, as^ regards the transfer mid as 


{€) S.R. & O., 1925, No, 7S7. 
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regards all relevant particulars in the notification register (art. 10 (6)). 
He must also, as soon as practicable after the end of each week, send 
to the county M.O.H. a statement of every notification received during 
the week, with full particulars (art. 10 (7)). He must also, as soon as 
practicable after the end of each quarter, furnish the county M.O.H. 
with a statement, compiled from the notification register, showing : 
(a) the number of cases of tuberculosis on the register at the com- 
mencement of the quarter ; , (b) the number of cases notified to him 
under the regulations for the first time during the quarter ; (c) the 
number of cases removed from the register in a preceding quarter 
under paragraph (e) of this article which have been restored to the 
register during the quarter (giving the name and address of each such 
case and the reason for the restoration) ; (d) the number of cases added 
to the register during the quarter which have been brought to his 
notice otherwise than by notification under these regulations ; (e) the 
number of cases removed from the register durmg the quarter (giving 
the name and address of each such case, and the reason for such removal); 
and (f) the number of cases remaining on the register at the end of the 
quarter. Separate figures must be given in each case for males and 
females, and for pulmonary and non-pulmonary cases (art. 10 (8)). 

The information so furnished to the county M.O.H. enables him to 
envisage the state of the tuberculosis problem in every part of his area, 
and to study the statistics of its prevalence, according to the types of 
the disease and according to its sex and age distribution. He is then 
better able to advise the county authority as to the county scheme of 
treatment. [556] 

The local aiithorit^y must defray the expenses incurred by the 
M.O.H. in keeping the notification register, making the regular returns 
and dealing with the forms of notification (art. 10 (9)). [557] 

Upon receiving a notification, the M.O.H. must make such inquiries 
and take such steps as are necessary or desirable for investigating the 
source of infection, for preventing the spread of infection, and for 
removing conditions favourable to infection (art. 11 (1)). The M.O.H. 
may not take any steps as above mentioned at an institution, other 
than one belonging to the local authority, except with the consent of 
the managers of the institution (art. 11 (1)). It is permissible and usual 
for these steps to be taken- by a woman visitor. Such a visitor may 
conveniently be a tuberculosis visitor on the staff of the county tuber- 
culosis dispensary, but the regulations clearly indicate that she must, 
at least nominally, act under the instructions of the M.O.H. and must 
be formally appointed an officer of the local authority for this purpose. 
Careful records are kept concerning each patient and if he removes 
elsewhere they follow him to the appropriate authority, their con- 
fidential character being strictly observed at all times. 

The duties assigned to the M.O.H. by the Sanitary Officers (Outside 
London) Regulations, 1935 (d), are deemed to extend to and to include 
all action taken by a M.O.H. under the Regulations (art. II (2)). ^558] 

Other Matters Arising end of Notification . — ^The regulations have no 
effect in authorising or requiring the M.O.H. or the local authority, 
or any other person or authority, directly or indirectly, to put in force 
with respect to a notified person any enactment which renders the 
person, or anyone in charge of the person, or any other person, liable to 
a penalty, or subjects the person to any restriction, prohibition or dis- 


n.G.n.,xni. — 16 


( d ) S.E. & O., 1935, No. 1110. 
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ability affecting himself, or his employment, occiipatioii or means of 
livelihood, ^ on the ground of .his suffering from, tuberculosis .(art* 14)* 
For instance, any discretionary. actio,ii under the Public Health 
(Prevention of Tuberculosis) .Regulations, 1925 ' {^), by any person or 
authority, is not affected by the regulations. 

The regulations have no effect in derogation of any power con- 
ferred, or of any duty or obligation imposed, with respect to tuber- 
culosis by a local Act, and the regulations do not apply to a district 
in which any such local Act is in force, except so far as they impose 
duties and obligations or confer ■ powers which are not imposed or 
conferred by the local Act and which are not inconsistent with any 
duties, .obligations or powers which are imposed or conferred by the 
local Act. In any such district the regulations are deemed to be 
modified accordingly (art 15). £5593 

Powers and Duties of the Local Authority.—It is the duty of a county 
authority to make adequate arrangements for the treatment of persons 
in their area, who are suffering from tuberculosis, at or in dispensaries, 
sanatoria and other institutions approved by the M. of H., who may 
approve an institution for such time, and subject to such conditions as 
he thinks fit, and withdraw any such approval (/). [5603 

A county authority or a local authority may also make such 
arrangements as they think desirable for the treatment of tuber- 
culosis (g). [5613 

The Minister may (/^), by order, constitute an advisory committee 
for the purpose of assisting county authorities in making arrangements 
for the treatment of persons suffering from tuberculosis who are masters, 
seamen or apprentices in or to the sea service or the sea-fishing service. 
Such an order may provide for the advisory committee including 
representatives : (a) of any county authority within whose area a 
substantial number of persons who are masters, seamen or apprentices 
in or to the sea service or sea-fishing service are resident ; (b) of the 
governing body of the Seamen’s Special Fund for which provision is 
made, by sect. 138 of the National Health Insurance Act, 1936 {i% so 
long as that body contribute out of their funds towards the expenses 
of the committee ; and (c) if the said governing body cease at any 
time so to contribute, of societies approved under the National Health 
Insurance Act, 1936, more than three-fourths of whose members are 
persons who are such masters, seamen or apprentices as aforesaid, 
and may contain such incidental, consequential and supplemental 
provisions as appear to the Minister to be necessary or appropriate for 
giving full effect to the order, which may be varied or revoked at any 
time by another order so made. [562] 

In circular 10T2 of February 12, 1930, the Minister of Health states 
that he is advised that it is necessary for his approval to be obtained to 
any proposed modification of an approved scheme of institutional treat- 
ment which would result in smaller provision being made for treatment, 
but he indicates his general sanction of any extension of a scheme which 
an authority may think desirable, so long as the extension provides for 
treatment being given at institutions approved by him. As regards 


(e) S.B.. & O., 1923, No. 737. 

(/) P.H.A.,19S6, s, X71 ; 20 Halsbury’s Statutes 443. 
ig) 173 ; md„ 444. 

(k) idtVI., s. 173 ; ibid,y 445, 

{i) 20 Halsbury’s Statutes 1064, 
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the formal approval of institutions belonging to county authorities or 
joint committees of , such authorities the Minister requires only the 
following conditions to be observed ; (I)' that the institution and the 
records kept thereat are open to inspection at any : time by any officer 
of the Ministry (2) that such records are kept .and, such returns are 
made in connection with the institution as^the Sfinister may from time 
to time require ; and,, in the case of an institution in which children 
are treated, the following further condition ; (B) that if the Board of 
Education make any requirements in regard to educational arrangements 
for the children, those requirements will be satisfactorily met. 

It is not necessary for the Minister’s approval 'to be obtained to, 
proposed extensions of these institutions unless, the cost is.to be defrayed 
by means of a loan. . £5633 

Sects. 321 to 325. of the P.il.A., 1936, which deal with , the procedure 
after default by a county or local authority in discharging their functions 
in relation to tuberculosis may also 'be consulted in this connection. 
15643' 

Local authorities have concurrent powers to provide for the treat-: 
ment of tuberculosis iii' hospitals, clinics, etc®, by virtue of sect, 181 
of the 1936, and the Poor Law Act, 1930 (j). See titles Clinics, 

Hospitals, Poor Law Institutions. 

It is not the general practice to recover costs for the treatment of 
tuberculosis where effected under sect. 171 of the P.H.A., 1936. ' 

For the treatment of tuberculosis in Wales, see title 'W elsh 
National Memorial. £5653 

The TubercEloHis Scheme.— A -complete scheme for the treatment 
of tuberculosis includes the following (&): ■ 

■ ,(a):Staff.. , 

(1) 'The county: M,O.H. or county borough' M.O.H. ■ as admini- 
strative 'tuberculosis officer. . 

, . {2) '',The,tubercul^ (see title Tuberculosis . .Oeeicer). ,, ' 

: '(3), The, medical,, superintendent -'and medical staff . .of the special, 
".institutions,; 

(4) The 'health-visiting -and nursing staff . ,■ 

(b) , The tuberculosis'' dispensary. 

(c) ,. Institutions for the treatment of tuberculosis ; . 

I. Institutions for ihe: treatment of pulmonary tuberculosis. . 

..(L) The sanatorium. 

(ii.) The hospital. When practicable (i,)' and (ii.) should be 
included ..in— , . 

(iii.) The combined ■ institution for treatment, occupational 
■therapy and employment. 

(iv.) The home for advanced cases. * ■ ■ ■ 

' II. Institutions for the treatment of tuberculosis in children. 
Children’s sanatoria. 

.' III. Institutions for Special Forms of Tuberculosis : ■ 

(i.) Institutions for the .treatment of surgical tuberculosis 
(in. connection.' preferably with a comprehensive ortho- 
paedic .scheme). 

(ii. ) Hospitals: ' undertaking ' . the "treatment ■ of other special 
forms of tuberculosis, (lupus, genito-urinary, etc.). 

. (j) 12 Halsbary’s Statutes 96S. 

■ (A*) See A. S. MaeNalty, Report on Tuberculosis, M. of H., 1932. 
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IV, 'Arrangements' with- general hospitals or special clinics for 

differential diagnosis and for the treatment of complications. 

V. Institutions and Arrangements for Training and After-care. 

(i.) Technical Training Sanatoria for -adolescents. 

(ii.) Industrial centres— residential and iion-residential ■ 

(iii.) The Village Settlement. 

(iv.) After-care. ' 

A few headings may be selected for special discussion. 

The Tuberculosis Dispensary . — It is usual to set out six functions 
of' a tuberculosis- dispensary : 

(i.) Receiving house and centre for diagnosis. 

(ii.) Clearing house and centre for observation. 

(iii.) Centre for curative treatment. 

(iv.) Centre for examination of contacts. 

(v.) Centre for aftei*-care. 

(vi.) Information bureau and educational centre. 

The dispensary is the centre and pivot of the tuberculosis scheme. 
It is an organisation, not merely a building for an isolated form of 
treatment, and it embraces every general measure of preventive medicine 
as well as all specific measures for combating tuberculosis. It should 
include a pathological laboratory and should be in close touch with an 
X-ray department, facilities for dental treatment, and consulting experts 
for deciding difficult problems of diagnosis. One tuberculosis dis- 
pensary is usually required for every 150,000 to 200,000 population in 
an urban area. 

The M. of H. (1) consider that it is desirable that the dispensary 
should be utilised mainly for its proper function of a consultation 
centre and clearing house. All definitely diagnosed cases of tuber- 
culosis should be referred to their own medical attendant for domiciliary 
treatment, except (a) those who require immediate treatment in 
residential institutions; (b) those who require some special form of 
treatment which can be given most conveniently and efficiently at the 
dispensary ; and (c) those non-insured persons who cannot a&ord to, 
or for some other sufficient reason will not, go to a private medical 
practitioner. [5673 

Residential Treatment . — ^The sanatorium is suitable for the more 
or less prolonged treatment of early cases of pulmonary tuberculosis 
or of those in which owing to relatively high resisting power there is a 
prospect of arrest of the disease. The hospital is suitable for (a) the 
observation of doubtful cases for the purpose of diagnosis, or for 
determination as to their suitability for sanatorium treatment ; (b) the 
treatment of acutely iii patients, with transference to a sanatorium if 
they respond to treatment ; (c) short period treatment and education 
in hygiene of chronic cases ; (d) isolation of dangerously infective and 
advanced cases. The M. of H. encourages the provision of the com- 
bined sanatorium-hospital. The home for advanced cases may be an 
adapted dwelling-house. The village settlement seeks to prolong the life 
of the aixested case by providing industrial work under sheltered 
conditions and in a rural environment. It is known also as the 
industrial colony. The residential institution for the treatment of 


(I) A. S, MacNalty, Report on Tufoercttlosis, No. 64 , 19 S 2 . 
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surgical tuberculosis may be solely for that purpose, or may^ be an 
orthopsedic hospital for the treatment of .all kinds of crippling diseases. 

The Local Government : (Qualifications of Medical Officers and 
Health Visitors) Regulations, 19B0 (m), made by the M. of H. in pur- 
suance of Ms powers under sect. 180 of the 1986 (»), require 

that person appointed by a county authority or a joint committee 
to be a medical superintendent, that is, a medical officer in clinical 
charge of a residential institution for the treatment of patients suffering 
from tuberculosis in the early or curative stages of the disease and 
which contains not less than seventy-five beds, must have certain 
qualifications. He must be a registered medical practitioner who 
prior to April 1, 19S0, has held the appointment of medical super- 
intendent with ‘ the approval of the Minister, or who, subsequent to 
qualification, (1) has. had at least three years’ experience' in the 
practice of his profession, (2) has spent in general clinical work a period 
of not less than eighteen months of which not less than six months 
have been spent in a hospital as resident officer in charge of beds 
occupied by general, medical or surgical cases, and (8) has received 
special training, for a period of not less than six months, in the diagnosis 
and treatment of tuberculosis. £5683 

The Minister may dispense with any of these requirements in any 
case in which it appears to him desirable to do so, on such terms and 
conditions as he thinks fit, and such dispensation may be given at any 
time provided that the Minister is satisfied that the interests of any 
person will not be prejudiced thereby. Otherwise a person may not be 
appointed as a medical superintendent unless his qualifications are in 
accordance with the regulations. 

In Circular 1072' of February 12, 1980, the M. of H. indicates that 
his department is prepared at any time to advise on the planning, 
equipment or staffing of sanatoria, or in regard to any proposed 
extensions, considerable experience having been accumulated in these 
matters. £5693 

After-care , — In addition to the powers which the local authority 
have under the Public Health (Tuberculosis) Regulations, 1980 (o), 
sect. 178 (2) of the P.H.A., 1986 (p), provides that a county authority 
may make such arrangements as they may think desirable for the 
after-care of persons who have suffered from tuberculosis. A tuber- 
culosis care committee may be a committee of the authority but an 
alternative, which has the general approval of the M. of H., is to utilise 
a voluntary care committee, which acts in an advisory capacity and does 
not spend money. Such a voluntary committee may include members 
of the authority, officers concerned with tuberculosis work, representa- 
tives of the school medical service, public assistance and war pensions 
work, almoners from local hospitals and other social workers. The 
committee devotes its attention to the sociological problems arising 
from the occurrence of tuberculosis in a household, which may be as 
important in their way tO ' the interests of the. patient and the family 
as the medical treatment of the individual sufferer. The wide repre- 
sentation of .interests on' the. committee may enable a great deal to be 
done without the disbursement of money by putting the patient and 
his family in touch with the various official and charitable channels of 
assistance. 1570J 


(m) S.R. & O., 1930, No. 69, (n) 29 Haisbury’s Statutes 447. 

(o) S.R, <^5 O., 1930, No. 572. . '. ■ (p) ' 29 Halsbuiy’s Statutes -445. 
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The TubermMosis Visitor.— A tuberculosis Yisitor is, a: woman 
appointed by the county authority as a whole-time officer whose 
duties' include the visiting of the' homes of persons suff.ering .from 
tuberculosis for the purpose of giving advice as to the care and hygiene 
of such persons and as to the measures n,ecessary to prevent the spread 
of infection. , The Local Government {Qualifications of Medical Officer 
■and Health. Visitors) Regulations, 1960 (q)^ made by the M. of H. in 
pursuance of his' powers xinder sect. 180 of the P.H.A., 1966 (f), require 
' that a person appointed to be a tuberculosis visitor must be a woman 
■ who, prior to April 1,' 1960, has held the .appointment of tuberculosis 
visitor with the approval of the Minister, or who has obtained the health 
visitors’ certificate issued by the Royal Sanitary Institute under 
cO'iiditions' approved by the Minister, or the diploma issued under the 
Board of Education (Health Visitors’ Training) Regulations,' 1919 {s% 
Of who is a fully-trained nurse and has had at least three months’ special 
experience at a sanatorium or hospital for the treatment of tuber- 
culosis, or , at a tuberculosis dispensary. The Minister, may dispense 
with any of these requirements in any case in which it appears to him 
desirable to do so, on such terms and conditions as he thinks fit, and such 
dispensation may be given at any time provided that the Minister is 
satisfied that the interests of any person will not be prejudiced thereby. 
Otherwise a person may not be appointed as a tuberculosis visitor unless 
her qualifications are in accordance with the regulations. 

The tuberculosis visitor may be engaged for part of her time in other 
duties in connection with the school medical service or maternity and 
child welfare. Her special duties include ; (a) visiting the homes of 
tuberculous patients after notification ; (b) obtaining information as 
to the environmental conditions at the home of the patient, and as to 
contacts ; (c) following up ‘‘ defaulting ” patients and after-care 

work; (d) assisting the tuberculosis officer at dispensary sessions; 
(e) nursing patients in their homes. (This is best done by special 
district nurses.) She should work under the direct control of the 
tuberculosis officer. 

Measures of Compulsion in Tuberculosis.~Sect. 172 of the P,H.A., 
1966 (^)5 provides that a court of summary jurisdiction may, upon the 
application of the county council or the local authority and with the 
consent of the superintending body of a hospital or institution, make an 
order for the removal of a tuberculous person to such hospital or 
institution, and for his detention and maintenance therein for such 
period not exceeding three months as the court may think fit. It 
must be proved to the satisfaction of the court that the person (a) is 
suffering from tuberculosis of the respiratory tract and is in an infectious 
state ; (b) that his circumstances are such that proper precautions to 
prevent the spread of infection cannot be taken, or that such precautions 
are not being taken ; (c) that serious risk of infection is thereby caused 
to other persons ; and (d) that accommodation is available for Mm in a 
suitable hospital or institution, (Sub-sect. (1).) 

Before making application for such an order the authority must 
give the person concerned, or some person having the care of him, not 
less than three clear days’ notice of the time and place at which the 
application will foe made. (Sub-sect. (3).) [5723 


(q) S*R. & 0., 1930, No. 69. (t) 29 Haisbury’s Statutes 447. 

(s) SM. & O., 1919, No, 129S. • (t) 29 Haisbury’s Statutes 446. 
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The court may also, on the hearing of the application and if it is 
thought necessary, require the person to be examined by such duly , 
qualified medical practitioner as the court may direct, (Sub-sect. (4).) 

The order may be directed to such officer of the authority as the, 
court may think 'expedient, and that officer or any officer of the hospital 
or institution may do all acts necessary for giving effect to the order, 

(Sub-sect. {7),) 15732 

The authority on whose application an order has been made must, 
if so directed by the court ; (i.) pay the whole, or such part as the court 
may direct, of the cost of the patient’s removal to and maintenance 
in the hospital or institution; (ii.) make towards the maintenance of : 

any of liis dependants such contribution as the court may direct.; 
and, in the absence of any direction by the court, may- pay the whole 
or such part, if any, as they think fit of the said' cost and make , such 
contribution, if any, as they think fit. The cost of removal of the person, 
and of his detention and maintenance must be borne by the authority, 
and during the period of detention the authority may, and if so required 
by the court must, make towards the maintenance of any dependants 
of the person such contributions as the authority may think fit, or as 
may be directed by the court, as the case may be. (Sub-sect. (5).) 

Upon not less than three clear days’ notice being given to the 
clerk of the authority, application for the rescission of the order may 
be made by or on behalf of the person at any time after the expiration 
of six weeks from the date of the order, and upon the hearing of such 
application the court may rescind the order. (Sub-sect. (6).) C574J 

Where, before the expiration of any period for which the person 
has been ordered to be detained, the court is satisfied upon the applica- 
tion of the authority that the conditions which led the court to ordei 
his detention will again exist if he is not detained for a further period, 
the court may, subject to the like consent, order the detention of 
the person for a further period, not exceeding three months. (Sub- 
sect. (2).) 

The Public Health (Prevention of Tuberculosis) Regulations, 

1925 (w), prohibit any person who is aware that he is suffering from | 

tuberculosis of the respiratory tract from entering upon any employment 
or occupation in connection with a dairy which involves the milking 
of cows, the treatment of milk or the handling of vessels used for 
containing milk. (Art. 4.) £5753 

Notwithstanding anything in the Public Health (Tuberculosis) 

Regulations, 19S0 (a), the local authority, on the report in writing of 
their and being satisfied that a person residing in their district, 

who is engaged in any employment or occupation of the kind referred 
to above, is suffering from tuberculosis of the respiratory tract and is ! 

in an infectious state, may by notice in writing signed by their clerk | 

or M.O.H, require the person to discontinue his employment or occupa- j 

tion on or before a date specified in the notice, such date being not less ; 

than seven days after the service of the notice. The person must ! 

thereupon comply with the notice. (Art, 5.) i, 

If anyone deems himself aggrieved by a requirement of an authority : 

under the regulations, he may, within fourteen days after service of 
notice of the requirement, appeal to .a .court of summary jurisdiction, 
and he must in that event give written- notice to the clerk to the authority 
of his intention to appeal and of the ground thereof. The court may 

(u) S.R. & O., 1925, No. 757. (a) S.R. & O., 1930, No. 572. 
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thereiipoE make such order in the matter as may seem equitable' to 
them^ and may award costs, ' which are recoverable summarily as a civil 
debt, and the order so made is binding and conclusive. Upon the 
hearing of the appeal the court has the power with the consent of the 
appellant to direct that he be examined by a registered' medical 
practitioner nominated by the court, (Art. 6.) [5763 

The provisions of sect. 278 of the P.H.A., 1936 (i) (which relates 
to compensation to individuals for damage resulting by reason of the 
■ exercise of the powers under the Act), apply to any person who sustains 
any damage by reason of the exercise of any of the powers of the 
regulations in relation to any matter as to which he is not himself in 
default. (Alt, 7.) Information to this effect must be appended to thC: 
notice. • 

The expression ‘‘milk” in the regulations means milk (including 
cream,, skimmed milk and separated milk), intended for sale for human 
consumption. The expression dairy ” includes any farm, cow-shed, 
milk store, milk shop or other piaee from which milk is supplied on, 
or for, sale, but does not include a shop or other place in which milk 
is sold for consumption on the premises only, (Art. 2.) 

The authority must enforce and execute the regulations and for this 
purpose must make such inquiries and take such other steps as may 
seem to them to be necessary for securing the due observance of them 
in their district. (Art. 8.) 

In circular 615 of August 7, 1925, the M. of H. discusses the regula- 
tions and stresses the importance of the evidence to be furnished as 
to the medical condition of the person who is to be dealt with. In 
their opinion it is desirable, where practicable, for a report to be 
obtained from a pathologist as to the presence of tubercle bacilli in 
the person’s sputum and for an examination of the person to be made 
by the tuberculosis officer. £6773 

The notice issued by the authority must be in the following form 
(art. 5 and Schedule) : 

The Public Health {Prevention of Tuberculosis) Begulations^ 1925. 

To, 

. , of. * . .. ........ ... . ... . , 

The , being satissfied on the 

report of their Medical Officer of Health that you are engaged in an 
employment or occupation involving the milking of cows, the treatment 
of milk, or the handling of vessels used for containing milk in connection 
with a dairy, and that you are suffering from tuberculosis of the respira- 
tory tract and are in an infectious state, hereby give you notice that you 
are required on or before the day of , 19 , 

to discontinue such employment or occupation. 

Dated this day of , 19 . 

Signature of Clerk or 

Medical Officer of Health 

Noie : Any person /sustaining- damage by reason of the exercise'by a 
loc^l authority of any of the powers of these regulations, and not 
being himself in default, is entitled under sect, 278 of the P.H.A., 1986, : ' 
as applied by these regulations, to receive full compensation from 
the local authority. Any claim which you desire to "make' should be 
addressed in writing to the clerk to the council. 


(5) 29 Halsbwry’s Statutes 500. 
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You are entitled, within fourteen ■ days after the service of this 
notice, to appeal to a' court of summary Jurisdiction against the local 
authority’s decision requiring you to discontinue your employment. 

If you intend to appeal you must give notice in writing to the clerk 
to the council of your intention and of the gr^^md of the appeal, £578 J 

■ , Tuberculosis in Schools. — Pulmonary tuberculosis in a recognisable 
form is seldom a large factor in school life. Children known , to be 
suffering, from this disease are, on the advice of the school medical 
officer, excluded from school. Certain cases of non-puimonary tuber- 
culosis may require to be excluded if infection is likely to be transmitted.' 
The Board of Education advise (c) that a teacher found to be suffering 
from pulmonary tuberculosis shall not be regarded as a suitable member 
of the staff of a public elementary school, or of a secondary, technical 
or other school, and if he is recognised by the board under the code his 
continued recognition is conditional on his abstaining from teaching 
until he can submit two consecutive medical certificates, viz. one 
stating that the disease is quiescent, and the other, six months later, 
stating that the improvement in his general and local physical condition 
has been maintained- If these are satisfactory he is then regarded as 
fit to resume the duties of a teacher, but his continued recognition is 
subject to reconsideration in the light of subsequent medical certificates, 
which are required (a) six months after the last report, and then (b) 
after a period of one year, (c) after a period of another year. 

The board, however, do not object to the employment in a certified 
open-air school or a sanatorium for tuberculous children of a teacher 
suffering from pulmonary tuberculosis provided either that a medical 
report has been submitted to the board stating that the disease has 
become quiescent, or that the medical superintendent of the institution 
can certify that the employment is not likely to prove injurious to the 
teacher or to the children in his charge. 

The board further advise that local education authorities should 
take steps to ensure that the general conditions outlined above shall 
govern the employment of teachers, caretakers or other members of the 
staff of schools in their areas. 1:5793 

Human Tuberculosis or Bovine origin. — The bovine type of tuber- 
culosis is distinct from the human type, but it has been clearly demon- 
strated that man can be infected with the bovine, as well as with the 
human, type of the tubercle bacillus, and that many fatal eases of tuber- 
culosis in man are due to bovine infection. It is children particularly 
who suffer from such infection, which is mainly conveyed to them in 
milk coming from tuberculous cows, and it is estimated that more than 
1,000 children under fifteen years of age die annually in England and 
Wales from infection of this origin. The methods adopted to bring 
about the reduction of tuberculosis in cattle and to ensure the supply 
of milk which is free from infection are fully described under the titles 
D 1 SEASF 4 S OF Animals' and 'Milk and Daieies, :to which reference 
should be' made. 

For an ; Authoritative discussion of bovine, tuberculosis in relation 
to man reference may be made' to M, of H. Report 'No. 68, 1931 (Memo- 
randum on Bovine Tuberculosis in Man). ■ £580] ■ 


(e) Memo, on Closure of and Exelusion from School, issued jointly by the M. of 
H. and the Board of Education, 1927. 
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— Sects. 219 to 224, sect. SOS and the Seventh Schedule 
of the P.H. (London) Act, 1986 (d), repeal and incorporate the relevant 
piovisions of the P.H. (Tuberculosis) Act, 1921, and other enactments. 
See titles Hospital Seevices- (London), Public Health and 
Housing Committee and Milk. and Daieies. The scheme made by 
the L.C.C. on May 12, 1986, provides,* alia, for free treatment for 
all tubercular patients. C^BlJ 

COBCluiiiig E6iJiarks.“--County and local authorities have power 
underaect. 179 of the P.H.A., 1986 (e), to arrange for publication within 
their areas of information on questions relating to tuberculosis, and for 
the delivery of lectures and the display of pictures or cinematograph 
films in which the subject is dealt with. For this purpose the assistance 
of such bodies as the Central ■ Council for Health, Education, Hope 
House, Wood Street, S.W.l, or the National Association for the 
Prevention of Tuberculosis, Tavistock House North, Tavistock Square, 
London, W.C.l, may be sought. The latter body is a voluntary 
association which is concerned with all questions relating to the 
prevention of tuberculosis*. £5823 


(d) 80 Haisbury’s Statutes 565 — 506, 608, 623. 

(e) 20 Halsbury’s Statutes 446, 
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Preliminary Remarks.— THs title deals with the officer who is 
responsible for the clinical control of tuberculosis by the local authority 
in the dispensary area. The county M.O.H. is usually the administrative 
iviercrdosis officer for the county area and has administrative control 
over the tuberculosis officer, subject to the directions of the authority. 
Through the agency of the administrative tuberculosis officer, the 
general methods of prevention, the other health services, «.g. maternity 
and child welfare, municipal and county hospitals, and the school 
medical service, are correlated with particular measures for combating 
tuberculosis. In a county area, the county medical officer is, or should 
be, in close touch with the medical officers of health of the consti- 
tuent county districts, so that he may co-ordinate their local 
preventive work, for which they are responsible in regard to every 
notified case of tuberculosis, with the county scheme. His knowledge 
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of and harmonious relations with the medical practitioners of the county 
area further faciliate anti-tuberculosis work. 

Status and QuaUfications, — The tuberculosis officer is usually 
appointed by the county council and holds his appointment subject 
to such conditions as are expressed or implied a,t the time of his appoint- 
ment. In some cases where a tuberculosis dispensary is provided at a 
hospital ■ or other voluntary institution, the tuberculosis officer is 
appointed by, and is the servant of, the' governing body. In such 
cases he is none the less under the administrative control of the M.O.H. 
to the extent necessary for the proper working of the county scheme. 

The ■ Local Government (Qualifications of Medical Officers and 
Health Visitors), Regulations, 1930' (a), made by the M. of H., in pur- 
suance of Ms powers under sect. 180 of the P.H.A., 1936 (5), define a 
tuberculosis officer as a medical officer in clinical charge of a tuber- 
culosis dispensary provided by a local authority under their arrangements 
for the treatment of tuberculosis., Such an officer must be a registered 
medical practitioner and, if he has not held the appointment of tuber- 
culosis officer prior to April 1, 1930, with the Minister’s approval, he 
must have had at least three years’ experience in the practice of his 
profession. He must also have 'spent in general clinical work a period 
of not less than eighteen months,, of which not less than six months 
shall have been spent in a hospital as resident officer in charge of beds 
occupied by general medical or surgical cases. He must also have 
received special training, for a period of not less than six months, in 
the diagnosis and treatment of tuberculosis. The Minister, however, 
may dispense with any of these requirements in any case in which it 
appears to him desirable to do so, on such terms and conditions as he 
thinks fit, and such dispensation may be given at any time provided 
that the Minister is satisfied that the interests of any persons will not be 
prejudiced thereby. Otherwise a person may not be appointed as a 
tuberculosis officer unless his qualifications are in accordance with the 
regulations. 

A tuberculosis officer usually devotes the whole of his time to the 
duties of Ms office. He may be a part-time officer or his duties may be 
combined with those of a M.O.H. of a district or an assistant school 
medical officer. Such combined appointments will, no doubt, be rarely 
made in the future, in view of the highly specialised nature of the work 
and the exacting nature of the qualifications referred to above. In 
large areas there may be a chief clinical tuberculosis officer who is in 
charge of the various methods of treatment of tuberculosis throughout 
the area. Where the tuberculosis officer is directly responsible to the 
county M.O.H. it is essential that he should be quite independent in 
all matters where clinical knowledge and judgment are concerned and 
he should conduct ' Ms own correspondence on these matters. ■ [5843 ■ 

High qualifications and special experience in general medicine, as 
;w,ell as in tuberculosis, are necessary qualifications in a tuberculosis ' 
officer, , and for the best results he must also have the quality of judicious 
sympathy and the^ gift of impressing upon his patients the importance 
of the rules of treatment laid down. . His expert knowledge of tuberculosis 
should be such as will command the confidence of the local profession (c). 


(a) BM. & O., 1030, 'No. 60., ' ' ■ 

(5) 20 Ha'lsbary’s Statutes 447. , ' 

(c) See, further, A. S. MaeNalty, Report on Tuberculosis, 1032 (M. of H. 
Report, No. 64). 
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As xegairds the nunaber of tuberculosis officers to be appointed to 
any area the normal basis of staffing should provide^ for one^ tuber- 
culosis officer for each 160 deaths a year from tuberculosis ia that 
■area(d). [5853 

Geaerai Buties. — The tuberculosis officer is the officer immediately 
respoasible for the dispensary service in his area and matters ancillary 
to it.. In whatever way the patient is brought to his notice it is for him 
to exercise his special skill in making or withholding the diagnosis of 
tuberculosis. For this, purpose he may utilise bacteriological or 
radiological aids. The diagnosis being established it is for him to advise 
as to the proper treatment, at a sanatorium, hospital, at home, etc. 
If the patient is treated at home, the tuberculosis officer may supervise 
the course of treatment by the patient’s doctor. The tuberculosis 
officer does no domiciliary treatment. It is no part of his duty to 
treat patients at the dispensary unless they require some special or 
expert kind of treatment, but actually he treats all kinds of patients, 
using discretion in this matter. He should keep in touch with the home 
environment of the patient through the reports of the tuberculosis 
visitors and should visit at least once the home of every patient, unless 
he considers that in the interests of the patient a visit would be un- 
desirable. Tuberculosis being communicable he should endeavour to 
examine the home contacts of all newly notified cases. Owing to the 
insidious nature of the disease the closest observation is often necessary 
and often for a long period, before the possibility of the disease can be 
excluded. Supervision is also necessary for a long period after the 
disease has been arrested. 

The tuberculosis officer is the head of the dispensary, regarded as an 
information bureau and educational centre. He should keep his 
knowledge up to date and be acquainted with all modern advances in 
the diagnosis and treatment of tuberculosis, by attendance at post- 
graduate courses and professional congresses. For this purpose the 
local authority should allow the tuberculosis officer a period of study- 
leave every two years or so. The tuberculosis officer should be relieved 
of all unnecessary clerical work so that his time may be spent in the 
more medical duties. [5863 

In many areas the tuberculosis officer is appointed as honorary 
consultant to the local poor law or municipal hospital. Such an 
arrangement is not only helpful to the resident medical staff but it 
serves to bring the tuberculosis officer into contact with a variety of 
cases and so adds to the interest of his work. He can also watch the 
progress of patients he has recommended for admission. 

He should be in close touch with the after-care of patients and should 
therefore attend the meetings of the tuberculosis care committee. He 
is thus able to advise on the medical needs of individual cases and to 
inform himself of the measures taken by the committee in the economic 
interests of the patient. 

The tuberculosis officer may be called upon to furnish reports and 
certificates in connection with ex-service men suffering from tuber- 
culosis, or to attend a Ministry of Pensions medical board in a consul- 
tative capacity (e). £5873 


(il) M. of H. Cireukrl49, December 8, 1920. 

(e) See, farther, M. of H. Memo. 146/T., January, 1080. 
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In Circular 466 of December 21, 1923, and' the accompanying 
' Memo, 286, the M. of H. deals fully with the , relations between the 
tuberculosis officer and the insurance medical practititoner when the 
patient is an insured person. The practitioner is bound by the terms' 
of his service to confer with the tuberculosis officer and to prepare, and 
send , to him reports on certain occasions. The tuberculosis officer 
should in certain cases offer to meet the practitioner in consultation or 
send him the appropriate form of report on any patient who is under 
domiciliary treatment (Form G.P. 36), to be filled in and returned by 
the practitioner to the tuberculosis officer. In those cases in which 
the tuberculosis officer affords systematic treatment at the dispensary 
to an insured person, he should be prepared to furnish the patient, if 
the latter is incapable of work, with certificates, at reasonable intervals, 
to enable Mm to obtain sickness benefit, etc., under the National Health, 
Insurance Acts, 1936 and 1937. M 

The tuberculosis officer, being an officer of the county council, is not 
required in that capacity to take any action pursuant to Articles 11 
and 12 of the Publie Health (Tuberculosis) Regulations, 1930 {/), and 
arising out of the notification of a person to the M.O.H. of the local 
authority under those regulations. None the less it is usually found 
convenient that he and the tuberculosis visitors attached to the dis* 
pensary should do so. This is effected by arrangement between the 
two authorities, and in some cases the tuberculosis officer is formally 
appointed assistant M.O.H. to the local authority, without salary, 
for the purpose of action under the regulations. The tuberculosis 
officer must notify persons under the regulations just as any medical 
practitioner, but he receives no fees for such notifications. He is 
entitled to inspect the register of notifications for a district which his 
dispensary serves, but must regard information obtained in this way 
as confidential (g). £5893 

A number of authorities have made arrangements with the H.O. 
for their tuberculosis officers to carry out the initial examination of 
certain workers in the refractories, sandstone, pottery and asbestos 
industries. These examinations are made under the Silicosis and 
Asbestosis (Medical Arrangements) Scheme, 1931 (/i), as amended in 
1934 (i). The Home Secretary pays a fee of six shillings to the local 
authority, in respect of each examination made by a tuberculosis officer, 
out of the Silicosis and Asbestosis Medical Expenses Fund (fe). 

In the industries mentioned above it is regarded as important that 
workmen should not be unsuitable for the work on the ground of 
deficient chest development or the presence of tuberculosis disease, and 
tuberculosis officers are amongst those who may be specially appointed 
by the Home Secretary to make initial examinations under the scheme . 
referred to above. C5.903 

■ In Memo, 37/T (Revised) the M. of H. requires the tuberculosis 
officer , to; keep such records, including registers, as, may be necessary 
to enable the county M.O.H. to prepare the annual return, set out in 
the memo. 1591] 


(/) S.R. 1930,.No. 572 ; see title Tuberculosis. , ,, 

(g) Ibid,, art, 10, ' 

S.R. & O., 1931, No, 341. 

(i) 'S.R. & O., 1934, No. 889. 

(k) See letters to local authorities from the Home Secretary of August 10,. 1931, 
October 14, 1931, and November 21, 1934, and the Silieosls and Asbestosis (Medical 
Fees) Regulations, 1931 ; ,S,R. & O., 1931, No. 412. 
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liOEioa.— Tuberculosis officers are appointed by Metropolitan Borough 
Councils and the City Corporation as sanitary authorities under the P.H. 
.(London)' Act, 1986(1), at tuberculosis dispensaries ^ provided by these 
authorities. The tuberculosis service in each borough is under the, admini- 
strative supervision of the M.O.H. To bridge the gap between dispensary 
and residential treatment the L.C.C. as .authority for residential treat- 
ment enables tuberculosis officers to have access to patients in institu- 
tions. Provision has been made by the L.C.C. for appointing tuberculosis 
officers as honorary consultants on the staff of L.C.C. hospitals which 
treat tuberculosis and for giving each officer access to tubercular patients 
in the L.C.C, general hospitals for the purpose of seeing patients known 
to him whether he is attached to the hospital as a consultant or not. 
The L.C.C. also places at the disposal of tuberculosis officers facilities 
at general hospitals for X-ray diagnosis. £592] 

. Concluding Eemarks. — The professional societies to which tuber- 
culosis officers belong comprise the Tuberculosis Association, Mansoii 
House, 26 Portland Place, W.l, and the Tuberculosis Section of the 
Society of Medical Officers of Health, Tavistock House South, Tavistock 
Square, W.C.L [598] 


(1) See s. 225 ; 30 Halsbury’s Statutes 567. 
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Classification of Tunnels. — The various kinds of tunnels which are 
met with may, for the purposes of this title, be divided into two classes : 

(a) Tunnels with which local authorities as such are not immediately 
concerned, such as tunnels to carry railways or roads under rivers or 
through hills, or to carry railways or tramways underground in urban 
areas or to carry canals or aqueducts under roads or railways. These 
are generally authorised by special Acts and are built and controlled as 
provided therein, i 

(b) Tunnels which local authorities naay provide or control by virtue 
of existing legislation, in their capacity of road or drainage authorities, 
such as underground passages to facilitate street crossing by pedestrians, 
short tunnels to carry roads through obstructing embankments, pipe 
tunnels to carry ducts for public utility services (these only when the 
local authority has obtained statutory powers ad hoc), and drainage 
tunnels for roads or to divert or carry canals or watercourses which 
would otherwise interfere with roads or sewers. [ 594 ] 

Acte of Parliament. — ^Apart from local Acts which may provide for 
special powers, the general powers of local authorities in respect of 
tunnels are to be found in the Highway, Road, and Road Traffic Acts, 
the Tramways Acts, the P.H.As.,the L.G.As,, the Land Drainage Acts, 
and the Abandonment of Railways Act. C5953 

Effect of Ownership of Subsoil. — The power of local authorities to 
construct tunnels is limited by the fact that, in highways and streets, 
ownership of the soil is limited to so much of the actual soil of the street 
as might be, necessary for the purpose of preserving and maintaining^ 
and using it as a street ” (a). But as regards street or road subways, 
the Development and Road Improvement Funds Act, 1909, s. 8 {h), had 
already included these in the definition of ' roads and the, Road Traffic 
Act, 1980, s. 55 (c),:gave urban district councils and highway authorities 

(a) Per Lord Halsbury, L.C,, in Tunbridge Wells Corpn.Y, Baird, [1896] A. C. 
434;26Digest380,5i^.v 
, "(5) 9 Halsbury.’s' Statutes. '212. 

(c) 23 Halsbury’s Statutes 652. 
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power to/‘ 'coEStriict, niaiatam, temporarily close and remove subways 
uader the road for the use of foot passengers.” , . 

As regards the construction of underground conveniences, the 
subsoE ' of any street so far as required for the purpose was, as regards 
London, vested in the highway authority by the P.H. (London) Act, 
19M, s. lia (d). As regards districts outside the London area, the 
local authority is empowered to construct ' underground conveniences 
by s, 8T of the P.H. A., 1986 (e), subject to consent of the county council, 
where the latter is the highway authority in respect of a highway under 
which the convenience is to be constructed. Csar] 

So £ar as other kinds of tunnels may require to be constructed under 
streets or highways, the local authority has to come to terms with the 
owners of the subsoil. [598] 

Tunnelling under Highways by Owner of Subsoil.— Generally, the 
owner of land on both sides of a highway has the right to make a tunnel 
through his soil under the road, provided he does not interfere with the 
road above or any subsisting rights therein (/). 

But in an urban district, it is an offence under the P.H.A., 1875, 
s. 26 (g)— which has remained unaffected in this respect by the P.H.A., 
1986 — ^to build any “ vault, arch or cellar ” under the carriageway 
without the consent of the urban authority ; and it has been held that 
this expression includes a tunnel and that the local authority are 
entitled to alter, pull down or otherwise deal with a tunnel built without 
their consent under a street vested in them (h). 

On the other hand, where land was vested in a company for the 
purposes of its undertaking, and a road running through that land was 
transferred to and vested in the local authority by a private Act, on 
the local authority objecting to the company constructing a tunnel 
under the road, it was held that the road was vested in the local authority 
for the purposes of a road only, that they had no right to the subsoil 
other than as local authority, and that they were not entitled to restrain 
the company from making the tunnel (i), £599] 

Powers of Railway Companies.~The RaEways Clauses Consolidation 
Act, 1845, sect. 15 (A), provides that raEway companies may construct 
tunnels under highways ; but when a company has obtained statutory 
powers embodying the Act, it cannot enter into the subsoil until it 
has paid compensation to the owner of the subsoil (Z). 

In connection with the development of underground railway 
systems in urban areas, it has been considered necessary to alter this 
condition. An instance is found in the London Passenger Transport 
Act, 1934, sect. 55 (3) (m), which provides that the Board may enter 
upon, use and appropriate the subsoil and under«surface of any common 
or commonable lands, public street, road, footway or place (shown on 

(d) BOiialsbury’sStatatesSSO. - 

(e) 29 Haisbury’s Statutes ‘390, 

(/) Cattk V, Stockton Waiemofks Co, (1875), L. E. 10 Q. B. 453 ; 43 Digest 1096, 

■' ■ ■ ■ . , 

(g) 13 Halsbury’s Statutes 637. 

{h) Walker U,D,€, v. Wigham, Richardson <9 Co, (1901), 66 J. P. 152 ; 26 
Digest 566, 259B, Semble, however, that a hole drilled beneath the street would not 
fail withm this power : see p&r Faeweix, 5,, in the notes to this case, Lumley’i 
' Public Health (11th ed.), p. 79, note (d). 

(t) Poplar Corpn. v. Milb&ail Bock Co, (1904), 68 J. P, 389 ; 26 Digest 330, 62L 

(A:) 14 Halsbury’s Statutes 87.. , s 

(l) Manchestcf, €tc,, RaU, Co. (1848), 1 Ex. 723 ; 26 Big^t 326, 596, 

(m) 27 Halsbuiy’s Statutes 603. ■ s , » 
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the deposited' plans)- or as much thereof as shall be necessary for . the 
purposes' of the works without being required to purchase the same or 
any easement therein or thereunder or to make any payment therefor/® 
As regards the subsoil of private properties, the Board is authorised by 
sect* ^8, (n) ‘Ho purchase and take an easement or , right of using the 
subsoE and under-surface without .being required to purchase the 
surface or any buildings thereon. C^OOJ 

'Eoais in Tinmels under BaEways. — ^When a public highway passes 
through a tunnel under a railway, the tunnel must be constructed so 
as to give the width of roadway required by the Highway Act, 1885 (o), 
as the width applies to the- highway as a whole and not merely to any 
particular part ; and where the roadway through the tunnel is narrower 
than the required width, the justices may refuse to certify (p) that the 
highway is made in conformity with that Act, although the highway 
authority has decided that the narrowness of the tunnel does not inter- 
fere with the utility of the road (g). 

Road tunnels which have to be constructed for railway purposes 
are generally, in whole or in part, maintained at the expense of the 
railway company. When the company are authorised to abandon any 
railway or part of a railway under which a roadway is carried in a 
tunnel maintainable by them, then, unless the tunnel is authorised to 
be removed and the road restored to the like or an equally convenient 
and good state as it was in before it was interfered with by the makers 
of the railway, the company must pay to the road authority a sum of 
money to be determined by arbitration in discharge of their liability in 
respect of such tunnel and roadway (r). 

Liability of County CouncE and Urban Authority regarding Boad 
Tunnels. — -When an urban authority has claimed to retain the power of 
maintaining a county road under the L.G.A*, 1888, sect. 11 (2), now 
replaced by L.G.A*, 1929, sect, 82 {^), and the road runs through a 
tunnel, the cost of maintenance of the tunnel may have to be shared by 
both authorities. The Reigate corporation had retained by virtue of 
sect. 11 (2) of the Act of 1888 a main road within their area known as 
the “ Tunnel Road, the county council remaining liable to make an 
annual payment to the corporation towards maintenance, repair and 
improvement of the road. The road ran for some fifty-six yards through 
a brick tunnel over which was a footpath which was an ancient highway, 
the land on which it rested being the property of the corporation. 
Repairs having become necessary to the brickwork of the tunnel, a 
question arose as to the liability of the county council to contribute. 
It was held on the authority of E* v, Lordsrmre {Inhabitants) (i), that 
the walls and roof of the tunnel, which were built at the same time and 
were necessary to keep the road open, were part of the road, or that even 
if they were not, their repair and maintenance were a necessary part 
of that of the road; that the costs fell wdthin sect. 11 (2) of the Act of 
1888, in accordance with the decision in Sandgaie U,D,C, v. Kent County 

{«) 27 Halsbury’s Statutes 604. , 

(0) 9 Halsbary’s Statutes. 50. '' 

(p) See s. 23 ; 9 Halsbuiy’s Statutes. 59. 

{q) R. V. Surrey JJ. (1861), 3 L. T. 808 ; ,''2e Digest 362, 872, 

(r) Abaudoumeut of RailwayH Act, 1850, s, -22 ; 14 Halsbury’s Statutes 102. 

(s) 10 Halsbury's Statutes 906. ■ ' • ■ ■ ' 

(1) (1886), 54 L. T. 766 ; 26 Digest 3'64, 892, 

L.G.L, XIII. — 17 
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Council (u), md' that thte eomty council were liable to make an' annual 
payment to the corporation in respect of those costs (a), £602] 

framways.— Where any tramway or work connected therewith is 
likely to interfere with or in any way to affect a tunnel or subway under 
the' road, fourteen days’ notice in writing must be given by the tramway 
authority to the highway authority or to the proper authority concerned 
and the work must be carried out to the satisfaction of such authority, ' 
who'shall be indemnified against all expenses (i). £608] ■ 

■ Acquisition by Prescription. — Ownership of a tunnel under a highway 
may be , obtained by prescription, as in Sevan v. London Portland, 
Cement Co. (e), the case of a tunnel under a highway which was success- 
fully claimed against the adjoining owner by reason of adverse, possession 
for twelve years. £604] 

Tunnels for Pipes and Ducts of Statutory Undertakers.— The nuisance 
caused in urban areas by the exercise of the power given to statutory 
undertakers to break up streets for the purpose of installing, diverting 
or repairing their mains, although minimised as regards London by 
the application of sect. 4 of the London Trafiic Act, 1924 (d), has 
induced some urban authorities to obtain powers to construct tunnels 
under streets for the purpose of housing such mains, in imitation of the 
practice obtaining in many foreign cities. The powers and liabilities 
of the local authority in respect of such tunnels depend entirely upon 
the local Acts authorising them. £605] 

Tuimels for Highway Drainage. — ^By virtue of sect. 67 of the Highway 
Act, 1835 (a), a highway authority is empowered to make tunnels for 
drainage of the highway in and through any lands or grounds adjoining 
or lying near to any highway, upon paying the owner or occupier of 
such lands or grounds, provided they are not waste or common, for the 
damage which he shall sustain thereby, to be settled and paid in such 
manner as the damages for getting materials in inclosed lands or grounds 
are herein directed to be settled and paid.” 

The highway authority is entitled to exercise its discretion as to the 
location or direction of any tunnel which may be made under this 
section in lands adjoining the highway and so long as there is no mis- 
conduct or negligence on its part, it is not liable to have its discretion 
overruled {/). £606] 

London.— See title London Roads and Teaffic. 


(u) (1898), 79 L. T. 425 j 26 Digest 265, 55. 

(а) BeigaU Corpn. v. Surrep County Council, [10281 Ch* 359 ; Digest Supp. 

(б) Tramways Act, ISTO, s. 81 ; 20 Halsbury’s Statutes 18. 

(c) (1892), 67 L. T. 615 ; 19 Digest 16 , 45. 

{d) 19 Halsbuiy^s Statutes 175. ^ See title London' Roads' and Tkaffic. ' 

(fi) 9 JEIalsbury’s Statutes 88. 

Cf) Berhy, Earl of r. Bury Improvement Commissioners (1869), L. R. 4 Ex. 222. 
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TYPHOID 

See Infectious Diseases. 


TYPHUS FEVER 

See Infectious Diseases. 
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MeaniBg, Extent and General Application of the Doctrine. — The^ 
doctrine of vires affects the operations of all types of corporate 
bodies ; some have incorrectly applied it also to the acts of iinincor- 
porated associations and trade unions and even to the acts of individuals. 

Many definitions of the term have been attempted, both in and 
out of court, but the best is that given in Halsbury (a ) : 

‘‘ The term ultra vires in its proper sense denotes some act or trans- 
action on the part . of a corporation which, although not ' unlawful or 
contrary to public policy if done by an individual, is yet beyond the 


(a) 5 Halsbury (2nd ed.), p. 404, 
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legitiEiate powers of the corporation as defined by the statute under 
which it is formed, or the statutes which are applicable to it, or by its 
charter or memorandum of association.” 

This definition is inadequate in that it does not clearly define the 
relationship: of the , doctrine to torts committed by or on behalf of a 
local authority ; it is incorrect in that an act prohibited or not authorised 
by the charter creating a corporation is not ultra vires the corpora- 
tion (aa).. Otherwise the definition is unassailable. £607] 

The doctrine became recognised in the law books about the time of 
the Industrial Bevoiution, largely in connection with the need for 
speedy transport from one part of the country to another caused by 
the rapid growth of industry. To further the many canal and railway 
construction schemes towards the end of the first half of the last 
century, numerous ad hoe corporations were created by special Act of 
Parliament and it was not long before some of these corporations 
began to enlarge the scope of their functions beyond those which 
Parliament had intended to give to them. Many law suits followed, 
and out of these the doctrine became firmly established. This long 
series of cases is admirably analysed in the leading case of Ashbury 
Bail Carriage and Iron Co. v. Riche (5), in which the doctrine is fully 
expounded and explained. |]6083 

To understand the method of its application to local authorities, 
it is necessary to make a short reference to their nature and to the ways 
in which they may be created. 

Corporations may be either corporations sole or corporations aggre- 
gate, and are of many types. Local authorities are normally cor- 
porations aggregate, but it is possible for them not to be corporations 
at all, in which case the doctrine, strictly speaking, cannot apply to 
them. Different Acts have contained different definitions (a) ; e.g. 

any person or body of persons who receive and expend any local rate, 
but does not include overseers of the poor ” (d). 

Local authorities may be the creation of statute (such as county and 
urban and rural district councils), or they may exist by virtue of royal 
charter (as municipal corporations). Occasionally, in the absence of 
any known charter of incorporation, a municipal corporation is said to 
exist by virtue of prescription (e.g. Manchester Corporation) ; in such 
cases a lost charter or grant from the Crown is presumed. C609] 

Broadly speaking, at common law a corporation created by charter 
may do anything that an ordinary individual may do (e). There is 
nothing in the common law which prohibits a chartered corporation 
from doing an act, even if the charter actually prohibits it; the 
sanction here is that the corporation runs the risk of having its charter 
withdrawn by an action on a scire facias (f). On the other hand, a 
corporation created by statute may only do what is authorised by the 


(aa) See note$ (e) and (f), post 

(b) (1875), L R. 7 H. L. 05a ; 13 Digest 354, m. 

(c) In the L.G.A,, 1938, for example, the term is, by s. 805 ; 20 Halsbary’s 
Statutes 406, defined as “ the coimeO of a county, county borough, county district 
or rural parish.” 

■ (d) Bistmt Auditors Act, :18T9,,s.- 8 lO'Halsbuiy's Statutes 571. For a still 
wider definition, see the Local Loans Act, 1875, s. 34 ; 12 Halsbury’s Statutes 258. 
This includes various unincoiporated bodies. 

(e) Blackstone, Book I., Chap. XVIII., ii. ; Sutim'^s Hospital Case /1612), 10 
Co. Hep. 23s; 13 Digest 270, 3. 

(/) R. V, London Cmrpn. (1691), 1 Show. 274 ; stife nom. Smithes Case, 4 Mod. Rep. 
52; IS Digest 359, m 
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statute creating it or by any other 'statute applying to it (g), but this 
rule is to be applied reasonably, and whatever may fairly be regarded 
as incidental to the things authorised by the legislature ought not, in 
the absence of express prohibition, to be held ultra vires (h). This 
principle here laid down constitutes the doctrine of ultra vires (i), C^IO J 
Local authorities other than municipal corporations are the creation 
of statute and their powers are entirely determined by statute. Though 
at common law there is no such restriction upon the powers of municipal 
corporations, they, too are restricted, first by the L.G.A., 1088, which 
prevents the application of the general rate fund' to purposes not 
authorised by that Act (k), and secondly (at least by implication) by 
every statute which grants powers to or imposes duties upon them. 
In practice, therefore, the difference between municipal corporations and 
statutory local authorities is nowadays, so far as the doctrine of uU7^a 
is concerned, largely academic. [6113 
It is unfortunate that the term has so often been wrongly used and 
that it has been confused with such terms as “ illegal and breach of 
trust.” The distinction between ultra vires ” and “ illegal ” is clear 
from Halsbury’s definition ; the difference between an idtra vires act 
and a breach of trust is more subtle. The distinction is that the doctrine 
of ultra vires looks to the power and not to the duty so that, while 
ultra vires acts are often breaches of trust (a.g. since 1882 (1) municipal 
corporations have held their property subject to a trust) the converse 
is not necessarily true, for a trustee may have sufficient power to do an 
act but may use that power wrongly. 

Even in connection with local authorities the term has been misused, 
for reference is often made to an act as being ultra vires a borough 
council. Now a borough council (other than a metropolitan borough 
council), unlike a county, ui’ban or R.D.C., is not incorporated. The 
corporation is the mayor, aldermen and burgesses, and not the council, 
and though the corporation always acts through the council, the deeds — 
or misdeeds — are those of the corporation. It is unfortunate that this 
misconception has been perpetuated by very many Acts of Parliament, 
and powers are now regularly given to the borough council itself (m). 


(g) Ashbury RaiL Carriage and Iron Co. v. Riche (1875), L. R. 7 H. L. 653 ; 13 
Digest 354, 922 ; Lord Cairns, at p. 670 : 

“ If that is the purpose for which the corporation is established, it is a mode of 
incorporation which contains m it both that which is affirmative and that which is 
negative. It states afhrmatively the ambit and extent of vitality and power which 
by law are given to the corporation, and it states, if it is necessary so to state, 
negatively that nothing shall be done beyond that ambit, and that no attempt shall 
be made to use the corporate life for any other purpose than that which is so 
specified.’* 

See olm Wenlock (Baroness) v. River Dee Co. (1885), 10 App. Cas. 354 ; 18 
Digest 360, 9S5, which made clear the fact that the doctrine applies to all corporations 
whose powers are limited by statute. 

(h) A.-G. V. Great Eastern RaiL Co. (1879), 11 Ch. D. 449 ; IS Digest 410, 1365 ; 
(1880), 5 App. Cas. 473 ; 13 Digest 856, 932 ; Peel v. London c0 North Western RaiL 
Co., [1907] 1 Ch. 5, C. A. ; 9 Digest 576, 3B31 1 10 Digest 1155, 8181 ; -4.-6?. v. Smeth- 
wick CoTpn,, [1932] 1 Ch. 562 ; Digest (Supp .) ; and Armour and Others v. Liverpool 
Cnrjpw. (1939), 160 L. T. 203 ; Digest (Supp.). 

(i) L'.C.C. V. 4.-0., [1902] A, C. 165 ; 18 Digest 366, 994, per Lord Halsbxjry. 

(k) Part VIII. ; 26 Halsbury’s Statutes 404. And see 4.-0. v. Manchester Corpn., 
[1906] 1 Ch. 643 ; 13 Digest 362,' 972. ; 

(l) Municipal Corporations Act, 1882 ; 10 Haisbury’s Statutes 576. 

(m) E.g. the L.G.A., 1033 ; 26 Haisbury’s Statutes 295. It may be that Govern- 
ment draftsmen prefer the measure of uniformity attained by the adoption of this 
course, and that they rely upon the Interpretation Act, 1889, s. 15 (1) ; 18 Hais- 
bury’s Statutes 998. 
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Logically* one might suggest that in exercising such powers the council 
has 110 right to make use of the common seal, or to contract except 
under the individual seals of each and every member, Cdl23 

On occasion the acts of committees have been referred to as being 
uHra^vires, and since corporations often delegate powers to committees 
it is correct to say that an act of such a, committee, if beyond the powers 
of . the delegating body, is tdtra vires the corporation,- for a corporation 
can only delegate to a committee power to do acts which the corporation 
itself can do. 

The general principle of the doctrine of ultra vires and its relation 
to local authorities having been explained, it remains to consider its 
application in more detail to the various functions of those authorities. 
It is neither practicable nor desirable to consider each of the normal 
services of a local authority separately, and the following sections relate, 
therefore, to the general powers of a local authority, no matter with 
what particular service or function they may be connected. £6183 

Application to the Expenditure and Borrowing of Money.— Expenditure 
or borrowing of money is, in one way or another, involved in the exercise 
of the great majority of the functions of a local authority. 

ilestrietions upon expenditure, as upon the exercise of all corporate 
powers, arise from the general principle already stated that a statutory 
corporation can only do such acts as are expressly or impliedly authorised 
by statute (n), and that a municipal corporation is subject to the 
limitations imposed by statutes such as the L.G.A., 1938, and will be 
restrained from applying its funds to purposes not authorised by that 
or any other Act. In regard to local authorities other than municipal 
corporations, the principle is simple ; but the position of municipal 
corporations is somewhat complicated by the L.G.A., 1988, and as yet 
the courts liave not been called upon for an explanation. 

From 1885 (o), until the various funds of a local authority were 
unified as a result of the Rating and Valuation Act, 1925 (p), the position 
was that the rents and profits of corporate property, and all mone^^^s 
belonging to municipal corporations, had to be carried to a fund known 
as the borough fund, out of which the expenses of the corporation were 
to be paid. If a surplus remained this could be applied, under the 
direction of the council, for the public benefit of the inhabitants and the 
improvement of the borough (f)* Power was given to raise money by 
means of a rate in the event of a deficit but a surplus could not be 
artificially created by over-estimating the rate requirement. 

* The functions of local authorities, and municipal corporations in 
particular, soon began to multiply, and it was not long before a surplus 
from rents and profits was unknown; the levying of rates was as 
regular, if not as great, a burden as it is to-day. The need to consider 
the extent of the power to expend money for the public benefit of the 
inhabitants,” therefore, never arose. The L.G.A., 1988 (r), still pro- 
vides that all receipts, including rents and profits, are to be carried to 
the same fund (now called the general rate fund) and all liabilities 

(n) Wenlock (Baroness) v. River Bee Co. (1885), 10 App. Cas. 354 ; 13 Digest 300, 955. 

(o) Municipal Corporations Act, 1885, s. 92 ; 10 Haisbury’s Statutes 601. 

(p) Sees, 10; 14 Haisbury’s Statutes 681. 

(g) NewcasUe-upon-^Tyne Corpn. y. A.-G. v. NmcastU-upon-Tyne Corpn. 
and North Bastem Rail, Co,^ [1892} A. C. 568 ; affg, S. C. sub fiom, A,~G, v. Newcastle-- 
upon-Tyne Corpn. and North Eastern Rail Co. (1899), 23 Q. B. D. 492, C. A ; 33 
Digest 85, 550. 

(r) S. 185 ; 20 Haisbury’s Statutes 407. 
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discharged thereout, and any surplus of the fund can be applied as 
before. This time, however, no distinction is made between surpluses 
arising from rents and profits and from rates, and it may be, therefore,: 
that by over-estimating the rate requirements In one year, and thus 
creating an artificial surplus, all the,Testrictions imposed on expenditure 
by hundreds of statutes may be avoided, leaving a discretion unfettered 
except: by the need to apply the money for the public benefit and the 
improvement of the borough. Sect. 186 of the 1988 Act (^), which 
gives express power only to levy rates to meet liabilities, does not appear 
to prevent the adoption of this course ; for sect. 185 (8) (t) contemplates 
the possibility of a surplus,' and who is to prevent-a council— acting, 
shall we say, with prudence— from under-estimating' the ^ produce of a 
ld» rate ? ■ The position can hardly have been intended by Parliament 
and the contention should be disproved as soon as possible by the 
extension of A.-G. y. Newcastle-upon-Tyne Corpn. 'and North-Eastern 
Raih.Co.-{u). r614l 

Expenditure is often involved in many matters relating to property, 
contract and tort, but the application of the doctrine to these' matters 
is separately discussed, and it is not proposed to duplicate such 
references. Several miscellaneous matters involving expenditure of 
money are, however, worthy of mention. 

For instance, expenditure upon corporate advertising is closely 
restricted by the Health Resorts and Watering Places Act, 1921 (t?), 
and the Local Authorities (Publicity) Act, 1981 (ir), the first giving power 
■to. spend in any one year up to the produce of a penny rate (increased, 
by sect. 75 of the L.G.A., 1929 (a), by 88| per cent.), and the latter, 
though only in advertising' outside the British' Isles, up to the produce 
of a halfpenny rate.':; M overcome, . the limited 

powers given by these Acts by permitting private/^firms; to produce,' 
for free distribution bythe council,.handbooksadvertising the advantages' 
and amenities of the district concerned, thevexpense of production being' 
defrayed from advertisement' . revenue. ' Since no , expenditure ■ is 
involved, it is .considered.' that advertisement by this: method, cannot be 
attacked as being a ',£6153 

The promotion of 'and oppO'Sition to parliamentary bills so far as con- 
cerns local 'authorities to which the L.G.A., 1988, applies, is dealt with in 
Part XIII. of that Act (6),' which 'replaces the previous powers contained 
in the Borough Funds Acts, 1872 and 1908, the L.G.As., 1888 and 1929, 
and the County 'Councils (Bills in. Parliament) Act, : 1908. The earliest 
Act was passed in consequence of the decision in S. v. Sheffield Corpn, (c) 
to the effect ' that the expenses of opposing regulations of and a bill in 
Parliament promoted by ' a ' waterworks, company / were not incurred 
for the benefit of the inhabitants and were therefore to 'be disallowed* 
Until :1984, the powers of local authorities were still limited in various 
directions, but any county, borough or urban or R.D.C. may now (d) 
promote a bill or oppose any local or personal bill, if satisfied of the 
expediency of such a course, except that, a bill may not be promoted to 
establish a gas or water works to compete with an existing gas or water ■ 
company established under Act of Parliament. ^ ' Before the L.G. A., 1988, 


(s) 26 Halsbury’s Statutes 407. , (t) S* .185 ; ibid. 

(u) See note (g), mie, p. 262. (o) IS Halsbury’s Statutes 976. 

(«) 24 Halsbury’s Statutes S69. (a) W Halsbury’s Statutes 932. 

(b) 26 Halsbury’s Statutes 44S. 

(c) (1871), L. K. 6 Q. B. 652 ; 38 Bigest 86, 55C 

(d) L.G.A,, 1933, s. 253 ; " 26 Halsb'ury’s Statutes 443. ', 
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was passed it was held that strict compliance with the provisions of the 
Borough Funds Acts was- necessary, e.g. money could not be spent in 
opposition to a bill not affecting the existing property of a local authority, 
though , prejudicing individual inhabitants (/). There was an exception 
to this rule,, in that' even without express powers a bill materially affect- 
ing the existence or powers of a local authority might be opposed (g). 

An express power to promote a bill negatives the existence of any 
implied power, Whether for the purposes referred to in the express power 
or any other (A), but in the absence of statutory power and of express 
or implied prohibition there is an incidental power to promote a bill 
for the extension or modification of the authority's existing powers (i). 
I[ei63 ' 

The case of Be Sunderland Corpn. {h) decided that expenditure upon 
the entertainment of distinguished persons was ultra vires; but this 
difficulty can often be overcome by the payment of a salary to the mayor, 
though no condition can be attached to the use which the mayor may 
make of it. It has been decided that it is permissible to increase the 
salary of the mayor if the council hma fide considers that, owing to 
some important event, he will have to incur unusual expenses in the 
way of entertainments (I), though a similar decision in the case of a 
payment ostensibly to the mayor, but actually carried to a separate 
account and expended by a special committee, is less understandable (w). 
Incidentally, though it has been the general practice when presenting 
to a distinguished person the honorary freedom of the borough to charge 
the cost of a “ casket " to the general rate fund, nowhere does there 
appear to be power to do so. Similarly, there is no power to spend 
money on the provision of a gold chain for the mayor (^^). 

The power to pay salaries to corporate officials must be exercised 
reasonably (o), and this leads to the important principle that expenditure 
upon a lawful object may become ultra vires if it is excessive. Further- 
more, if a payment which could have been made in a legal form is 
actually made unlawfully that fact is sufficient ground for the grant 
of an application to quash an order for the payment (p), though the 
costs of the application may have to be paid by the persons making it ( j). 
On the other hand, an official may receive payment for extra services 
rendered (f), though not retrospectively (rr), and expenditure may 
even be lawfully incurred though the necessity for it arises through 
negligence on the part of the local authority (s). J[6183 

(/) V. Mickmansworth UM.C. (1902), 66 J. P. 410 ; aS Digest 41, 222, 

(g) At.-O. V, Brecon Corpn, (1876), 10 Ch. D. 204 ; 4S J. P. 666 ; 86 Digest 62, 
SSO ; Bower v. Sligo Commissimers (1) (1869), I. R, 4 C. X. 489 ; 88 Digest 82, 530 ii, 

(h) V. London and Home Counties Joint Eleciricitn Authority, fl929] 1 Ch. 
MS; Digest (Supp,). 

(i) Bateman v. Askton-mdcr-Lyne Corpn, (1858), 8 H. & N. 823 : 18 Dkest 

856, ‘m ■ . . . 

(k) The Times Newspaper, May 2, June 6, 24, July 2, 1878. 

(l) A,'-G, V. Blackburn Corpn, (1887), 57 L. T. 885 ; 83 Digest 85, 548, 

(m) A,-G. V. Cardiff Corpn,, [1894] 2 Ch. 887 ; 83 Digest 86, 558, 

(n) A,'‘G, V, Bathy Corpn, (1872), 26 L. T. 892 ; 33 Digest 71, 454. 

(o) BobetU V. Hoptvood, [1925] A. C. 578 ; 38 Digest 20, 83 : Boberts v. Cunning-^ 
ham, [1925] W. N. 289 ; 88 Digest 40, 220, 

(p) M, V. Bamsgde Corpn, (1889), 23 Q. B. D. 66 ; 88 Digest 16, 5$, 

(q) B, V. Faik (1889), 28 Q, B. D. 483 ; suh nom, M, v. WUUlm, 58 X. J. M, C. 
164, D. C. ; 88 Digest 59, 35$, 

(T) B, V. Cumbetlege (1877), 2 Q. B. D. 866, 

(n) In're Audit (Local AuthotiHes) Act, 1927, Be Magrath, [1984] 2 K. B. 415. 

(s) Galsworthy v. Selby Dam Drainage Comrs., [1892] 1 Q. B. 848 ; sub nom. R. 
V. SeOry Drainage Comrs,, 56 J. P. 856, C. A. ; 13 Digest 861, 963, 




UlTEA VlEBS 


265 


It is interesting to note that expenditnre in conveying members 
of a council within, their own.' district in- the performance of their duties 
as councillors has been disallowed on the ground that there iS: no, 
authority in law for such a payment (t). £619] 

. The restrictions imposed by the doctrine upon the payment of legal 
expenses are referred to in a number of cases (u) which ^deserve a more 
lengthy ' analysis. The present powers of local authorities (a) are wide, 
but further explanation of the decision in A.-G. v. Fleetwood U,D»C. (b) 
would be' welcome. Here the council submitted without serious contest 
to an' injunction restraining it from agreeing to share in the legal costs 
of an action fought by . another authority, in the result of which the 
council was vitally interested. 

Amongst other matters affecting the restrictions imposed by the 
doctrine upon expenditure, it may be mentioned that moneys in a fund 
set aside by a local authority for some special purpose authorised by 
statute cannot be transferred to the general rate fund and used for 
another purpose, even though that purpose may be a proper function 
of the authority (c). 

Power to borrow money is necessary for three reasons : 

(1) it is obviously unreasonable to expect a local authority to 

discharge all its functions on a strictly cash basis, and for 
everyday requirements it is essential to inSur debts ; it is 
arguable that this is a form of borrowing (though according 
to judicial opinion (d) the two may be distinguished) ; 

(2) much expenditure has to be incurred in advance of the receipt 

of revenue ; and 

(8) it is inequitable that considerable capital expenditure on 
matters likely to enure for the benefit not only of present 
but of future ratepayers for some time to come should be 
charged wholly upon the rates during the year in which the 
expenditure is incurred (a). 

As may be seen from the restrictions upon borrowing, the power 
to incur debts is strictly limited to those incurred and not in 

respect of any acquisition in excess of the corporation’s reasonable 
requirements. Current accounts may be run with tradespeople and 
customary arrangements as to payment and compromise adopted. 

In the absence of express or clearly implied power, a local authority 
has no power to incur any liability on a bill of exchange or a promissory 

(i) B, y. parte NorthfieM (1902), 66 J. P. 521 ; 38 Digest 41, 22B Note, 

however, in relation to travellmg expenses of members of county councils, the 
1933, s. 294 ; 26 Halsbury’s Statutes 462, and Glamorgan County Council v. 
Ayton (1936), 100 J. P. 483 ; Digest (Supp .) ; the section does not extend to the 
payment of a subsistence allowance. 

(u) B. V. Lichfield Town Council (1843), 4 Q. B. 893 ; 33 Digest 82, S25 ; E, v. 
Lichfield Town Council (1847), 10 Q. B. 534 ; 33 Digest 81, 518 ; Lewis v. Bochester 
Corpn. (1860), 9 C. B. (n. s.) 400 ; 13 Digest 3^, 984 ; Reddish v. BUchinor (1878), 
43 J. -P. 41 ; as Digest 373, '^75 ; , B. v. Liverpool Corpn. (1872), 41 L, J. (Q. B.) 
175 ; 33 Digest 83, 586 ; Tynemouth Corpn. v. A^-G.^ [1899] A. C. 298 ; 33 Digest 
83, 589 ; Davies v. Cowpertkwaite (1938), 102 J. P, 405 ; Digest (Supp.). 

(a) L.G.A., 1933, s. 276 ; 26 Halsbury’s Statutes 452. 

(b) (1908), 72 J. P. 120. 

(c) A.-G. V. Oldham Corpn. (1936), 100 J. P. 895 ; Digest (Supp.). 

(d) ReCefnCil€enMiningCo,(l8QB),lj.K,7Bq.88; 10 Digest 731, 4575 ; Water- 
low V. Sharp (1869), L. R. 8 Eq. 501 ; ■ 10 Digest 786, 4605 ; and other cases. 

(e) For a method by which borrowing may be avoided without imposing a large 
capital expenditure upon the ratepayers in one year, see A.-G, (Martin) v. Finsbury 
Corpn. (1939), 103 J. P. 357 ; Digest (Supp.). 
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E 0 te, though it may trausfer the property in such a document' by 
indorsement (/). This, however, does not prevent the authority from 
drawing cheques at a bank (g). ^6213 

- Though express power is available to borrow , pending receipt of 
revenue from rates or' the raising of a loan already authorised (A) 
numerous cases have laid down the rule that it is otherwise vires 
of a local authority,, after having exhausted its statutory borrowing 
powers, to borrow by means of bank overdrafts (i). It follows that 
it is uUru vires to pay interest on such an overdraft. In spite of the 
above-mentioned limitations and of the fact that numerous express 
borrowing powers (normally exercisable only with the consent of a 
Minister of the Crown) are available (k) the existence of implied powers 
of borrowing is not impossible (i), though it is laid down in iJ. v. Reed (m) 
that the existence of express statutory borrowing power negatives any 
implication of other powers. 

Normally, all moneys borrowed by a local authority must be charged 
indifferently upon the revenues of the authority (w), but in two cases 
money may be borrowed on the mortgage of land (o). Since an express 
borrowing power negatives an implied one it may be suggested that it 
is ultra vires for a local authority to acquire land subject to an existing 
mortgage, intending to pay it off subsequently out of revenue. 

Before 1964f, the onus was upon the lender to ascertain that the 
borrowing was not ultra vires the local authority, but he is now not 
bound to inquire whether the borrowing is legal or whether the money 
raised is properly applied (p). This provision, which only affects local 
authorities to which the L.G.A., 1988, applies and metropolitan borough 
councils, is, other than in relation to inquiries as to the proper applica- 
tion of the money borrowed (g), contrary to the general rule, which is 
otherwise without express exception, that if the transaction k ultra 
vires^ th#^n the contract by which money is lent is void and no action can 

(/) Bills of Exchange Act, 1882, s. 22 ; 2 Halsbury’s Statutes 45. A local 
authority is a non-trading corporation, even as regards its so-called trading under- 
takings : Broughton v. Manchester and Salford Waterworks Co, (1819), 3 B. & Aid, I ; 
8 Digest 132, (water undertaking) ; Bramah v. (1887), 3 Bing. (n. c.) 

968 ; 9 Digest 480, 3147 (gas undertaking). 

(g) Sertell v. Derbyshire, etc,, Bail Co. (1850), 9 C. B. 811 ; 10 Digest 1175, 8SS6 ; 
Bateman v. Mid-Wales Bail Co. (1866), L. K. 1 C. P. 499, 506. 

(h) L.G.A., 1938, ss« 215, 216 ; 26 Halsbury’s Statutes 422, 423. 

(i) A.^G, V, De [1906] 2 Ch. 106 j 88 Digest 77, 497 ; A.-G. v. West Ham 

Corpn., [1910] 2 Ch. 560 ; 88 Digest 88, 581 ; A.-G. v. Tottenham U.D.C. (1909), 
73XP.487 ; 88 Digest 18, 7#. , . 

(k) See the L.G.A,, 1938, Part IX , ; 26 Halsbury’s Statutes 301, and numerous 
other A'Cts. ■ . . . ' . 

(/) Payne v. Brecon Corpn, (185$), 8 H. & N* 572 j 88 Digest 90, 393 ; Newcastle-- 
upon-Tyne Corpn. v. A, -0., [1892] A. C. 568 j affg. S. C. sub mm. A, -G, y, Newcastle- 
upon-Tyne Corpn. and North Eastern Bail Co. (1889), 28 Q. B, D. 492 ; 38 Digest 85, 
550 ; Galsworthy v. Selby Dam Drainage Comrs., [1892] 1 Q. B. 848 ; sub nom. B. v. 
Selby Drainage Comrs., 56 6. P. 856, C. A, ; 13 Digest 861, 963, 

(rn) (1880), 5 Q. B. D. 488 ,* 18 Digest 860, 954, 

(n) L.G.A., 1983, s. 197 (1) ; 26 Halsbury’s Statutes 418. 

(o) Under the D.G.A., 1983, s. 172 (8), a municipal corporation may, with the 
consent of the M. of H. (as to which see Davis v, Leicester Corpn,, [1894] 2 Ch, 208 ; 
33 Digest 52, 314), mortgage corporate land, and under the P.H.A., 1936, s, 310 ; 29 
Halsbury’s Statutes 519, a local authority may borrow for public health purposes 
upon the security of sewage disposal works. This latter seems to be the only one 
by the exercise of which a local authority can lawfully prevent itself from carrying 
out its functions, 

ip) D.G,A., 1988, s, 208 ; 26 Halsbury’s Statutes 416 ; London Government Act, 
1989, s. 144 ; 32 Halsbury’s Statutes 826. 

(q) Be David Payne d; Co., Ltd., Young v, David Payne ds Co,, Lid,, [1904] 2 
Ch.608,C, A.; 10 Digest 741, 4628. » J 
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lie upon it (r) and it cannot be ratijfied (s). The effect of the provision 
is as yet obscure, since there has been no case before the courts, but 
presumably the lender will now be able to bring an action for recovery, 
unless he is aware of the illegality. £6223 

Application to the Power to Contract. — Closely analogous to the 
matters dealt with in the previous section is the effect of the doctrine ' 
upon the contractual powers of , a local authority, because wherever 
there is a contractual relation there is usually also expenditure of money. 
The basic proposition is as follows : 

“ A corporation is as fully capable of binding itself by contract 
as an individual, except as to those contracts which from the nature 
or object of the corporation, or from the express or implied terms of 
its constitution, it is prohibited from making (iJ).” £15283 

The contractual ability of a local authority may be limited in either 
of two ways, namely, by the imposition of restrictions upon the cor- 
poration’s contractual capacity; (2) by the necessity of complying 
with certain formalities before a valid contract can arise. 

Limitations arising through lack of contractual capacity are many 
and varied. 

A local authority may be precluded from entering into certain 
contracts because of its very nature or of its formation. This may be 
deduced from the converse of the power given by the L.G.A., 1988, 
s. 266, to enter into all contracts necessary for the discharge of any of 
the local authority’s functions. 

Where a corporation is of statutory creation, its contractual powers 
are limited strictly by the statute creating it (w), though it is now estab- 
lished that it can also do such other things as are necessarily and 
properly required for the purposes of its incorporation (a). 

A contract apparently within the scope of a local authority’s 
functions will only be held void if, on its face, it is unreasonable ; 
otherwise it will be binding, even if improvident (^). £6243 

Closely allied to contracts ultra vires because they are contrary 
to the nature of a local authority are those which purport to do something 
either directly or impliedly prohibited by statute (c). 

Other types of limitation are more complex. Apart from contracts 
expressly prohibited by statute, any contract of a local authority which 

(r) C/. Eoyal British Bank v, Turquand {1855), 5 E. & B. 248 ; (1856), 6 E. B. 
827 ; 10 Digest 740, 4625, which could be applied to inquiries as to a local authority’s 
compliance with its own standing orders, 

(s) Ashbury Bait Curricle <fe Iron Co. v, Biche (1875), L. E. 7 H. L. 653; 13 
Digest 854, 922. But cf, Sinclair v. Brougham, [1914] A. C. BQB, affg. sub nom. Be 
Birkbeck Permanent Benefit Building Society, [1912] 2 Ch. 183, C. A. ; 12 Digest 282, 
2517, and Banque Beige pour UBtranger v. Hambrouck, [1921] 1 K, B. 321; 35 
Digest 168, 9. 

(t) 8 Halsfoury (2nd ed.), p. 96. See, however, York Corpn. v. Henry Leetham S 
Sons, p. post. 

(u) Wenlock (Baroness) v. Biver Dee Co. (1883), 36 Ch. D. 675, n. ; (1885), 10 
App. Cas, 354, H. L. ; 13 Digest 367, 1662, per Lord Watson, at p. 362, over- 
ruling in effect the view expressed by Blackbukn, J., in Taylor v. Chichester and 
Midhufst Bail. Co. (1867), L, R. 2 Exch. 356 ; revsd. (1870), L. R. 4 H. L. 628 ; 18 
Digest 356, 929. . 

(a) See, for example, S. Pearson Son, Ltd. v. Dublin South Bastern Rail. 

Co., [1909] A. C. 217; 88 Digest 880, 775. ■ 

(b) New Windsor Corpn. v. Stovell (1884), 27 Ch. D. 665 ; 13 Digest 358 , 937 ; Taff 

Vale Rail. Co. v. Macnabb (1873), L. R. 6 H. L. 169 ; 38 Digest 251, 15 ; Municipal 
Mutual Insurance, Ltd. Pontejf act Corpn. {19V7),1 WIj. 671 ; 18 Digest 358, 655. 

(c) See, for instance, the Trade Disputes and Trade Unions Act, 1927, s. 6 (2) ; 19 

Halsbury’s Statute8 749, and v. Poptor Corpn., [1929] 1 K. B. 750 ; Digest (Supp.) 
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purports to free that authority from either a statutory or a common law 
obligation is, generally speaking, void; but in the absence of express 
prohibition, the authority may show that such a contract is in fact 
reasonable and valid (d). It is, for example, often the practice when 
acquiring land under a statute incorporating the Lands Clauses Acts 
to contract out of the provisions of sect. 128 of the 1845 Act (e) (which 
gives a right of pre-emption to the person owning the land from which 
that acquired was severed), and such a contract will normally be held 
to be reasonable. . , : . . . . ' 

Cases in which a local authority purports to contract not to exercise 
its statutory powers, to deprive itself of the right to exercise its statutory 
powers, or to grant monopoly rights, are common. The principles 
involved are similar. 

As a general proposition, where powers are confeped upon a local 
authority, which powers are exercisable for the public good, then the 
authority must not and cannot contract that it will not exercise those 
powers (/). Compare this, however, with the suggestion (post) that an 
authority may, in purchasing land, restrict itself to using the land for 
certain only of the purposes for which it may lawfully acquire land (g). 
The distinction is not clear. Furthermore, other doubts have been 
cast upon the proposition, so far as it concerns the commercial dealings 
of local authorities in connection with authorised functions (h). How- 
ever, in York Corpn. v. Henry Leetham & Som (i), Russell, J., con- 
firmed and to some extent extended the proposition in a way difficult 
to reconcile with the Hastings Case{h), but fortunately the position 
was fully considered shortly afterwards by the House of Lords in 
Birkdale District Electric Supply Ltd, v. Southport Corpn (j). The 
position now seems to be that so far as ordinary commercial and 
contractual dealings of statutory bodies take place in connection with 
the purposes for which they were constituted, the doctrine of ultra vires 
will not be rigidly applied. Whether or not this is a desirable con- 
clusion is doubtful, for it may well be said that some restrictions upon 
the contractual powers of local authorities in relation to their trading 
undertakings and also to other public undertakings should remain, 

(d) Joshua Buckion S Co,, Lid, v. London fSb, North Western Bail, Co, (1917), 
87 JL. J. (K. B.) 234 j 8 Digest 59, 390 ; Sutcliffe v. Great Western Bail, Co,, [1910] 

1 K, B. 478 ; 8 Digest 62, 416 ; Doolan v. Midland Bail, Co, (1877), 2 App. Cas. 792 ; 
8 Digest 20, 370, 

(e) 2Hal8bury*s Statutes 1150. 

(/) Harbowr Trustees v, Oswald (1883), 8 App, Gas. 623, H. L, ; 11 Digest 
103,^. Fwte Lord Bi/ACKbubn, at p. 634 : 

I think that where the legislature confers powers on any body to take lands 
compulsorily for a particular purpose, it is on the ground that the using of that land 
for that purpose will be for the public good. Whether that body be one which is 
seeking to make a profit for shareholders or, as in the present case, a body of trustees 
acting solely for the public good, I think in either case the powers conferred on the 
body empowered to take the land compulsorily are iritrasted to them and their 
successors, to be used for the furtherance of that object which the legislature has 
thought sufficiently for the public good to justify it in intrusting them with such 
power®, and, consequently, that a contract purporting to bind them and their 
successors not to use those powers- in void.’*- 

See also Brown v. Dagenham U,D,C„ [1929] 1 K. B. 787 ; Digest (Supp.), the 
decision in which has now, however, been superseded by s. 121 (1) of the L.G.A., 
1983 ; 26 Halsbury’s Statutes m' 

(g) WiUiamsmv, Sunderland Corpn, (18^2), 9 T. L, R. 143 ; 40 Digest 810, 26SS ; 
A,-G, V. BUtckpml Corpn, (1928), 26 L. G. R..160 ; Digest (Supp.). 

(h) A,>-G, V. Emiings Corpn, (1902), 67 J. F, 165 ; 18 Digest 866, 992, 

(i) [1924] 1 Ch. 557 ; Digest (Supp.)., 

(i) [1926] A. C. 355 ; Digest (Supp.). The judgment of Lord SumneeJe this 
case reviews all the authorities in a manner which prevents an adequate 'summaiy’-. 
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since , they exist for the public benefit and the public are concerned, 
both practically and financially, should an authority fetter itself by 
what might turn out to. be an extremely burdensome contract. 

Another aspect of the principle referred to concerns the power of 
an . authority to, grant monopoly rights. The matter has frequently 
arisen in recent years in connection with the grant of consents to the 
erection of overhead wires in connection with wireless relay services (&), 
and some authorities have purported to grant a monopoly to an 
individual or body to supply these services, not only by exercising their 
power of refusing all other applications of a similar nature, but by' 
contracting with the individual or body concerned, in many cases for a 
monetary payment, not to allow any other wires to be erected for that 
purpose. There is no decided case on the point, but from careful 
analysis the author is of opinion that while the authority may refuse 
any or all applications as it pleases, subject to the applicant’s right 
of appeal under s. 7 of the same Act, it may not contract with one 
applicant that it will grant no further applications, since this would be 
in derogation of its statutory powers. Except where a monopoly is 
granted in the ordinary way of trade, e.g. a contract to obtain for a 
period at a certain price all goods of a certain type which the authority 
requires (which would presumably be intra vires), it seems that such a 
grant is not validated by the decision in Birkdale Electric Supply Co, v. 
Sovthport Corpn, (1). 

If a local authority is applying or proposes to apply to Parliament 
for additional powers, it is not ultra vires to enter into a contract which 
would be authorised by the powers which it is hoped to obtain, so long 
as the powers are subsequently obtained and the contract is made 
conditional upon the grant of those powers (m). Following upon this, 
it is within the powers of a local authority, and in fact is the usual 
practice, to enter into a contract for the purchase of land, conditional 
upon the grant of consent by the M. of H. to the proposed purchase, 
where such consent is essential to the validity of the purchase. 

Apart from the question whether or not a local authority may 
contract not to use its statutory powers, it is well settled that the courts 
will not compel an authority to do an act (other than a duty imposed by 
statute) even if, in fact, it is partially completed and is for the public good. 

Where part of a contract (or even of a resolution) of a local authority 
is bad because it is ultra vires, the part which is good may be severed 
from the rest and will be valid, unless it is an integral part of and cannot 
be severed from the whole (n). This rule should be distinguished from 
cases where part of the consideration for an agreement is illegal, for 
then the whole agreement is illegal (o). 

It may be noted that gratuitous agreements are, in general, ultra 
vires (p), though there may be exceptions to this (q), [627] 

(Jfe) 1925, s. 25 ; 13 Haisbury’s Statutes 112S. 

(0 See note (j), ante, p. 268. 

(m) Taylor v. Chichester and Midhurst Bail, Co. (1870), L, R. 4 H. L. 628 ; 13 
Digest 356, 

(n) ^Fichering v. Ilfracomhe Rail. Co. (1868), h, H. 8 C. P. 235 ; 10 Digest 1182, 
8383 ; though this ease conflicts with the earlier decision of KindersUy, F.-C. in 
Hattersley v. Shelhurm (Bari) (1862), 31 L. J, (Ch.) 873 ; 10 Digest 1130, 7963, 

(o) Featherston v, Mutchinson (1590), Cro. Elte. 199 ; 12 Digest 291, 2396 i 
Fearce v. Brooks (1866), L. R. 1 Exch. 213 ; 12 Digest 264, 2IS6, 

(p) MuUiner v. Midland Rail. Co, (1879^ 11 Ch. D. 611 ; 11 Digest 121, 139 ; 
AyloU V. West Ham Corpn., Sisson v. West Ham Corpn,, [1926] 1 Ch. 30 ; 34 Digest 
85, 628; A,-G, v. Tynemouth Union, [1930] 1 Ch. 616 ; Digest (Supp.). 

(q) Normandy v. Ind, Coope ^ Co,, Ltd,, [1908] 1 Ch. 84 ; 9 Digest 537, 3636, per 
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Limitations arising from the. necessity of complying with formalities 
are nowadays concerned largely with the use of the corporate seal. 
Before Jnne 'l, 1984 (r), the situation was complicated by the fact that 
different rules applied to the contracts of different types 'oi local 
authorities. For instance, contracts of borough and urban . district 
councils entered into in relation to matters arising tinder the Public, 
Health and Housing Acts had to be under seal if their amount or value 
exceeded £50 (s). Similar provisions were contained in a number of 
other Acts. Contracts of other authorities and of borough and urban 
district councils when not acting under these Acts were subject to 
the common law rules relating to the subject. The L.G.A., 1988 (1), 
repealed sect. 174 of the P.H.A., 1875, without re-enactment, ** thus 
assimilating the position of urban authorities when exercising public 
health or housing powers to that of county, rural district and parish 
councils, and to that of the urban authorities themselves when acting 

as local education authorities [628] 

The common law rule (with its exceptions) which now applied to 
local authorities to which the L.G.A., 1988, applies and, in the absence 
of special statutory provision, to all other local authorities, is as 
follows; 

Any agreement made or entered into by a local authority, unless 
specially exempted by statute, must be under the seal of the local 
authority (u), except : 

(1) in the case of a contract of a trivial nature, that is, one which is 

too insignificant to be worth the trouble of affixing the common 
seal (b) ; 

(2) in the case of contracts for matters which are very frequently 

recurring, so that it would again not be worth the trouble of 
affixing the common seal each and every time the matter in 
question arose (b) ; 

(8) where work is done or services are rendered at the request of 
the corporation in respect of matters for the doing of which 
it was created, whether essential to its purposes or otherwise, 
and the benefit of the work or services is accepted by the 
corporation, so that a contract to pay would foe implied in 
the case of a private person, a similar implication would be 
made in the case of a corporation, in spite of the fact that 
there is no seal (c) ; 

Kekewich, J., at p. 102 ; and see, for example, the Poor Law Act, 1980, s. 67 ; 12 
Halsbury’s Statutes 100, and the 1930, s. 181 (3) ; 29 Halsbury’s Statutes 

448. 

(r) The date when the L.G.A., 1983, came into force. See s. 308 ; 26 Halsbury’s 
Statutes 470, 

(s) F.H.A., 1875, s, 174 (repealed) ; Housing Act, 1925, s. 57 (3) (repealed) ; 
Nixon V. Erith U.D.C., [1924] 1 K. B. 819 ; Digest (Supp.) ; W. Jligglm, Ltd. v, 

Corpn., [1927] 1 Ch. 128 ; 35 Digest 101, ^7. 

(t) Sched. XL, Fart I. ; 26 Halsbiiry’s Statutes 516. 

(u) Local Government and Public Health Consolidation Committee, Interim 
Heport, 1933, pp, 61 et scq. 

(a) Liidkm Corpn. v. Charlton (1840), 9 C. & P, 242, N. P.; subsequent pro- 
ceedings, 6 M. & W. 815 ; 13 Digest 278, 86 , per Rolfe, B. ; Austin v. Bethnal 
Orem Guardians (1874), L. R. 9 C. P. 91 ; 13 Digest 882, 1114, per Colehidge, C.J. 

(5) Austin V. Bethnal Green (Chiardians), supra, confirming the principle estab* 
lished in Church v. Imperial Gas Light and Coke Co. (3838), 6 Ad. & El. 846 ; 18 
Digest 285, 169, and adopted in Ludlow Corpn. v. Charlton, supra. 

^ (c) Laxtford v. Bilkrieay [1908] 1 'K, B. 772 ; 13 Digest 894, 1198. Since 

this ease relief has been given upon a quantum meruit where part of certain 'ivork and 
sendees %vere completed : Hodge v. Matlock Bath and Scarthin Kick V.D.C. afidNuUall 
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' (4) the doctrine of part performance' will operate in equity in the . 
same manner as if the corporation was an individual (d). 

It may be argued that the fourth exception is not an exception at 
allj since ultimately there is executed a document . under seal* It is 
submitted, however, that it does in fact. constitute an exception,' for 
equity recognises the existence of a contract and will enforce it, although ' 
it does require' a sealed contract to be completed for that, purpose. '£629 J 

As to other formalities, sect. 266 (2) of the L.G.A,, 1968 (e), provides 
that all contracts, made by a local authority are to be made in accordance 
with the ' standing orders of the local authority. This provision is, 
however, directory only, for a person contracting with a local authority 
is not bound to inquire whether the standing orders have been complied 
with, and even a Contract which is entered into with Ml knowledge by 
all parties that the standing orders have not been complied with will 
yet be valid, so, long as the contract is not affected by the restrictions 
imposed by the doctrine of ultra vires. Non-compliance with a local 
authority’s standing orders does not, therefore, render a contract 
ultra vires. 

Other formalities, e.g. the necessity to obtain the consent of a 
Government department in cases where the acquisition of land is 
subject to such a consent, do not require special discussion, but the 
general principles of the doctrine apply, and failure to obtain a necessary 
consent will render a contract ultra vires. £630] 

The cure for failure to seal a contract requiring a seal is to execute 
a new contract under seal (/) and this is the distinction between contracts 
ultra vires heeause of lack of contractual capacity and those ultra vires 
because of failure to comply with an essential formality. Complications 
arise where the contract has been partially or wholly executed before 
the seal is affixed. In a case where a contract had been partially 
executed before the seal was affixed the original defect was held to be 
cured by the subsequent sealing, since the completion of the work was 
held to be a sufficient consideration (g). This was later extended to 
contracts whose consideration was wholly executed, on the grounds 
that a promise under seal, whether made for a past consideration or 
without consideration, is binding and as it was not ultra vires for the 
local authority to pay for the work of which they had had the benefit, 
it could not be ultra vires foT them to bind themselves to pay by an 
instrument under seal (/). 

It has been suggested that lack of formality does not render a 
contract ultra vires, since it is not concerned with the power whence the 
corporation derived contractual capacity. This view is not subscribed 

(1910), 74 J. P. 374 ; (1911), 75 J. P. 65 ; IS Digest 395, 1194 ; Douglass v. Rhyl 
JJ.D.C., [1913] 2 Ch. 407 ; 13 Digest ^8Q,113S ; Faraday r.Tamwortk Union (1916), 
81 J. P. 81 ; 13 Digest 380, 

(d) Crook V. Seaford Corpn. (1871), L, E. 6 Ch. App. 551 ; 13 Digest 36, 1207. Cf. 

Kidderminster Corpn. v. Hardwick (1873), h. E, 9 Exeh. IS ; 13 Digest 390, 1163, where, 
although an agreement was signed and a deposit paid, hut there was no part per- 
formance. Note also that equity has no jurisdiction in monetary claims tor goods 
or services, so that although the third exception may he applicable, as in Hodge v. 
Matlock Bath and Scurthin Nick U.D.C., note (c), supra, there can be no claim on the 
ground of part performance ; Crampfon v. Varna Rail. Co. (1872), h. R, 7 Ch. App. 
562 ; 13 Digest 398, 1212. . ■ . ■ 

(e) 26 Halsbuiy’s Statutes 447. 

(f) Brooks, Jenkins cfc Co. v. Torymy Corpn., 1^02} I K. B. 601 ; 13 Digest 390, 
2M§ ; this is not the same as ratification. , ' 

(g) Melliss V. Shirley Local Board (1886), 14 Q. B. D. 911 ; reversed (1885), 
16 Q. B. D. 446, upon another point ; 12 Digest 274, 2236. 
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to, siEce a local authority cannot enter into a valid contract: without 
complying with the ‘requisite formalities, thus, it is submitted, invoking 
the principles of . the doctrine* It has also been suggested (A) that an 
unsealed contract is not void but unenforceable, but the view is put for- 
ward that to cure the defect by executing a contract under seal (except 
'where the execution of a sealed contract is ordered by the court in an 
action for' specific ‘performance) is to execute a new contract to replace 
that avoided, and is not to render enforceable' an unenforceable' contract; 

mi' 

Appicatioa to the Acquisition of, and Dealings in, rroferty*— 
Originally there was no restriction upon the right of a corporation to 
: acquire property,' real or personal, but from the time of Edward I. 
various mortmain Acts prevented a corporation from acquiring land 
without licence from the Crown. Land assured to a corporation without 
such licence is forfeited to the Crown, but the title of the Crown is not 
complete until entry and, in the event of failure to enter, the corporation 
may retain the land and the title becomes good as against the Crown 
after sixty years (i). 

The law of mortmain has now, however, only a limited application 
to the acquisition of land by local authorities, and no licence is required 
where the land is acquired for any purpose for which the local authority 
has by Act of Parliament power to acquire land (&). Almost all land 
held by local authorities is now held by virtue of statutory authority. 

Parliament’s usual procedure, so far as local authorities are con- 
cerned, has in the past been to grant power to acquire land for specific 
purposes only, and it was not until the L.G.A., 1938, that a general 
power to acquire land for the purpose of any of a local authority’s 
functions was given to local authorities by public general Act. Under 
that Act, however, not only may a local authority acquire land by 
agreement for the purpose of any of their functions under this or any 
other public general Act ” ( 1 ) but, with the consent of the M. of H. it 
may acquire land notwithstanding the fact that it is not immediately 
required for the purpose in question ,* pending user for that purpose 
it may be held and used for the purpose of any of the authority’s 
functions (m). This general power does not extend to the acquisition 
of land for purposes arising out of a local Act. [6323 

Some municipal corporations have by charter additional powers of 
acquisition, but in such cases the law of mortmain will apply. In the 
absence of such a power a municipal corporation may, with the consent 
of the M. of H., acquire land by agreement to be held as part of the 
corporate estates of the borough, and this land need not immediately 
be appropriated to any particular purpose (n). 

Furthermore, gifts of property, real or pers onal, may be accepted, 

(h) B, V, Norwich Corpn, (1882), 46 J. F. 308 ; 13 Digest 363, See also 

R. V. Fresi (1850), 16 Q. B. 32 ; 13 Digest 364, 983, and Bournemouth Comrs, v. Watts 
(1884), 14 Q. B. D. 87 ; 13 Digest 385, im, 

(») Mortmain and Charitable Uses Act, 1888 ; 2 Halsbury’s Statutes 885 ; Crown 
Suits Act, 1769 ; 10 Halsbury’s Statutes 433, ■ 

(k) Mortmain and Charitable Uses Acts, 1888 and 1892 ; 2 Halsbury’s Statutes 
885, 398. ‘‘ Local authority ” is defined by s. 2 of the 1888 Act as ‘‘ any county 
council, council of a municipal borough, sanitary authority, or any body having 
power to make a rate for public purposes, or by the issue of any precept, certificate 
or other document to require payment from some authority or officer of money which 
may render necessary the making of any such rate.” 

(l) L.G.A., 1938, s. 157 ; 26 Halsbury^s Statutes 891. 

(m) Ibid., s. 158 ; ibid., 892. , ' 

(n) Ibid., s. 171 ; iMd., 400. 
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held 'EEd sdiaMstered by a local authority for aay local public purpose 
or for ■ the' beneit ' of the mhabitauts 

■ It will be noticed that in some cases consents of GoTernment 
departments are a necessary preliminary to the purchase of land, ■ and 
acquisition without such consent is vltra vires* Where no consent is 
, necessary, but it' is desired to defray any part of the cost of acquisition 
out of loan, control can in practice often be' exercised by the Govern- 
ment, though refusal of consent to borrow will only imdet tdira' vires ' 
the raising of a loan and, -if thought fit, the expenditure may stil be 
; defrayed out of revenue. 

Though the acquisition of land is so strictly controlled by the 
doctrine of iMra vires^ a local authority may sofiaetimes be compelled 
by force of ' circumstances to acquire more than is actually required for 
the authorised' purpose (p), or may even find it advantageous to do so, ■ 
where by selling the surplus it may be reimbursed, , eith^ wholly or . 
in part. It seems that in certain circumstances this course may, bc' 
valid (g). , . 

Powers to acquire land compulsorily are limited, and where power 
is given to acquire land compulsorily for a specific purpose the land 
may not be taken for any other purpose (g). Two forms of procedure 
are available, though not for every purpose for which compulsoiy 
powers are available, i.e, by way either of a compulsory purchase order 
confirmed by the appropriate authority, or of a provisional order con- 
firmed by Parliament. Details of both these procedures may be found 
elsewhere. [^34*3 

So far as personalty is concerned, both statute and case law are 
distressingly silent. 

It was long ago held that a corporation aggregate generally had 
unlimited power to acquire and hold personal property of every kind (r), 
but the same cannot truly be said of local authorities. So far as lease- 
hold land is concerned, the position is governed by the statutory rules 
relating generally to the acquisition of land (^). Apart from leaseholds, 
from general principles it is probable that power to acquire personalty 
(other than by ^ft) (^) is restricted to that necessary or reasonably 
required for carrying out the functions of the authority. Other statutory 
powers available include power to levy rates, but specific powers to 
acquire chattels are uncommon and in order to ascertain the validity 
of any transaction it is usually necessary to ascertain whether expenditure 
on that object is or is not within the authority’s powers. 

The effect of the doctrine upon the powers of a local authority to 
use and to dispose of property is of great interest. So far as user is 
concerned two aspects of the doctrine are concerned : 

(1) a local authority may not spend money on property — in, for 
example,' its upkeep and repair — except for authorised 
, ' purposes ; 


(0) L.O.A.J 1033, s. 268 ; 26 Halsbury’s Statutes 449. 

(p) As, for example, when exercising compulsory powers, see I..G.A., 1933, 
Sched. VI. ; 26 Halsbury’s Statutes 508.- 

(g) Gmrnay v. Londm Corpn* (1866), L'. -B. 1 H. L. 34 j. 11 Digest 117, m. See 
also the P.HA,, 1925, s. 83 ; 13 italsbuiy’s Statutes 1153. 

(r) Wmksmdrs Case (1591), 4 Co. Rep. 04b ; 13 Digest 372, Jfd37. 

(s) But see Be Lotidon and Colonial Co*, Borsey^s Claim (1868), L. R. 5 Eq. 
561 ; 9 Digest 665, 4424, and Truro Corpn* v. Mam, [1902] 2 K, B. 700, C. A. ; 13 
Digest 371, idar. 

(1) L.GA.., 1933, s. 268 ; 26 Halsbury’s Statutes 449* . 

IU.O.L. XIII.— 18 
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(2) the property of a local authority may not be used; even where 
the expenditure of money is not involved, except for authorised 
puiposes. 

Bestrictions . tipon expenditure have already been discussed. 
Restrictions upon user, whether or not expenditure is involved, have 
usually arisen from the statute giving the power of acquisition, for the 
power /has normally , been to acquire property for specified purposes 
only. This principle, however, has to a great extent had to be aban- 
doned since the grant of general acquisitive powers by the L.G.A., 
Where land is acquired under this Act it is necessary, in order 
to determine the validity of the acquisition, not to examine the enabling 
statute 'but to determine whether the purpose for which the land was 
acquired Is a lawful function of the local authority. 

The restrictions imposed by the doctrine are very' strict and have 
been held to prevent a local authority from letting a recreation ground 
to a football club, even for one day (w). In another case a local authority 
purchasing land under powers permitting acquisition for the purposes 
of public walks or pleasure grounds {a) decided to erect town buildings, 
a museum^ public library, school of art and a conservatory (h). In the 
High Court, only the erection of the museum and conservatory was 
held fnfm vires ^ though on appeal the right to erect a free library was 
allowed, on the ground that it was conducive to the better enjoyment 
of the public walks and grounds as such. User for any other purpose 
of land acquired as parks and pleasure grounds will nearly always be 
restrainable, as before appropriation can take place it will be necessary 
to show that there is no longer any need for the pleasure ground and 
this may well be a difficult task. [6863 

Where land is acquired in advance of requirements it may tem- 
porarily be used for the purpose of any of the local authority’s functions. 
A common practice is to let the land until it is required under sect. 164 
of the L.G.A., 1988 (c), and this section is, therefore, in extension of 
sect, 168 because the leasing of land is not user, but a species of alienation. 
Its effect is to dispose, for the period of the lease, of a part of the local 
authority’s interest in the land. 

User of land may be restricted in other ways than those arising out 
of the statute authorising or affecting the acquisition, by restric- 
tions imposed by the vendor or donor or by a predecessor in title and 
contained in the conveyance, or by the action of the authority itself. 

So far as personalty (except^ chattel interests in land) is concerned, 
the interest of the local authority in its property is absolute and the 
mode of user cannot be restricted, so as to invoke the doctrine of 
ultra vires ^ by reason of the contemplation of a particular user in the 
mind of either party at the time of acquisition, though a sale or gift 
fo a local authority maybe the-- subject of a trust and in that event ■ 
failure to observe its terms would be a breach of trust. In other words, 
though it may not be vitra vires to use the property for' a purpose not 
csontemplated by the trust, the local authority can be restrained from 
so doing. 

The question of land is more difficult. Although land which is no 


(«) ^.-0. V. LongMmough Loced Board (1881), The Times Newspaper ^ May 81. 
(a) 1848 (the provision corresponding to s. 164 of the 1876). 

(h) .4..^ V. Sunderland Cmpn. ( 1876 ), 2 Ch. D. 664 ; 11 Digest 120, m. 

(c) 26 Halsbuiy’s Statutas 807. 




Ultra Vibes 


275 


longer required for the purpose for which it was acquired may be appro- 
priated to any other purpose, approved by the M. of H., for which the 
local authority is authorised to acquire land, such appropriation is 
subject to several restrictions, of which the most important is that the 
appropriation is subject to any covenant or restriction affecting the use 
of the land (d). “ Restriction,’’ in the phrase any covenant or 

restriction,” refers to matters analogous to the word covenant'” and 
cannot be intended to apply, for example,' to restrictions on user imposed 
by the statute authorising acquisition, for it is to-^' overcome these 
restrictions that the power to appropriate is given. 

That a local authority may buy land subject to covenants restricting 
its user is clear. In one case (e) a covenant to keep land purchased by 
agreement as an open space free from buildings other than those spech , 
fically mentioned in the covenant was held to prevent the authority 
from erecting lavatories. ' 

Ail statutes passed since 1845 (/) which authorise the acquisition of 
land, automatically incorporate (unless they specifically exclude) the 
provisions of the Lands Clauses Acts. Certain provisions of these Acts 
apply to land acquired by agreement and others to land acquired com- 
pulsorily. Among the provisions applying to compulsory acquisition 
is one having the effect of releasing the acquiring authority from any 
covenant which would prevent user in accordance with the authority’s 
statutory powers, and substituting a right to compensation for the 
benefit of the covenantee (g). It has been held (k) that this rule also 
applies to voluntary acquisitions, unless the special Act specifically 
excludes the provisions relating to compulsory acquisition (i). Sect. 
176 of the L.G.A., 1938 (k)^ excepts the provisions of the Act of 1845 
relating to the acquisition of land otherwise than by agreement, in the 
case of land acquired by agreement under the Act of 1933, but it can be 
argued that it does not expressly exclude sect, 68 (1), Whether or 
not Kirby V, Harrogate School Board (h) will apply to purchases under 
the L.G.A., 1933, has not yet been decided, but the author’s opinion (m) 
is that it will not, and that in voluntary acquisitions a local authority 
will be bound by covenants running with the land purchased. 

In passing, it may be noted that the dedication of land to the public 
as a highway is not necessarily inconsistent with the functions of the 
authority and may consequently be intra vires (n), [6393 

Local authorities, highway authorities, sewage and disposal 
authorities, river conservators, etc., often have power to use land of 
which they are neither the owners or tenants. In the case of highways, 
for instance, there vests in the highway authority the area of user,” 
viz. so much of the soil and sub-structure as is necessary to enable the 

(fl) L.G, A., 1933, s. 163 ; 26 Halsbury^s Statutes 396. 

(e) . iStourdiffe Estates Co*, Ltd. v. Bournemouth Corpn., [1910] 2 Cli. 12 ; 33 
Digest 51, S07. ■ Ct A.-G. y. Poole Corpn, ( 1937 ), 101 J. F. 498 j Digest (Supp.). 

: {/) Me MiUs^ Estate, Ex parte Comrs. of Works and Public BuiMings (ISB6), 34 
eh. B. 24 ; 51 J. P. 151 j 11 Digest 254, U$7 ; Be Cheny’^s Settled' Estate (186%), 4 
Be G. F. & J. 332 ; 11 Digest 253, 1555. 

(g) Lands Clauses Consolidation Act, 1845,- s. 68 ; 2 Halsbury’s Statutes 1134. 

(h) Kirby v. Harrogate School Board, [1896] 1 Ch. 437 ; 11 Digest 145, 297. 

(i) Ferrar v. London Sewers Cmnrs. (1869), L. R. 4 Exeb. 227 ; 1 1 Digest 134 , 21 J. 

(Jfc) 26 Halsbury’s Statutes 408. 

(l) 2 Halsbury’s Statutes 1134. 

(m) See article “ The L.G.A., 1933—* Acquisition of land by agreement subject 

to restrictive covenants,” 80 Sol. Jo. 844— 6; ' 

(n) B. V, Leake (Inhabitants) (1833), 5 B. -:& Ad. 469 ; 26 Digest 290, 22S ; Grand 
Junction Canal Co. v. Petty (1888), 21 Q. R. D. 273 ; 11 Digest 121, 142. 


S76 Local Goveenmeot 'Law and Administeation p^oL 'XIII. 

authority to perform its statutory duties of repair and maintenance (o), 
but the authority is neither the owner nor the tenant of the highway. 
■p40|: . . 

// ■Part. VII. of the L.G.A.,, 1938 (p), is entitled “ Acquisition of, and 
' .■Dealings in,: Land.’’ Dealings in land cover both user and alienation 
and care must be taken to distinguish the two. 

: '/ Alienati^ may be either of the whole interest possessed by a local 
authority, or of only a part. The former may only take place by sale,: 
in consideration either of one sum or, in the case of land, of a perpetual 
•rent charge (though, since this latter is, if not limited to take effect in 
remainder after or expectant upon the failure or determination of some 
other interest, a legal interest, alienation in consideration of such a rent 
charge would he only a partial alienation). A local authority— at any 
rate if a municipal corporation — may not make a gift of its property, 
since this would be a breach of trust. 

The latter may take place by lease, by mortgage, or by the grant of 
an easement, all of which leave the corporation in possession of a lesser 
interest than it possessed before. 

At common law there is no restriction upon the power of a municipal 
corporation or even of any other local authority to dispose, of its pro- 
perty (q). The doctrine of tdira vires, the trust imposed upon municipal 
corporations (f) and statutory prohibitions all limit this power. Apart 
from statutory prohibitions the general principle is that a local authority 
may not alienate its property so as to prevent itself from properly 
discharging its functions. The main statutory power is to sell, with the 
consent of the M. of H., any land which is not required for the purpose 
for which it was acquired or is being used (s). The principle to be 
adduced from this is that it is ultra vires to sell land if it is (or, pre- 
sumably, may in the future be) required for the purpose for which it is 
acquired or has since been appropriated (t), [641] 

Where the Lands Clauses Acts are incorporated with the Act 
authorising acquisition, sect. 127 of the 1845 Act (u) requires super- 
fluous land to be sold within a certain period, failing which it vests in 
the owner of the adjoining land. Normally, however, this section is 
expressly excluded by the special Act. The meaning of the term 
“ superfluous lands ” has been very fully discussed in a large number of 
cases (a). [642] 

In selling land there is nothing to prevent a local authority from 

{«) Hertfordshire County Council v. Lea Sandt Ltd. (1933), 98 J. F. 109 ; Digest 
(Supp.). As to other functions, see Winch v. Thames Conservators (1872), L. R. 7 
€. P. 458 ; 26 Digest 262, 35 ; (1874), L. R. 9 C. P. 378 ; 18 Digest 401, 1233 ; 
Salisbury and Fordingbridge Drainage JtHsirict Board v. Southern Tanning Co. (1920), 
m., [1927] 2 K. B. 566 ; 41 Digest 51, 37$. 

(p) 26 Ha!sbury*s Statutes 391. 

(g) E. V. Watson (1788), 2 Term Rep. 199 ; 18 Digest 413, 1332 ; Colchester 
CoTpn. V. Lowien (1813), 1 Yes. & B. 220 ; 13 Digest 373, lOdS ; Evan v. Avon Corpn. 
(1860), 29 Beav. 144 ; 13 Digest 870, 1021 ; Re Kingsbury Collieries, Ltd. and Mooters 
Contract, [1907] 2 Ch. 259 ; 9 Digest 604, 4032, per Kekewich, J., at p. 264 ; contra, 
A.-G. V. Plymouth Corpn. (1846), 9 Beav. 67 ; 13 Digest 365, 987, where confusion 
appears to have existed between the meanings of “ power ” and duty.” 

(r) E. V. Leake (Inhabitants) (1833), 5 B. A; Ad. 469, per Parke, J., at p. 478 : 

26 Digest 290, 225. ’ V. ^ 

(s) L.G.A., 193$, ss. 166, 170 ; 26 Halsbury’s Statutes 397, 400. 

(i) Muiliner v. Midland Mail. Co. (1879), 11 Ch. D. 611, per Jessee, M.R., at 
p. 623 ; 11 Digest 121 , 139 ; Paiermn y. St. Andrems Fromst (1881), 6 App. €as. 833, 
H. h. ; 26 Digest 292, 241. 

(u) 2 Halroury’s Statutes 1158. 

(a) M.g:Grem Western EaB. Co. v. MayiU74}, h. R. 7 H. L. 283 ; 11 Digest 283, 
2121 ; Bern v. Great Mmtem Euil. Co. '(1879),. 49 L. J. (Q. B.) 197 ; 11 Digest 285, 
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imposing restrictiye covenants, although,; where consent to ■ the sale is 
necessary, it appears that the consent should cover the terms of ' the 
^ proposed covenants (b). £6483 

General power to let land ' is also given by the li.G.A*, liSS {e% to 
local authorities other than parish councils. Special powers are pveii' 
to parish councils (d), and, in relation to corporate land, to municipal 
corporations '(e). , £6443 ' \ 

Alienation by way of mortgage 'has already been referred to in 
considering the effect of the doctrine upon' the borrowing powers' of 
local authorities. ■ Only two powers exist, that of ,a municipal 
corporation to mortgage corporate land (/), and that of a local authority, 
•to borrow for .public health purposes on the security of sewage disposal 
works (g). The latter power seems to be an exception from the general 
rule that a local authority cannot, by alienation, incapacitate itself 
from the discharge of its functions. £6453 

The position relating to the grant of easements is obscure. What- 
ever powers do exist, an easement cannot be granted by or acquired 
against a local authority if it would prevent the due discharge of the 
authority’s functions. As the definition of land in the L.G.A., 1988 (/), 
includes any easement in, to or over land, the powers conferred by that 
Act (Jf) to dispose of land would include the grant of an easement. 

Torts and the Doctrine of Ultra Vires. — ^A corporation per se has no 
mind, and is thus incapable of intending to commit any act. It must 
always act through an agent, and it becomes necessary to attribute to 
the corporation the state of mind of the agent. 

Since no corporation is formed for the purpose of committing wrong, 
it may be said that, strictly speaking, ail torts are ultra vires. This 
theory is untenable in practice as its effect would be to annul all cor- 
porate liability in tort. If an ultra vires act is to be regarded as some- 
thing which has in fact not taken place (and this view is borne out 
by the endeavours of the courts to re-establish persons affected by the 
commission of such an act in their original circumstances exactly as if 
nothing had taken place) there can be no liability. 

To induce corporate liability in tort it is necessary to impute to the 
corporation liability for the tortious acts of its agent and, in consequence, 
slightly to enlarge the scope of the doctrine as already explained. 
The rule is that a corporation aggregate is liable for the toitious act of 
its agent or servant, provided the three following conditions are 
satisfied i 

(1) The tort is such that an action in respect of it would lie against 

a private individual. 

(2) The person actually committing the tort is acting on 

behalf of the corporation (^) in the course of his 

{b) Davis v. Leicester Corpn.f [1894] 2 Ch. 208 ; 88 Digest 52, 314f in which the 
position is fully discussed. ' 

{c) ' S.. 164 26 Halsbury’s Statutes 89T, With the consent of the Minister, for 

any term ; without consent, for a period not exceeding seven years. 

(d) S. 169 ; 26 Halsbury’s Statutes 899. ■ 

(e) S. 172 ; ibid., 400. 

(/) S. 305 ; iMdf., 466. 

(g) S. 172 (8) ; ibid., 401. 

(g) 1986, s. 810 ; 29 Halsbury’s Statutes '^19. : 

(h) To impute liability, the person committing the tort must be a servtot or 
agent of the corporation, so that where functions are given by the legislature directly 
to certain officers who are not, in that respect, agents of the corporation, the cor- 
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:■ employment (i). Whether or not the tort is committed in 
the course of the agent’s employment is a question to be 
decided in accordance with the general principles of the law 
of agency and has no proper application to the doctrine as- 
: has ‘‘within the general scope of his -authority ” (referred to 
in the third condition) (A). 

' (a) The person actually committing the tort is acting on: the cor- 
poration’s behalf within the general scope of Ms- authority; 

' The words “within the general scope of his authority ” form the 
whole basis of corporate liability in tort. The point seems to be that 
if the corporation authorises, expressly or by implication, its agent -to 
do an act which is inim vires the authority, in the doing of which he 
commits a tort, the corporation will be liable. On the other- hand, if 
the act authorised by the corporation is one which is ultra vires the 
corporation, then liability cannot be imputed tq, the corporation if, 
in the doing of that act, the agent commits a tort (I). 

The law as interpreted by the courts is a compromise making 
definition difficult, but the judgment of Beamwell, J., in Brownlow v. 
Metropolitan Board of Works (m) is illuminating : 

“ Any person injured by the thing being done has a right to 
complain of it, and though in one sense unlawful it is still a thing 
done within the general scope of the authority of the board. The 
common illustration which strikes one is the liability of a master 
for the negligent driving of his servant. As between him and his 
servant the master may say ‘I did not authorise you to drive 
negligently,’ in one sense, therefore, the servant had been negligent 
without his master’s authority. But as against a party injured by 
the servant’s negligent driving, the servant was acting within the 
general scope of his avihority/^ 

The position in regard to acts which would be ultra vires even if not ‘ 
tortious is more difficult. In Mill v. Hawker (h) the position was fully 
discussed and in the Court of Exchequer the principle as already stated 
was apparently laid down by a majority of the court, though this point 
was not dealt with by the Exchequer Chamber on appeal. In a later 
case(o)* Avoey, J., took a different view apd held the corporation 
liable even though the act, if not tortious, was clearly ultra vires ^ but 
in spite of this it is felt that the principle enunciated is correct. 

There is a qualification to the principle as stated, in that if in 
committing the tortious act the agent thinks, and upon the facts as 
he knows them thinks rightly, that the act is ultra vires, and the act, 

poratioa cannot be liable V Fisher y, Oldham Corpn,, [1980! 2 K. B. 'S64 ; Digest 

(Supp.). 

(i) See the Judgment of Willes, tT.j in Barmick v- English Joint Stock Bank 
(1867), L. R. 2 Bxeh. 2S9,;-. 1 Digest ' 587, 2m. 

(k) Limpm v. London General Omnibus Co. (1862), 1 H, & C. 520 ; 1 Digest 505, 

22S$m-. 

(l) BmUon v. London S South Western Bail, Co. (1867), L. H. 2 Q. B. 584 ; 18 

Digest 808, 12ir ; Ormisim v. Great Western Bail. Co., [1917] 1 K. B. 598 ; 82 Digest 
' 4S, 'SS4» ^ 

(w) (1868), 18 C. B. (N. 8.) 788 ; (1864), 16 C. B. (n. S.) S46 ; 86 Digest 109, m. 
See also Green v. London General Omnibus Co. (1839), 7 C. B. (n. s.) 290 ; 18 Digest 
408, 1253, and Smith v, Martin and Kingston-upoh-Hull Corpn., [1911] 2 K. B. 775 ; 
84 Digest 40, 163. 

(«) (1874), h. E. 9Exoll. 809 s 84 Digest 186, 1552 ; (1875), L. R. 10 Exch, 92 ; 18 
Digest 419, 7393. -o . . v /. 

(o) CampbeU v. Paddington Corpn., [1911] 1 K. B. 869 j 26 Digest 429, 1483. 
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though in fact ultra vires, is in the ordinary course of business, liability 
will attach to the corporation (p). It has also been suggested that in 
addition to deciding that the tort was committed ^‘within the scope 
of authority,’^ it must be proved that the matter complained of was» 
within the ordinary course of business of the corporation. The authority 
■ quoted for this proposition (g), is, however, extremely difficult to follow. 
In certain circumstances a local authority may be protected by 
statute from liability in tort(r), but such protection will require the 
clearest enactment (^), and a local authority must, in the exercise of 
its powers, take all reasonable precautions to avoid causing injury to 
anyone (I), £649] 

Application of the Doctrine to Bye-Laws —The application of the 
doctrine of ultra vires to the bye-law-making powers of local authorities , 
is one of the' most interesting of all the applications of the doctrine. 

A bye-law iS' a form of delegated legislation, having ■ a local and 
particular, rather than a general, application. Russell, defined 
the term as follows (u) : 

‘‘ An ordinance affecting the public, or some portion of the 
public, imposed by some authority clothed with statutory powers 
ordering something to be done or not to be done and accom- 
panied by some sanction or penalty for its non-observance. It 
necessarily involves restriction of liberty of action by persons who 
come under its operation as to acts which, but for the bye-law, 
they would be free to do or not do as they pleased. Further, it 
involves this consequence — ^that, if validly made it has the force 
of law within the sphere of its legitimate operation.” 

If valid, a bye-law is as valid as, and has the force of, an Act of 
Parliament (n). The distinction between a bye-law and a statute 
rests in that the validity of a bye-law may be questioned by the judiciary, 
whilst a statute, once passed, cannot be so questioned. 

A valid bye-law possesses four characteristics : 

(1) It must be made in accordance with statutory authority, 
that is, must be made : 

(a) by an authority possessing the power of making 
bye-laws ; 

(b) for a purpose for which the particular power is 
available ; ' 

(c) applicable to those persons who are subject to the 
bye-law-making power of the authority ; 

(d) in the manner and form prescribed by the statute 
granting the power under which the bye-law is made. 

(pj'Goff r. Greai' Northern Bait. Co. (1861), 3 E. & B. 672 j 18 Digest 404, 1261. 
This case should be distinguished from Boulton v. London dh South Western Mail, Co., 
supra, but cannot be fully reconciled with Bayley v. Manchester, Sheffield and 
Lincolnshire Mail Co. (1873), h. B, 8 C. P, 148 ; 8 Digest 113, m. 

(q), Edwards ' r, London and North Western Bail. Co. (1870), L. B. 5 C. F. 445 ; 
34 Digest 136,' . 

, (f) Hammersmith and City Bail Co. v. Brand (1869), L. R. 4 H. L. 171 j 13 Digest 
1243 ■ ; Southwark and VauxhaU Water Co. v. Wandmorth Board o/'fForfe, [1898] 

2 Ch. 603, e. A. 38 Digest 32, 178. 

■ : . (s) "Metropolitan Asylum tHsirict r, Bill (ISBl), 6 App. Cas. 198, 'per Iiord' ^ 
Watson, at p, 212 ; 13 Digest 401, 1230 ; London and Brighton Bail. Co. v. Truman 
(1885), 11 App, Cas. 45 ; 88 Digest 48, 232 Edgington and Others v. Swindon Corpn^ 
(1988), 102 J. P. 478 ; Digest (Supp.). ■' 

(t) Mamhesier CoTpn. V. Famworth, [W80] A. 'C^ 171 ; Digest (Smpp.). 

(u) Kruse v. Johnson, [1898] 2 Q. B. 91 ;■ 18' Digest 826, 631. 

(a) City of London v. Wood (1701), 12 Mod. Rep. 669 ; 13 Digest 825, 604. 
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:p)' It mtist l>e eerfcaiii in its-' terms, so as to make clear its effect 
to al persons whom it affects. 

(S) It must not be repugnant to the general law. 

(4), It must be reasonable. 

'It can be said' that in a strictly correct sense, a bye-law lacking in 
any one or more of the four characteristics wiU be ultra mres.ioT it is 
Just , as much ‘" 'beyond the powers of a local authority to make, for 
example,’ an unreasonable bye-law as it is to make one for .which 
statutory authority is not available. However, there may be admitted 
to be practical convenience in (what the author regards as the less logical, 
but common, course of treating the first characteristic alone as related to 
the doctrine of ultra vires, though the absence of any of the other three 
will also render a bye-law void. Actually, the courts have found diffi- 
culty in distinguishing between the four characteristics, and especially 
between the first and the last (6), although the real distinction is that it is 
a point of law whether the first is lacking, but the question as to whether 
a bye-law is reasonable or not is, in the author’s opinion, not. one of law, 
but of fact (ii). 

It will be most convenient to comider each characteristic in turn. 
Dealing with the first, the statutory powers of a local authority to make 
bye-laws may be either general (c) or specific (d). The general powers 
available to a county or borough council (c) are so wide that it may be 
difficult to suggest a bye-law that could not by some means be brought 
within their scope, but in practice they are used much less than the 
specific poweijs. The decisions on specific powers cover such a variety 
of subjects, and turn so frequently on the exact words of an enactment, 
that it is not practicable to set out any ordered principle and they can, 
therefore, only afford some sort of a guide in considering any particular 
bye-law (e). It has, however, been said that where a bye-law has been made 
by a body having power to make bye-laws and has been duly confirmed 
it must prima facie be assumed to be valid "" unless there is on the face 
of its actual terms anything which would show that it travels beyond the 
powers given by the. Act or is repugnant to the general law in the sense 
that it goes beyond the powers conf erred by the Act (/).” Furthermore, 

(fe) SmMudkmdv, Sunderland Corpn, (1884i), 40 J. P. 850, B. C. ; 20 Digest 554, 
idSi, in which all the characteristics except the second are invoked. 

(bb) See Friend v. Breh&ut, infra, in which a similar view is expressed by Bbay, J. 

(c) The 1988, s. 240 ; 26 Halsbnry’s Statutes 240, empowers county 

and lk>rough councils to make bye-laws for the good rule and government of the 
county or borough and for the suppression of nuisances therein. The scope of such 
tye-Iaws was discussed in Burnett v. Berry, [1896] 1 Q. B. 041 ; 25 Digest 485, 32$, and 
Tkamas v. Suiters, [1000] 1 Ch. 10 jv25 Digest 485, 327 » See also Johnson v. Croydon 
Corpn. (1886), 16 Q. B. D. 708 ; 88 Digest 159, $3, 

(d) Specific powers are extremely numerous and cover a wide variety of subjects. 
They are to be found both in public general and local Acts. 

{«) Amongst the more important decisions are Everett v. Grapes (1861), 25 J. F. 
644 ; 2 Digest 250, 330 (keeping of pigs) ; Waite v. Garston Local Board (1867), 
D. B. a Q* B. 5 ; 88 Digest 105, 31$ (secondary means of access— see now ■P.H.A:., 
IM6, w, 55, 61) ; 29 Haisbuiy’s Statutes 866, 872 ; Wanstedd Local Board v. Wooster 
(1878), 87 j, P. 408-; 88 J. F. 21 ; 2 Digest 250, 332 (keeping of pigs) ; Heap v. 
Bwmky Urdm Saniiary Authority (1884), 12 Q. B, D. 617 ; 2 Digest 251, 332 
(keeping of pigs) ; Qmtel v. Eapps, [1002] I K. B. 160 ; 18 Digest 828, 633 (me of 
obscene laMuage in public vehicles) ; Wandmorth Votpn, v. Bairns, [1006] 1 K. B. 
470 ; 88 Di^t 285, $51 (collection of house refuse) ; Tanma v. If ofeti^ I7.D.C*, 
[10141^8 iC« B. 706 I ,26 Digest 555, 2508 (new streets),; v. Brehout (1014), 

70 J* F. 25 ; 25 Digest 55, MS (prohibition of tmwiii^) ; and Thames Comervaiors v, 
Kent, [1018] 2 K. B. 272 ; 44 Digest 114 , 914 (use of towpath). Though not referring 
to a bye-law Brnsi v, MMmhurgh Corpn., [1005] A. C, 21, is of considerable interest. 

(!) Oni&m V. Clarke (1017), 81 J. F. 77' ; 18 Digest 828, 040, per Heading, C J. 
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regard must be bad m testing the validity of a'bye-law to the-inteBtion 
of the enactment by which the bye-law was authorised (g). , £6523: 

In considering the application of bye-laws it may, be noted that not 
only, persons within the local authority’s area may^be subject to them 
but others as well;' for example, a person outsidC' the area of an 
■authority may oommit a breach of the authority’s building bye-laws 
by causing a building to be erected within the area, and that although 
lie may never have entered the area/ The bye-law, in fact, applies 
not to persons ' within the area of the authority, but to the acts of a 
person, wherever he may be, committed within that area. 

■ Before the coming into force of the L.G.A., there were two 

principal codes of procedure for making bye-laws,, but these are noW' 
assimilated (i). Compliance with this procedure is normally essential 
to the validity of the bye-laws; they must be made under the common 
seal of the authority (in the case of a parish council, under the hands 
^ and seals of two members), and require the confirmation of the con- 
firming authority (k). Before submission for confirmation they must 
be advertised and deposited for public inspection. Failure to submit 
a bye-law for confirmation will make it unenforceable, and it is now 
expressly provided that the validity of a bye-law is not to be questioned 
on the ground that it has been confirmed by the wrong authority (I). 
Though a bye-law requiring confirmation is of no effect until confirmed 
by the proper authority, confirmation is of itself in no way conclusive 
of the validity of a bye-law, which may yet be ultra vires in any of the 
ways stated (m). 

The second characteristic relates to certainty of terms. To have 
this characteristic the bye-law must contain adequate information 
as to the duties of those persons who are to obey it. 

It was held in 1859 that a bye-law was valid which left to the discretion 
of the local authority the selection of stands for vehicles, the fixing ” of 
such stands being the statutory purpose of the bye-law (n). This* decision 
was, however, anterior to the modern legislation (nn) designed to inform 


(g) Edmonds v. Watmnm and LigMermm Co, (1855), 24 L. J. (M. C.) 124 ; 13 
Digest 829, 664 ; Smith r. Great Yarmouth Pori and Haven Comrs, (1910), 83 J. P. 
198; 41 Digest 960, 55^^. 

(h) On Jane 1, 1934. See s. 308 ; 26 Halsbary’s Statutes 470. 

(i) D,€r.A., 1988, s. 250 ; 26 Halsbury’s Statutes 440. 

(k) As defined In D.Gjl., 1938, s, 250 (10) ; 26 Halsbury’s Statutes 441. The 
power to allow or disallow bye-laws need not be exercised judicially and is not, for 
instance, confined to the disallowance of bye-laws apparently ultra vires, 

(i) L.Q.A., 1988, s. 249 (8) ; 26 Halsbury’s Statutes 440. See also Wallasey 
Tramway Co, v. WaMasey Local Board (1888), 47 J. P. Jo. 821, D. C., and the P.H, 
(Confirmation of Byelaws) Act, 1884 ; 18 Halsbury’s Statutes 801. 

{m) See Ipswich ^ Tailors^ Case (1614), 11 Co. Kep. 58a; 18 Digest 291, 222 ; 
Stationers^' Co, v. Salisbury (1693), Comb. 221. 

(n) Blackpool Board of Hedlffi r, Bennett (1859), 4 H. & N. 127 ; 38 Digest 168, 90, 
The case of She v, Meadmvs (1911), 75 J, P. 246 ; 88 Digest 161, 77, may be compared, 
although it differed in that the maximum extent of the prohibition was fixed by the 
bye-iaw, so that persons who inspected the bye-law before it took effect knew the 
most that could be required under it. In the Scottish case of Eobert Baird^ Ltd, v, 
Glasgow Corph, (1986), 154 L. T. 65 ; Digest (Supp.), the arguments and speeches in 
the House of Lords made much play of tdtra vires, but in substance the point 
was the same as in Twickenham torpn, v, Sohsigns, Ltd,, [1939] 8 All E. H. 246 ; 
108 J. P. 268; Digest (Supp.), and it may Le suggested that wVet of the . Corpora- 
tions which had made the bye-laws (upheld in both cases) were not so much in issue 
as was reasonableness in fact. For fuller treatment of this topic, see the preliminary 
note to Part XII. of the L.G.A., 1'988, in- Lumley’s Public Health (llth ed.). 

(nn) P.H. Act, 1875, s. 184 (18 Halsbury’s Statutes 705) ; L.G,A., 1988, s. 250 
(26 Halsbury’s Statutes 441). 
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persons affected by a bye-law of its purport,^ and the. view taken since 
1875' by the Local Government Board, and since 1919. by the M. of 
is against the legitimacy of such bye-laws. 

. A bye-law prohibiting persons from wilfully annoying passengers 
,,in..the streets has been held to be uUra vires on the^ground of uncer- 
tainty (o) and in fact the' danger of uncertainty is greater in the case 
of bye-laws made under general than under specific powers (p)« 

Not only must the duties I'equired by a bye-law be clearly indicated 
but the penalty attached to a breach must be certain {q% [6543 

Where there is an element of ambiguity, ic. where it is possible to 
'construe a bye-law in two ways, one of which would make the bye-law 
'good and the other invalid, the construction that will make it good will 
prevail (f). ' 

So early as the sixteenth century it was decided that all bye-laws 
which are contrary to the laws of the realm are void and of no effect {s). 
It follows from the fact that a bye-law is a form' of local legislation that 
it cannot be contrary to general legislation. The principle was formerly 
given statutory expression (^), but, being an unnecessary re-statement 
of common law principle, this was not re-enacted in the L.G.A., 1988. 
The principle was well stated by Chankell, J. (u) : 

A bye-law is not repugnant to the general law, merely because 
it states a new offence, and says that something shall be unlawful 
which the general law does not say is unlawful. It is repugnant 
if it makes unlawful that which the general law says is lawful. 
It is repugnant if against the general law of the land. . . . Again, 
a bye-law is repugnant if it adds something inconsistent with the 
provisions of a statute creating the same offence ; but if it adds 
something not inconsistent, that is not sufficient to make the bye-law 
bad as repugnant (a).” 

At the same time, a bye-law cannot be wholly consistent with the 
common law, since it must create offences unknown to the common 
law. ‘‘ A bye-law must necessarily super-add something to the common 
law otherwise it would be idle (b)J^ And if the bye-law-making power 
is given by a local Acr. which itself varies the general law, bye-laws 
made under the Act will, if infra vires the Act, be valid even if they 

(o) Nmh V. Finlay (1901), m J. F. 188 ; 88 Digest 168, 

i'p) See, for example, Scott PilUner^ [1904] 2 'K. B, 856 ; 25 Digest 486, SS3, 

(tj) Wood V. Searl (1618), J. Bridg* 189 j 18 Digest 886, 745^ though the fixing of 
ii maximum penalty with a power of mitigation is valid : Piper v. Chappell (1845), 
14 M. & W. 624 ; 18 Digest 837, 766. The P.H. Act, 1875, s. 188 (18 Halsbuiy’a 
Stapites 706), required that a bye-law fixing a penalty must give express power to 
mitigate, but the requirement is not reproduced in the L.G.A., 1988, s. 251 (26 
HslAury’s^ Statutes 442). There is general power to mitigate fines imposed by 
justices under the Summary Jurisdiction Acts, 

(r) Collwcmv. Mills (1897),: 1 Q. B. 896 j 14 Digest 44, 128. 

(s) london^s Chamberlain Case (1590), 5 Co. Rep. 62b; 88 Digest 162, SI, 
followed in Nmesky v. Wehst^ (1755), Say. 251 ; 18 Digest 828, 656. Not even the 
King can authorise the making of - a bye-law contrary to the law of the realm : per 
Hobaet, C.J., in Nonis v. Stapes (1610), Hob. 210 j 18 Digest 827, 664. 

(t) F.HA., 1876, 8. 182 (repealed). 

(u) Oentel y. Eapps, [1902] 1 K. B. 160 r 18 Digest 828, 656. 

(a) Cases in which the third characteristic Is discussed include : Bearden v, 
Townsend (1866), L. R. 1 Q. B, 10 ; 8 Digest 111, 74S ; Bmtham v. EoyU (1878), 

8 Q. B. D. 289 ; 8 Digest 111, 756 ; Bonmn, Brighton S South Coast Bail Co. v. 
Watsm (1878), 8 C. F. i>. 429 ; 4 C. F. D. 118 ■; 8 Digest 111, 749 ; London Passenger 
Tmmpofi Board v. Sumner (1986), 99 J. F. 887 ; Digest (Supp.) ; and London, 
Midland dt Scottish Bail Co. v. Chreaver (1986), 155 h. T. 585 ; Digest (Supp,). 

(b) Per Maktin, B., in B. v. Saddlers Co. {I860), 2 F. & F. 249. 
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purport to add something to the generailaw, foritis then the Act, and not ' 
the bye-law, which has added something to the general law {e)»- [6553 
The ^ penalty imposed by statute for a certain offence may not, be . 
increased by bye-law (d), though in certain circumstances a bye-law 
may be made more stringent in terms than the statute, or The general 
law, and yet not be repugnant to it (c), 

, Bye-laws held invalid as being in^ restraint of trade have generally 
been termed unreasonable, but if in complete restraint of trade there 
is much' ground for saying they are repugnant to the general 
law(/). 

To determine whether or not a bye-law is reasonable is often difficult, 
because what is or is not reasonable is a matter for argument, and 
opinions often differ. It is not possible adequately to lay down general 
principles from the multitude of cases on the subject, but in Krme v. 
Johnson (g) the whole situation as it then existed: was reviewed. ■ The 
judgment of Lord Russell, unfortunately too long to quote in Ml, 
admirably sets out the law (h), 

A bye-law is not necessarily unreasonable because it might inflict 
hardship in a particular case. The principle established by Kruse y, 
Johnson (g) is that one is not to look into a bye-law and- say : ‘ Well, 
within these general words I can suggest a case which would be perfect 
nonsense, and therefore the whole bye-law is bad/ (i). On the other 
hand, in Repton School {Governors) v. Eepton R,D*C, (k), Pickfokd, L. J., 


(c) Onions v. Clarke (1917), 81 J. P. 77 ; 13 Digest 328, 646* 

(d) Calder and Hebble Navigation Co. Y* Pilling 14iM. 70* 

(e) Strickland v. Bayes, [1896] 1 Q. B. 290 ; 38 Digest 164, 97, explained in 
Thomas v. Smets, [1900J 1 Ch. 10 ; 25 Digest 435, S27* 

if) 3ee Municipal Corporations Act, 1882, s. 247; 10 Halsbury’s Statutes 655 ; 
Nicmils y* Tavistock O'.D.C., [1923] 2 Ch. 18 ; 33 Digest 529, 60. See also the 
judgment of Lord Halsbuky in Scott v. Glasgm Corpn,, [1899] A. C. 470 ; 83 
Digest 588, m - ' ' ' 

(g) [1898] 2 Q. B. 91 ; 13 Digest 326, 

(h) See also the explanation of this decision in White v, Morliy, [1899] 2 Q, B. 
84 ; '13 Digest 828, 662 * Amongst other cases on the subject are j R * v. Ashwell 
(1810), 12 East, 22 ; 13 Digest 338, 770 ; Ball v. Nincon (1875), L. R. 10 Q. B. 152 ; 
88 Digest 196, 620 ; Gray v. Sylvester (1897), 61. J. P. 807 ; 38 Digest 165, lOS ; 
Southend-on-Sea Corpn. y, Davis {1900), 16 T. L. R. 167, D. C. ; Parker y. Bourne^ 
mouth Corpn. (1902), 66 J. P. 440 ; 38 Digest 165, 107 ; Salt y. Scott Jlali, [1903]' 2 

K. B. 245 ; ' 38 Digest 196, 327 ; Nokes v. Islington Borough Council (Nos. 1, and 2), 
[1904] 1 K. B. 610, 615 ; 38 Digest 164, 100 ; Williams y. Weston-super-Mare 
V.B.C. (No. 1) (1907), 72 J. P. 54 ; 38 Digest 160, 76 ; No. 2 (1910), 74 J. P. .870 ; 
80 Digest 148, 226 ; Leyton U.D.C. v. Chew, [1907] 2 K. B. 283 ; 26 Digest 5^,2606 ; : 
Be Prato v. Pariick {Provost), [1907] S. C. (H. L.) 5 ; Moorman y. Tordoff (1908), 
72 : J. P. 142 ; 38 Digest 160, 72 Arlidge y. Islington Corpn., [1909] 2 K. B. 127 ; 
88 Digest 164, 101 ; Coilins v; Greenwood (1910), 74 J. P. 827 ; 38 Digest 186, 262 i 

L. C.C. v. Bermondsey Bioscope Co., [1911] 1 K. B. 445; 42 Digest 921, 164 

(relating to a licence) ; Mitcham Common Conservators v. Cox, [1911] 2 K. B, 854 ; 
11 Digest SB, ms ; Tarrant y. Woking U.B.C., [1914]^3 K.'B. 796 "; 26 Digest 555, 
2603 ; Harris v. Harnson (1914), 78 J. -P. 398 ; 11, Digest 89, 1080 ; B. v. Broad, 
[1915] A. , 1110; Bepton School {Governors) v. Repton E.D.C., [1918] 2 K. B. 133 ; 
88 Digest 196, 324 ; Bodd y. Venner (1922), '86, J, P. 130 ; 38 Iligest 161, ; A.-G. 

V. [1922] 2 Ch. 429 ; 3*6 Digest .250, 30, and Digest (Supp.) ; Boberts y. 

Wiiliams^ (1922),. ' 3. P. '153 ; 19 Digest" 571, ; A.-G. v.'Benby, [1925] Ch. 

596 ; 88 Digest 186, ,53^ ; Everton y. Walker (1927), 91 3. P. 125 ; 44 Digest 101, 
806 ; Lawrence v. Marlin, [1928] 2' K. B-.- 4-54:.;. Digest (Supp.) ; and Twickenham 
Corpn. V. Solosigns, Ltd, {1939), 103 , J. P.' 263 ; Digest (Supp,). 

(i) Per Chaknell, J., in Williams y. Weston-supeT-Mare U.B.C. (No. .1) (1910), 
74 J. P. 52, at p, 56 ; 38 Digest 160, ,225. 

(k) [1918] 2 K. B. 133 ;, 38 Digest ' 163, m 
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ia the Court of Appeal quoted with approval the remarks of Bailhache, 
J,j: ia, the ■ lower .court : 

■ If the effect in a given, case, which might be of frequent occur- 
' rence, of construing a bye-law in a particular way would lead to a 
result 'quite unnecessai^ for -the protection- of .the .public health, 
and would impose a serious restriction upon the ordinary rights of a 
■ . property owner with no good object, I think one would be entitled to 
' ' say that the. bye-law was void because it was unreasonable/’ ' [6563 

' Where a part of a bye-law is invalid it maybe valid as to the remainder 
if it is possible to divide it into separate and distinct parts {1) ; but if it 
is indivisible the whole must be void (m). 

Since a bye-law is made under statutory power and is a form of 
delegated legislation, a local authority has no power of waiver or 
relaxation (n% unless the bye-laws themselves confer such a discretion (o). 
However, not even the presence of a discretionary power will validate 
a bye-law otherwise invalid (p), but a bye-law is not unreasonable merely 
because it fails to provide for a dispensation in exceptional cases {q). 
The P.HA-, 19B6 (r), has now, however, in, relation to building bye-laws 
and bye-laws for preventing waste of water, empowered a local authority, 
with the consent of the Minister of Health, to relax the requirements of 
bye-laws or to dispense with compliance with them, if it is considered 
in any particular case that their operation would be unreasonable. 

Since bye-laws which are unreasonable are invalid and, as above 
stated, cannot be validated by the presence of a discretionary power, 
the word “ unreasonable ” in the section probably does not mean that 
a bye-law which it is found necessary to relax in a particular case is 
invalid for that reason, though the need for frequent resort to the 
section might lead to its being so held (rr). [6573 

Ecaults o! the Application o! the Doctrine.— It once appeared that an 
uiira vires act was at first voidable, and was valid until actually avoided 
by the objection of the corporators (^). This view led. to some con- 
fusion until it was finally exploded by Ashbury Bail Carriage and Iron 
Co. V. Riche {t). While it is always possible that every corporator who 
would otherwise be entitled to object to the ultra vires act may be 
estopped from so doing by having acquiesced in it, it must be remem- 
bered that the of the corporation is a thing apart from its 

members, so that so soon as it comes to include a person not so estopped 
he may at once object and commence proceedings to determine the 
validity of the act. 


(l) Strickland v. Mayes, [1806] 1 Q. B. 290 ; 38 Digest 104, 97. 

(m) Mlwmd v. Bullock (1844), 6 Q. B. 383 ; 13 Digest 328, 645. 

(n) Baxter v. Bedford Corpn. (1885), 1 T. L. E. 424 ; 38 Digest 166, 119 ; Yam- 
corn V. King, [1809] 1 Q. B. 444 ; 38 Digest 190, 286. 

(o) Sticfi a power, if it purported to be included in a bye-iaw, might be found 
to render it void for uncertainty ; see note (n), ante, p. 281. 

(p) Waite V. Garston Local Board (1867), h. E. 3 Q. B. 5 ; 38 Digest 195, SU. 

Cf ) Sait V. Scott Mali, [1903] 2 K. B. 245 ; 38 Digest 196, S27. 

^ (r) Ss. 63 and 132 ; 29 Halsbury’s Statutes 374, 420. For a full explanation of 
this in relation to the previous law, see the notes on these sections in Lumley’s 
Public Health (11th ed.). 

(rr) For a discussion of this point, see paragraph 52 of the Report (col. 9213) of 
the Departmental Committee on Buildup' Byelaws, 1918. 

(s) Taykr y. Chkhester and MUhnrst mil. Co. (1867), L. R. 2 Bxch. 856 ; reversed 
(iaT0),L.R.4H.L,628; 13 Digest 356, m 

it) (1875), L. R. 7 H. L. 653 j 13 Digest 054, 922. 
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By the last-nientioned case it was held that if an act is ultra vires, 
it is void from its inception and, therefore, incapable of ratiication 
even by. -the unanimous, resolution ' of the corporators* A. contract 
ultra vires % corporation cannot be enforced . against that corporation, 
for it is void' al? ^ and of no effect {u). It does not matter in the 
least that great hardship, ' either to the corporation, the , public, or an 
individual, is involved by the declaration that the- contract is a nullity ; 
it cannot in : any way obtain a new lease of life. The only way in which 
equity will act on behalf of a thus injured party is to endeavour to 
restore, where possible, the ■ parties to their original status , and con- 
dition, so that a corporation might, for example, have to account for 
benefit received before the declaration of nullity. 

In Sinclair v. Brougham (^j), Lord Haldane said : 

In the jurisprudence of England the doctrine of ultra vires 
must now be treated as established in a stringent form by Acts of 
the Legislature and decisions of great authority which have inter- 
preted these Acts. This is a principle which it appears to me must 
to-day be taken as a governing one, not only at law but in equity. 
I think it excludes from the law of England any claim in personam 
based even on the circumstance that the defendant has been impro- 
perly enriched at the expense of the plaintiff by a transaction which 
is ultra viresJ^ 

There is, however, a right to follow money into the hands of one who 
has obtained it in pursuance of an ultra vires agreement, as in the case 
of a breach of trust {b), and the rule does not, of course, apply to avoid 
corporate liability in tort. C659]| 

There is a possible exception to the general rule but, since it is based 
upon a privy council decision, it is not necessarily binding upon the 
English courts. Carrying, as it does, the weight of much and worthy 
general opinion, every consideration ought, how'ever, to be given to it. 
From this case (c) there is some authority for supposing that, although 
a proposed purchase is ultra vires and may be restrained for that reason, 
if a conveyance is duly executed the transfer is complete and the 
property duly vested in and a good title obtained by the local authority. 

Every person is presumed to know the nature and extent of a local 
authority’s powers (d), so that where the exercise of a power is con- 
ditional upon, for example, the obtaining of Ministerial consent, the 
person concerned must see that the condition has been fulfilled (e). 
This does not apply, however, to the internal rules, e.g standing orders, 
of a local authority (/). [6003 

Where a contemplated act appears to be ultra vires a local authority, 


(tt) A eontmet ultra vires caiinot be made binding upon a coirporatlon even if 
the corporation purports to consent to judgment upon it : Great North-^West Ceniml 
Mail, Co. V. Charkbois, [1899] A. C. 114 ; -9 Digest 682, 4185, ' ' 

: ' (a) ,[1914] A. C. 398, 414; 12 Digest 282, - 

, (^) See the Judgment of Lord Paukek in Sinclair v. Brougham, ante, p. 267. 

(e) Ayers v. South Arntralian Banking Co, (1871), L, R. 3 P. 'C. 548 ; 3 Digest 
280, p ; cf, Batson v. London School Board (1903), 67 J. P. 457 ; 19 Digest 573, 120:i 
subsequent proceedings (1904), 69 J. P, 9. 

(d) Maegregor v. Dover Beal Bail Co. (1852), 18 Q. B. 618 ;' 10 Digest 1169, 
S302, But see note (p), ante, p. 266. 

(e) Pacific Coast Coal Mines, Ltd, v. Arbuthnot, [1917] A. C. 607 ; 9 Digest 616, 

mm, p. c. ' 4 

(/) Moyal BHtish Bank v. Turquand (1856), 6 E. & B. 327 ; 13 Digest 368, 1006 ; 
L.Gr.A., 1933, s. 266 ; 26 Halsbury’s Statutes 447 (the provisions of which as, tO' 
standing orders are directory and not mandatory). 
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am actioE may be commenced to restrain the local authority from 
committing it The action must be brought in the name of the 
Attorney-Generab. on the relation of the person wishing to restrain the 
local authority (k)^ unless the person concerned is specially '■ affected 
by the commission of the proposed act, when he may bring it in his own^ 
name (i), f 66 I 3 ■ 

It is ' even possible to restrain the M. of H. from giving consent, 
for example, to a purchase which would be ultra vires (k). . 

' As to the powers and duties of the ‘district auditor, where the 
accounts of a local authority are subject to district audit (1), see sect. 228 
of the L.G.A., 198B (m)> ' £6623 

■ London.— 'See L.C.C. (General Powers) Act, 1980, sect. 73 (travelling, 
etc., expenses of members and committees of county council) ; 32 
Halsbury*s Statutes 496. See London Government Act, 1939, ss.-"97 — 
114 (acquisition of, and dealings in, land) ; 32 Halsbury’s Statutes 
805—312 ; sects. 124 — 145 (purposes for which, and mode in which, 
money may be borrowed and security for borrowing) ; ibid,, SIT — 319 ; 
Part IX. (promotion of, and opposition to, bills) ; ibid., 330 — 332 ; 
sect. 160 (contracts of local authorities) ; ibid., 833 ; sect. 163 (travelling 
expenses of members and committees of borough councils) ; ibid., 834 ; 
sect. 164 (acceptance of gifts of property); ibid., 334; sect. 190 
(publicity for amenities) ; ibid., 345 ; sect. 191 (expenses in connection 
with ceremonies) ; ibid., 346 . 


(g) Cases where this procedure has been adopted are numerous and have been 
quoted throughout. 

(h) Stockport District Waterworks Co. v. Manchester Corpn. (1862), 9 Jur. (n. s.) 
266; 13 Digest 351, 889, 

(i) Presiney v. Colchester Corpn. and A.-G. (1882), 21 Ch. D. Ill ; 83 Digest 98, 
6S0, 

(/c) B. V. Minister of Health, Exparte IWtm* (1986), lOO J, P. 212 ; Digest (Supp,), 
(1) L.G.A., 1933 , s. 219 ; 26 Halsbury^s Statutes 424. 

(j?i) As to the meaning of ‘‘ misconduct ” in s. 228 (1) ; 26 Halsbury’s Statutes 
429, see Davies v. CowperthwaiU (IdSS), 102 J. F. 405 ; Digest (Supp.). 
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Introduction.- — While the Poor Relief Act of 1601, following on the 
social and economic changes of the sixteenth century, first transformed 
the religious duty of almsgiving into a civil ' obligation, earlier statutes 
had already dealt with the problems of the able-bodied poor as apart 
from the infirm or youthful. There had been a continuous passage 
throughout the middle ages of statutes dealing with the subject, con- 
taining either the most severe penalties or a simple provision for 
“ setting to work,’’ according to the social and political exigencies of 
the period. The able-bodied unemployed in such statutes were classed 
as “vagrants,” “vagabonds,” “sturdy beggars” or “ gipsies ” (a). 
The Act of 1601, much of which is still incorporated in the Poor Law 
Act, 1980 (&), did not contemplate indoor institutional relief; but so 
far as vagabonds and certain minor offenders were concerned another 
Act had already, in 1587, empowered the county magistrates tO' set up 
houses of correction, later, called Bridewells, and the “ putting to work ” 
of the able-bodied under the Elizabethan law was done in these institutes. 
This^ was, however,' found too difficult in the way of administration 
and in the years which preceded the Poor Law Amendment Act, 1884, 
it had become very common to relieve the able-bodied, like the: infirm,- 
by way of mere outdoor relief. 

^ In the eighteenth century, the policy was to set up both poor houses, 
intended as a refuge for ' those of the infirm who were not receiving 
outdoor^ relief, and workhouses, following the old, 'Bridewells as 
residential institutions in which it was intended to set to 'work the 
able-bodied unemployed. In practice, however,, both categories came 
to be admitted to one institution and the general mixed workhouse ” 
was evolved. After the Act of 1884, reasonable administrative economy 
and convenience, as they presented,. themselves at that period, compelled 
each poor law union to be satisfied with one such institution only. 

(a) I'or a description 'Of ''these Acts, see',. Introduction to. Glen’s Public Assist- 
ance, 1980, and the Introduction to Glen’s Unemployment Assistance. 1934. See 
also title Public Assistance. 

(b) Ss. 14 ; ■ 12 Halsbury’s Statutes 976. 
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, . From' 1884 to the beginning , of the War in 1914, the '‘tradition 
'persisted that the normal way to deal with an application for relief 
from an able-bodied man was to offer him indoor relief which he could 
accept or ■refuse as' he wished, and an order of the Local Government 
.■Board:existed which hindered, if it did not actually prohibit, the giving 
of outdoor relief to able-bodied mem During these years, however, 
the -' number of men relieved on account of unemployment was very 
small relatively to those which preceded 1884 -or succeeded 1984, ' 
though even in the earlier period the prohibition was suspended from ' 
time to time, in towns where any unusual industrial difficulty arose, 
and outdoor relief was given sometimes unconditionally and sometimes 
conditionally on the performance of a task of work. 

The practice was meanwhile growing of putting in hand relief work 
as described in the introduction to the title Unemployment Belief 
W oBKS, and in 1905 the Unemployed Workmen Act was passed. This 
was followed in 1909 by the Labour Exchanges Act (e) which imposed 
on the Board of Trade the duty (d) of providing labour exchanges, 
now employment exchanges, for registering unemployed persons capable 
of work, and acting as a medium for placing them in suitable situations. 
By the National Insurance Act of 1911 (^), a statutoiy scheme of 
insurance against unemployment was set up, and this, with the many 
amending Acts, is now incorporated in the Unemployment Insurance 
Act, 1985 {/). 

The great increase in unemployment after the war of 1914-18 led 
to difficulties in unemployment insurance which have been described in 
the title Means Test. Itisurance benefit should differ from assistance, 
in that it can be claimed as a matter of right under a contract, whereas 
the giving of assistance is a matter of grace. The contract must, how- 
ever, be kept, and the amount given related to the amount contemplated 
in the contract in order to keep the accounts of the insurance fund 
actuarially sound. It is thus necessary in regard to assistance, as 
explained in the title Means Test to make inquiries into the applicant’s 
means and needs, which is not necessary in regard to insurance. The 
breaking down of these rules in regard to the vast number of unemployed 
since tmit war led to the problems of “ extended,” uncovenanted ” 
and ‘‘ transitional ” benefit and so to the passing of the Unemployment 
Assistance Act, 1934 (g). 

The function of the Unemployment Assistance Board (h) as set up 
under that Act (i) was to take over from the insurance authority those 
able-bodied unemployed who had been, but should not have been, 
within the Unemployment Insurance Acts, and also large numbers who 
had not come under those Acts but had been in receipt of public assist- 
ance. In regard to the passing over from the public assistance authori- 
ties to a Board representing the Central Government, it was recognised 
that the duty of granting (or, still more, of refusing) assistance was a 
difficult function for an elected local councillor, but the dominant reason 
was financial* It came to be agreed that the financial responsibility 

(c) ' 2 ^' HalsSuay ' 650, ~~ ^ ^ 

(d) Passed over to the Ministry of Labour by the New Ministries and Secretaries 
Act, 1916 ; 8 Halsbury’s Statutes 418. 

(e) (Repealed) ; 20 Halsbury’s Statutes 46S. 

(/) See p. 289, posL 

(g) See p. 292, pmt 

(A) Now called the Asswtance Board .j see Old Age and Widows’ Pensions Act, 
1940 (8^4 Geo. 6, c. 18), s, 10. ■ 

(0 . S. 85 ; 27 Hafebury’S''' Statutes. V68. 
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for assisting the unemployed should rest upon the taxpayer and not to 
any great extent upon the ratepayer, and central administration was 
therefore a necessity* The financial settlement, with the local authori- 
ties was agreed between the Government and the local government 
associations on a temporary formula and thereafter^ was incorporated 
in the general exchequer contribution at the review ‘in 19B7* 

■UneinpIOFineiit Insurance* — The Unemployment Insurance , Act, 
1985 (fe), consolidated the law up to ' that year on unemployment 
insurance, but it has been added to since by the Unemployment Insur- 
ance (Agriculture) Act, 1986 (i), and the Unemployment Insurance 
Acts, 1988 (m), 1989 (n), and 1940 (o). The administration of these Acts 
does not fall within the duties of the local authorities, but : they are 
connected with it, beyond themselves being employers, aslocal education 
authorities in providing courses of instruction for insured young persons, 
as set out below* The subject of local authorities as employers under 
the Unemployment Insurance Acts has been dealt with in the title 
National Health and Unemployment Insueance. 1:6641, 

Insured Persons,— 'Ey sect. 1 of the Act of 1985 (p), all persons 
whether British subjects or not of either sex who have attained the 
minimum age for entering into insurance and are employed in insurable 
employment must be insured. The minimum age, by sect. 2 (q), is the age, 
not less than fourteen, attained by a child, where under the law in force 
at the time, the parents cease to be under an obligation to cause him to 
attend school. By sect. 15 (2) of the Education Act, 1986 (r), a child 
with an employment certificate is held to have attained the minimum age 
for entry into insurance even if the certificate ceases to have effect. |[6653 

By sect. 8 of the Unemployment Insurance Act, 1985 (g), insurable 
employment is as set out in Part I. of Sched. I. of the Act (^), subject 
to certain additions and exemptions. It includes employment in Great 
Britain under any contract of service or apprenticeship, written or oral, 
express or implied, also employment on ships and employment in the 
service of local authorities. Employment in agriculture was excepted, 
but was added by the Act of 1986 (t). Private gardeners were excepted 
by the latter Act, but added later by order (w). Gamekeepers and 
grooms were added by sect. 2 of the Unemployment Insurance Act, 
1988 (a). Employments still excepted are domestic service, private 
nursing, an agent paid by commission or a share of profits, employment 
other than manual labour at a rate of over £420 (b) a year, casual work, 
except for the purposes of the employer’s trade or business or in games 
or recreation unless a club is the employer, work declared subsidiary 
by an order of the Minister of Labour (c), employment as crew in a 
fishing vessel and remunerated by a share in the profits, employment in 
the service of the husband or wife of the employed person, or where 
the employed person is the child of, or maintained by, the employer 

(/«) 28 Haisbury’s Statutes 499. (0 29 Halsbury’s Statutes lOM. 

(m) 31 Halsbury’s Statutes 807. (w) 32 Ha!sbury’s Statutes 741. 

(<?) 3 4 Geo. 6, c. 44. (p) 28 Haisbuiy’s Statutes 503. 

(q) Ibid.f 504. (r) 29 Halsbury’s Statutes 128. 

(s) 28 Haisbury’s Statutes 570. (f) S. 1 29 Halsbury’s Statutes 1035. 

(14) im,, 1043 ; S.R. & O., 1936, No. 1308 . See also S.R. & O., 1936, No. 1153, 
as to other persons engaged in minor agricultural pursuits. 

(a) S. 2 and Schedule ; 81 Halsbury’s Statutes 808, 812. 

(b) Increased from £250 by s. 4 of the' Unemployment Insurance Act, 1940 

(e. 44}), as from September 2, 1940. For Retails' as to ascertaining the rate of 
remuneration, see s. 12 (2) of the Unemployment Insurance Act, 1989 ; 82 Halsbury’s 
Statutes 748. , ' (c) See S.R. & G.,1935, Nos. 1109 and 1859. 

L.G.L. XIII.— 19 
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EEd Eo money wages are paid* Some employments might be exempted 
if - certified .by the Minister and regulations were to be made by Mm 
if there were likely to be anomalies (^d). £6663 

By sect. 5 and Sched. II. of the Act of 1985 {e),. persons are excluded 
while they hold a certificate of the Minister that they have a pension or 
private income of' £26 a year or upwards ; that they are ordinarily and 
mainly dependent upon some other person, or. upon earnings from an 
occupation which is not insurable; or that they are employed in an 
occupation which is seasonal and does not ordinarily last more than 
eighteen 'weeks in th6 year. Men over sixty-five, women over sixty (/) 
and' blind persons in receipt of a pension under the Old Age Pensions 
Act, 1986 (g), also are. not insurable. By sects. .4 and 84 of the Act (h) 
question as to whether or not employment is an insurable one is to', be 
.determined by the Minister, with an appeal to - the High Court. ■ £6673 
GowiJn6Mfww.“--~Contributions are to be made by the employer 
(who must pay for excluded persons also), the employed person, and 
the “State (i). They are to be paid into the Unemployment Fund (&). 
The contributions were set out in Sched. III. of the Act of 1985, and 


Sched. II. of the Act of 1986, but have since been altered (I). The 
weekly rates of contribution by both the employee and employer are 
now as follows : Other 

Employmkots Agricultuke 


To mh Jul^, 1942 After m July, 1942 



d. 

d. 

d. 

Men 21 and over 

10 


4 

Women 21 and over 

9 

3 

8-1 

Men 18-21 

9 

3 

8 J 

Women 18 *21 - 

8 


3 

Boys 16-18 - 

5 

2 

2 

Girls 16-18 

4| 

H 

H 

Boys under 16 - 

2 

H 

n 

Girls under 16 - 

2 : 

1 

i- 


Appeals as to the rate of contributions are to be made to the 
Minister (m). Contributions are to be paid by the employer and the 
employee’s share stopped from the wages of the employee (n). £6683 

Benefits. — ^There are four statutory conditions for the receipt of 
benefit (o); (i.) not less than thirty contributions must have been 
paid in respect of the two preceding years, (ii.) application must be 
made in the prescribed manner, (iii.) the applicant must be capable of 
and available for work, unless at an authorised training course, and (iv.) 
if required to attend an authorised training course he must have done so. 
There are several disqualifications (p) : (i.) loss of employment 

""’""Wslssi 28 HaIsbiiry’s Statutes 530 5 S.E. & O;, 1935, No. 804. 

(e) 28 Halsbury’s Statutes 50S, 572. 

(/) Old Age and Widows’ Feimon Act, 1940 (c. 13), s. 2 . 

(g) S. 2 (I) (a ) ; 29 Halsbury’s Statutes 1052, as amended by the Blind 
Act, 1988, s. 1 ; 81 Halsbuiy’s Statutes 812., 

(h) 1983 Act ; 28 Halsbury’s Statutes' 505, 551 ; and see S.R. & O., 1936, No. 378, 
and s. 6 (2) of the 1940 Act, 

(i) Ss. 6, S, and 21 ; 28 Halsbury’s Statutes 506, 514. See also s. 7 of the Act 

of 1940 as to State contributions. (ifc) S, 58 ; ibid., 533. 

(l) See S.R. & 0., 1936, No. 351 ; S.R. & 0., 1988, No. 298, and s. 2 and Sched, II. 
of the 1940 Act. 

(m) S. 12 ; 28 Halsbuxy’s Statutes 509 ; see S.R. & O,, 1936, Nos. 378, 551 ; 
1939, No, 586. 

(n) S. 10 ; 28 Halsbury’s Statutes 508. ( 0 ) Ss. 22—25 ; iMd., 514—516. 

ipy Ss., 26—30 ; IMd., 516— 517. See also ss. 1, 2 of Act of 1939, and S.R, & O. 

1939, No. 1771. 
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■through a trade dispute, or (ii.) through misconduct or the ■ voluntary- 
leaving of employment without just cause, (iii.) refusing or failing^to 
apply for work, (iv.) being in prison or a workhouse, (v.) being in receipt 
of sickness or disablement benefit under the National Health Insurance 
Acts, and, (vi.) residence outside Great Britain. Rates of benefit are 
prescribed by sect. 1 and Sched. I. of the Act of , 1940 (g). Provision is 
made as to dependent children by sect. 37 of the 1935 Act (r), and by ■ 
an order in 1940 {^) the benefit per week is 4^, for each of the first two 
dependent children and S$, for each other one, By sect. 4 (2) of the 
Education Act, 1930 (t), where a child has had an employment certificate 
and the employment has ceased. and he attends an ‘‘alternative” 
course, this is to be deemed to be full-time instruction for increased 
benefit. 

In 1938 (u), benefits were increased as to agriculture and altered as 
to waiting days (a) in regard to all employments. Under the 1940 
Act (b) the rates of benefit per week are : 


Otheb 

Employments 


Agricultuke 


Men 21 and over ~ - 

Women 21 and over - 
Men between 18 a,nd 21 
Women between 18 and 21 
Boys between 17 and 18 - 
Girls between 17 and 18 - 
Boys under 17 ~ 

Girls under 17 - - 


s. 

d. 

s. 

d. 

20 

0 

18 

0 

18 

0 

15 

0 

16 

0 

15 

0 

14 

0 

12 

0 

9 

0 

7 

6 

7 

6 

6 

0 

6 

0 

5 

0 

5 

0 

4 

0 


Increases may in some cases be made on account of adult depend- 
ents (c). By sect. 27 of the Widows’, Orphans’ and Old Age Con- 
tributory Pensions Act, 1936 (d), if the Minister considers that any 
sums have been paid as benefit for a period subsequent to a date on 
which an old age pension began to accrue, he may direct the sum to be 
treated as old age pension and may deduct the sum from any payment 
to be made on account of old age pension and pay it to the Unemploy- 
ment Fund. 

Claims for benefit are dealt with by insurance officers from whom 
appeal lies to Courts of Referees and, finally, to the Umpire (e). £^703 

Administration and Finance, — ^The financial administration of the 
Acts is under the control of the Unemployment Insurance Statutory 
Committee, and the Minister of Labour may refer to them any question 
as to the Unemployment Fund {/). The committee may report to the 
Minister when changes as to contributions and benefits may be made, 
and this is then done by order laid before Parliament (g). ' The Treasury 
may make advances to the Fund (A) and may make special schemes 

(g) 3 & 4 Geo. 6, c. 44, . (r) 28 Ha!sbury*s Statutes 521. 

(a') SR.; & O., 1940, No. 569. ' p) 29 Halsbury’s Statutes 121, ^ 

(u) S.R. & O., 1938, Nos. 292, 293. (a) See now 1940 Act, s. 3, 

(b) Unemployment Insurance Act, 1940, s. 1, and Sobed. I. 

(e) S. 38 of the Act of 1935; 28 Halsbury’s Statutes 522 ; S.R. «& O., 1938, ■ 
No. 294, and for agriculture No. 293. Alsu s. -4 of the Act of 1939 ; 32 Halsbury’s , 
Statutes 744. : (d) 29 Halsbury’s Statutes 1220, . ■ 

(e) 1935 Act, ss. 40— 44,;;^ 28 Haisbury’s Statutes '524 — 526 ? S.R. ■&''0., 1936, 
No. 334. See also Control of Employment Act, 1939 ; ' 32 Halsbury’s Statutes 1160. 
(/) Ss. 56—58 ; . 28 Halsbury’s Statutes 533.' ' 

(g) S. 59; iMd, 

(h) Ss. 59 (2), 60 ; ibid,, 535 ; S.R. & O,, 1936, Nos. 358, 1153, and Unem- 
ployment Insurance Act, 1938, s. 4' ; 31 Halsbury’s Statutes 809. 
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and arrangements ' with organisations and associations ' of insured 
■'.workers'll).,'' , 

^ 'The .Ministei* has also power to assist schemes for promoting greater 
regularity of employment {&), and to make arrangements with employers 
as to the 'notification at employment exchanges of vacant situations (1), 
Payment from the Insurance Fund may be made for travelling' expenses 
for employed contributors seeking work (m). 

Eiucation Authorities and Unemployed Children. — ^The Minister of 
Labour was empowered to set up training courses for persons ' over 
eighteen under the Unemployment Insurance Act, 19B4 (n), and this was 
incorporated as sect. 77 (o) in the Unemployment Insurance Act, 

In addition, the local education authority was by sect, 13 of the 19S4 
Act If ) empowered to set up courses of instruction for unemployed young 
persons from the age of entry into insurance up to 18, and this is 
incorporated as sect, 76 (r) for those authorities which had not already 
set them up under the earlier Act ; and by sect. 1 of the^Unemployment 
Insurance Act, 1938 ( 5 ), meals may be provided as in sects. 82^85 
of the Education Act, 1921 (^), and milk and biscuits free of charge, 
subject to approval of the Minister. The Minister may require the 
attendance of persons under eighteen at authorised courses (u). 

By sect. 79 of the Act of 1935 (a), the Minister may defray or con- 
tribute to the cost of travelling to authorised courses, and grants may 
be made out of the Unemployment Fund towards the cost of them. 
Sect. 75 (b) provides for the crediting of contribution to persons who con- 
tinue with whole-time education after the age of entry into insurance. 

Local education authorities may make schemes (c) which must be 
approved by the Minister, for helping persons under eighteen in the 
choice of suitable employment ; and they may co-operate with other 
authorities to do this. The Minister may make regulations requiring 
employers to give notice to him when persons under eighteen leave 
their employment (d). Any sum by which the expenses of local 
education authorities are increased under these provisions is to be 
defrayed out of moneys provided by Parliament (<?). £6723 


(i) 193.1 Act, ss. 68—74 ; 28 Halsbury’s Statutes 539—544, and s. 6 of the 1939 
Act ; 32 Halsbury’s Statutes 745. Various S.R. & O. have been made in regard to 
banks and insurance companies, 

(k) S. 100; 28 Halsbury’s Statutes 560. 

(l) S. 101 ; ibid., 561. 

(m) S. 108 ; ibid. 

(n) By the Unemployment Act, 1834, s. 34(3); 27 Halsbury’s Statutes 786 
Part I. and Scheds, I., II., III., IV,, and V. of that Act may be cited separately as 

the Unemployment Insurance Act, 1984. ■ 

(o) 28 Haisbury’s Statutes 547 ; extended by s. 8 of the 1939 Act ; 32 Halsburv’s 

Statutes 746. . . 

(p) 28 Halsbmy’s Statutes 547. 

(g) (Repealed) 27 Halsbury’s Statutes 768, 

(f) 28 Halsbury’s Statutes 546. ■ . 

(s) 31 Halsbury’s Statutes 807. 

(4 7 Halsbury’s Statutes 175 — ^^176." ■' 

(m) 1985 Act, s. 78 ; 27 Halsbuiy’s Statutes 547 ; see S.R. & O., 1984, No. 847, 
ma^ under the correspondmg s. 14 of the Act of 1934 ; 27 Halsbury’s Statutes 837. 

(u) 28 Halsbury’s Statutes 549. 

(6) iWd, ^ ; see S.R. & O., 1935, No. 841 ; 1936, No. 1157 ; and 1987, 

^J^^P^®ppio^ent Imurance (Crediting of Contributions) Act, 1935 ; 

(e) S, 81 ; 28 Halsfoury’s Statutes • 550. 

(d) S, 82 ; Md., 551. So far none have been made. 

(e) S. 83 ; ibid., 551. S.R. & O., 1936, No. 383. 
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Unemploymeat Assistaace. — Unemployment assistance is ' more 
closely connected witli the work of .local authorities than unemployment 
insurance, as has already been pointed out in the introduction,, to tMs 
article. While the aim of the tJnemployment Assistance Act, 1934 (/), 
was essentially to take from the public assistance committees the relief 
of the able-bodied unemployed and their dependants, it is clearly stated 
in that Act and demonstrated by the experience of its working that there 
is^ need of a ready co-operation' between the two systems. In their 
First Annual Report (g) issued in 1936, the Unemployment Assistance 
Board (k) refer to the high value they place on the co-operation of the 
local welfare services. Contacts, they say, had been established -by 
their officers between the applicants for allowance and the local health, 
housing and education services, especially with regard to medical needs 
and the feeding of school children. The precise knowledge of the 
officers of the Board as to the means of its applicants had enabled them 
to bring cases of over-crowding and bad housing to the notice of the 
housing authorities. They had also been able to facilitate industrial 
transference by making special allowances. In their Third Report (g) 
issued in 1938, the need is stressed of research into prolonged cases of 
unemployment in order to sort out those men and women who have 
lost interest and are content to remain on unemployment allowances. 
It is also stated that : 

It is obviously against good policy that an able-bodied person 

when out of work and dependent on public funds for support should be 

as well off as, or indeed better off than, he would be in work.’’ 

The Board and Advisory Committee, — The Unemployment Assistance 
Board {h) was set up by sect. 85 (1) of the Unemployment Act, 1984 (i). 
Its constitution and proceedings are provided fqr in Sched. VL (k). 
It is a body corporate, consisting of a chairman, deputy chairman, and 
not more than four members, of whom at least one must be a woman. 
No member of the Board can be a member of the House of Commons, 
and in order that they may be independent of Parliamentary pressure, 
their salaries are paid out of the consolidated fund and not voted 
annually. The Minister of Labour is, however, responsible for the 
direction of the general policy of the Board. The functions of the 
Board, as set out in sect. 35 (2) (i), are the assistance of persons to whom 
the Act applies who are in need of work ; the promotion of their welfare, 
and in fjarticular the making of provisions for the improvement and 
re-establishment of the condition of such persons with a view to their 
being fit for entry or return to regular employment ; and the granting of 
allowances in accordance with the provisions of the Act. 

In order to obtain advice and assistance from persons with local 
knowledge, advisory committees (1) have been established throughout 
the country, and the members may be paid such travelling expenses 
and other allowances, including remuneration for loss of time, as the 
Board after consultation with the Minister of Labour and the Treasury 
may determine. In their Second Annual Report (g), for the year 1936, 

(f) By the TJaempIoyment Act, 1934, s. 57 (2) ; 27: Haisbury’s Statutes 804, 

Part II., and Scheds, VI., VII.,: and VIII, of that Act may be cited separately as the. ■' 
Unemployment Assistance Act, 1934. ■ 

(g) The Board must make an annual report on the^ operation of the Unemploy- 
ment Assistance Act, 1934, to the Minister who is required to lay it before Parliament : 
s. 35 (4) ; 27 Haisbury’s Statutes 787, 

(^) Renamed Assistance Board by Old Age and Widows’ Pensions Act, 1940 
(c. 13), s. 10 (1). ; ■ (i) 27 Haisbury’s. Statutes 786. 

W 820. (I) See s. 35 (3) ; 27 Haisbury’s Statutes 787. 
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the' Board say that 126 advisory committees have been appointed and 
that they contain members with experience in the local government 
administration of public health and public assistance, and with know- 
ledge of industrial conditions from both the employers and work- 
people’s points of view, and of the social services and special requirements 
of the locality. ' [674] 

Adminisiration and Fifiance.— The Board has its own staff of officers 
and servants. They are responsible for the investigation of the cir- 
cumstances of applicants for unemployment allowances and for the 
payment ' of those allowances subject to the regulations. For the 
purposes of investigation the Board may act through its own officers 
"or, by arrangement,' through, the officers of the Minister, of Labour or of 
any local authority (m). Allowances generally are. to be paid at the- 
offices of the Minister of Labour ; but they may in special cases be paid 
at the post office ; and, when issued by the local education authority, 
they may be paid at their offices (n). [675] 

Appeal tribunals are constituted to determine appeals (o), but except 
in eases of ‘‘ special difficulty ” (p) no applicant can appeal without the 
leave of the chairman of the tribunal. In practice, such leave is very 
freely given. Each tribunal consists of a chairman appointed by the 
Minister, and two other members, one from a panel of persons nominated 
by the Minister to represent work-people and the other appointed by 
the Board to represent the Board. An appeal from an officer as to 
whether the applicant is a person to whom the Act applies may, however, 
be made to the chairman only. Such an appeal may be made by the 
applicant or by the public assistance authority ; and if the question is 
whether the applicant is disqualified as being normally employed in 
insurable employment, or as having lost employment through a trade 
dispute, it must foe referred by the chairman to the M. of H. or the 
insurance officer, as the case may be (g). 

It is stated in the Second Annual Report that the number of appeals 
to Appeal Tribunals in 1936 was 14,485 against determination of needs, 
24 against determination to which conditions in regard to cases of 
“ special difficulty ” were attached, and 522 against decisions that the 
Act did not apply to the persons in question. 

As to finance, a fund, called the Unemployment Assistance Fund, 
has been established according to regulations made by the Treasury (r) 
out of which all the allowances are paid by the Board (^f). The Treasury, 
besides paying the salaries of the Members of the Board and officers, 
contributes the sums which are considered necessary (i). It is stated, , 
in the Second Annual Report, that the approximate expenditure in 
1036 was £48,517,000, and, in the Third Annual Report, that in 1937 
it was £41,420,000. By sect. 45 (w) annual contributions were to be 
made by county and county boroughs according to formulae contained 
in that section, which was repealed and replaced by the Local Govern- 
ment (Financial Provision) Act, 1937 (as)* By the provisions of this 
Act the contribution made by the local authorities in respect of public 
assistance is merged in the general arrangements for the block grant. 
These include a “ weighted population ” factor based on the percentage 
of unem ployment in an area. [676] 

srs (5) ; 27 'Halsbuiy’s Statutes 790. (n)"S." 42 ; ibid,, 798. 

(0) S. 30 (4), (5) ; Sciied. ¥11. iMA, 791, 820 ; S.R. & O., 1989, No. 583.' 

(p) See post, p. 295. (q) S, 86 ; 27 Halsbury’s Statutes 788. 

(t) S. 44 ; iMd,, 794 ; and S.E. & O.,. 1935, No. 911. 

(s) S. 46 ; ibid,, 796. (i) S. 47 ; Und., 797. 

(u) Ibid,, 794. 80 Halsbury’s Statutes 377, 
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Persons \to be' Assisted , — In order tO' qualify for unemployment 
assistance^ a person must be between the ages of sixteen {a) and in the 
case of a man sixty-five [b) ; in the case' of a woman sixty (c) ; his 
norma! occupation must be one in which contributions are, payable 
under the Widows’, Orphans’ and Old Age Contributory' Pensions Acts, 
or if he has not normally been earning since the age of sixteen, he is a 
person who might reasonably have expected that his normal occupation 
would be such employment but for the industrial circumstances of the 
district in which he resides ; and he must be capable of and available 
for work (d). He is not to be heid -“ not- capable of and available for 
work ” if attending authorised courses (e) ; and may be , deemed to be 
capable of work^ notwithstanding such periods of occasional sickness or 
incapacity, as are specified in rules made by the Minister (/)* CfiTT] 
Allowances, — An allowance is granted to a person under the Act (g) 
if he proves in accordance with rules made under the Act (i.) that he is 
registered for employment and has made application for an allowance 
in the prescribed manner ; (ii.) that he has no work or only such part- 
time or intermittent work as not to enable him to earn sufficient for Ms 
needs; and (iii.) that he is in need of an allowance. The amount of 
the allowance is to be determined according to his needs (h% including 
the needs of any members of the household who are dependent on him 
and do not themselves come under the Act. The needs are not to 
include medical needs. They must be determined according to regula- 
tions which provide that the resources of all members of his household 
are to be taken into account, and also that there is to be disregarded 
(i.) the first five shillings a week of any sick pay from a Friendly Society, 
and the first seven shillings and sixpence a week and the maternity 
benefit under the National Health Insurance Acts; (ii.) the first one 
pound a week of any wound or disability pension ; (iii.) one-half of 
any workmen’s compensation ; (iv.) money and investments treated 
as capital assets up to the value of £25 — ^while between £25 and £800 
they are to be treated as equivalent to an income of one shilling a week 
for each £25— and (v.) as to interest in a dwelling-house in which he 
resides, any sum he might obtain by selling or borrowing money upon 
the security of such interest. 

The regulations lay down the following sums as weekly allowances, 
subject to adjustments where special circumstances exist (i) : 

Where the applicant is living as a member of a household consisting of 
two nr ' more. 

For the householder and his wife (or her husband)— 26#. 

For the householder (alone)— 17s. for a man and 16s. for a woman. 

For other members of the household, if aged 21 ' or over — 1 Is, for a man^ ' 
and 10s. for a woman, 

■ Between 16- and: 21 — 9s. Between 8 and 11— 4s. ■ 

„ 14 and 16— 6s. 6d. ^ „ 5 and' 8— 4s. 

,, , 11 and 14— 5s. ■ ■ ■ Under— 8s.. . 

'' (a) 'UneinpIo 3 mient ; 28 Halsbiny’s^ Statutes' 5^ 

(b) im,, s. 5 (8) (a)'; ibid,, 506. 

(4 Old Age and Widows’ Pensions Act,-. 1940 (c, 18), s. 2. ' 

(d) S, 86 I 27 Halsfoniy^s Statutes 787. By s. 5 of the Unemployment Act, 1940 
(o. 44), non-manual workers earning up to iE420 are included. 

: (e) S. 86 (2). ■ .See anU, p. 292. ■ . ■ ■ ' 

(f) Ibid, See S.R, & O., 1987, No.-268. ■■ ' , , , 

(g) S. 88 ; 27 Halsbury’s ' Statutes 789, See S.R. & O., 1989, No. 582. 

(h) See title Means Test;' S,R. & O'., 1989, Nos. 584 and 1946/ amendine 

S.R. & O., 1986, No. 776. ■ , ® 

(i) See also as to allowances for special needs due to winter conditions, S:iR. M 0., 

1988, No. 806.;'. , , ' ■ 
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'Wliefe there is only one child in addition to not more than two adults, 
the 'amount allowed for the child must be not less than 4^. 

; ■ : Wh is living otherwise than as member of such a 

household, the scale allowance is 16^?. 

Allowances must be paid- in money and to the applicant himself, 
except in cases of special difficulty (k) where an officer (or, on appeal, 
the appeal tribunal) is of opinion that the applicant has failed to avail 
himself of opportunities of employment or training or that the interests 
of persons dependent upon him ought to be protected. He may then 
pay the whole or any part to a member of the household, or pay it other- 
wise than in cash, or grant it only on condition that the applicant attends 
at a work' centre' or similar place. ■ An application must not, however, 
be dealt with in this way where the applicant has refused an offer of 
employment which would' not have been considered suitable employment 
under the Unemployment Insurance Acts (i). 

Allowances paid to a person in respect of a period when his old age 
pension started to accrue may be treated (by direetioii of the M. of H.) 
as advances on accomit of the pension (m), ■ 

Training, Courses and Work Centres.— By sect. S7 of the Act of 
1§84 (f^), the Board may, with the approval of the Minister of Labour, 
provide- and maintain training' courses for persons who have reached 
the age of eighteen, and may 'make contributions to the cost of those 
provided by the Minister or by - local authorities. In .order' to make 
provision for further training, they may also enter into agreements with 
local authorities for such persons to be employed for periods up to three 
months upon work which will fit them for further, employment. ' Any 
such agreement is subject to, the consent of the Treasury and must 
provide for payment at the expense of the authority at the rate of wages 
customary in the district, and it may provide for contributions ' to be 
made by the Board in respect of any additional , expenditure incurred 
by the authority by reason of the work being utilised as part of the 
training course. 

An authorised officer of the Board may allow persons who have 
reached the age of eighteen to attend at a training course even if he is 
not in need of an allowance provided that he is registered for employ- 
ment in the prescribed manner and has no work (o). 

By sect.,S9 (2) (p) m applicant may be granted an allowance while 
at a training course or course' of instruction and payments may mean- 
while be made to his dependants, if it appears that this will give him an 
opportunity of becoming fit for entry into or return to regular 
employment. 

The Board may also provide and. maintain work centres (q) for the 
purpose of affording occupations suitable for applicants whose cases 
have been decided as of special, difficulty, or they may make arrange- 
ment with public assistance authorities for the attendance of ‘ such 
persons at any work centres or similar place provided by th em. [680] 

t&j Sr40''I"' Stattites T01. 

(i)' Sees. 28 ofthe Unemployment tourancse Act, 1985; 28 Halsfoury’s Statutes 517, 

* (m) S. 27 of the Widows’, Orphans and Old Age Pensions Contributions Pension 
Act, 1988 ; 29 Halsbuiy’s Statutes 1220, replacing s. 49 of the Unemployment' 
Assistance Act, 1984. 

(i*) 27 Halsbujy ’s Statutes 789. See Camps Act, 1989 ; 82 Halsbury’s Statutes 801 . 

(o) S, 48 ; 27 Halsbury’s Statutes 794 , 

(p) 27 Halsbury’s Statutes 791', 

(q) S. 40, and see Sched, VIll, ($) (b) and (c) ; 27 Halsbury’s Statutes 792, 822. 
As to the centres as established under the Relief Regulations Order, Art. 6, see 
S.R, & O., 1980, No. 186 ; 12 Halsbury’s Statutes 1091, 
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^ PiiMie Assistance Aathorities and Unemployed Persons.— As it is aa 
advantage for a public assistance committee to have as large a niimber 
as possible of the able-bodied, unemployed in its- area under the care of 
the Assistance Board it is an interested party in any appeal as to: whether 
the Act of 1934 applies in any particular case. For' this, reason the 
public assistance ' authority has a right , of appeal on the .question and 
also as to whether a person should be suspended altogether (r) as shown 
below. Arrangements are to be made for the exchange of documents 
between public assistance officers and the officers of the Assistance 
Board (s). [6813 

As . already stated ( t ), arrangements may be made in cases of special 
difficulty for the attendance of persons receiving allowances at the work 
centres of public assistance authorities, or the allowance may be 
granted only upon condition that the applicant becomes an inmate 
of a workhouse, when it is paid to the authorities or to a member of his 
household while he is such an inmate {u)» 

Where an officer of the Board is satisfied that an applicant has 
persistently refused or neglected to maintain himself or his family 
or has persistently contravened conditions as to his allowance, he may 
make a special report to the appeal tribunal and the tribunal may direct 
that for a specified time no further application from him shall be 
considered (a). The applicant as well as the public assistance committee 
on whom he may be chargeable must be given the right to be heard by 
the tribunal (a). 

A public assistance authority may not, except as regards medical 
needs, order out-door relief to be given to any person to whom the 
Unemployment Assistance Act, 1984, applies, or to anyone in receipt 
of unemployment benefit, except in cases of urgent necessity. They 
may, however, order it for the dependants of any person who has been 
determined to be a case of special difficulty and is at a work centre 
or in a workhouse (6). 

The Board must pay the public assistance authorities, up to the 
amount of the allowances which would have been granted to any 
applicant (i.) the cost of any outi-relief given, (ii.) the cost of sudden or 
urgent relief, except relief given during any period during which he has 
contravened any conditions as to attendance at a work centre or as an 
inmate of a workhouse, (iii.) for the use of work centres in accordance 
with arrangements made, and (iv.) the cost of maintenance in a work- 
house (c). , [6883 

Grants Based on Unemployment.— While grants from the Exchequer 
had been made in various ways for the relief of unemployment by 
means of relief works (d) and the Government contribution to insurance 
under the Unemployment Insurance Acts is in effect a payment from 
taxes in aid of the unemployed, for the first time, by the L.G.A., 1929, 
the ordinary grants made through Government departments to local 

(f) Ss. 86 (8), 41 and Sched. VII. (6) (c) ; 27 Halsbury’s Statutes 788, 798, 821. 

(s) S. 50(1)1 iWd., 798. 

(f) Ante, p. 295. 

(u) S. 40 (2) (d) and Sched. Till. (2) ; . iUd,, 792, 822. • Sec 'ss. 21— 84 of the 
Poor Law Act,' 1980 ; 12 Halsbury’s Statutes 081—986. 

(a) S. 41 1 ibid,, 798. 

(b) Sched. VIII. (1) j 27 Halsbury’s Statute8:821.' As to out-relief, see ss. 45 — 
48 of the Poor Law Act, 1980, and as to sudden and urgent need, see s. 17' of the saine ' 
Act ; 12 Halsbury’s Statutes 978, 989 — 991 . ■ 

(c) Sched, VIII. (2) ; 27 Halsbury*s Statutes 822* 

( d ) See title Unemploymeht Relief Wobks. 
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authorities in aid of the usual services, were phased partly on the con- 
sideration of the amount of unemployment in the district. By s. 86 
and Part IIL of Sched. IV. of that Act, the block grant was to be 
based on a weighted population,” and one of the reasons for weighting 
a population in an area was the amount of unemployment therein {e}» 
The formula for the block grant was a complicated' one and was to be 
reviewed at intervals.' By the L.G. (Financial Provisions) Act, 1937 (/), 
Part III. of the Act of 1929 which contained the provision as to the 
Exchequer’s contributions for block grants was repealed and replaced. 
116843 


(e) See title Genebau Excheqxjee GEANTS,, and SurruEMENT. 
(/) S. 2, Sclied. I. ; 80 Halsbury’s Statutes 377. 
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Introduction.—As mentioned in the article on ‘‘ Unemployment ” 
the practice of ‘‘ setting to work” the able-bodied poor existed long 
before the Elizabethan Poor Law Act stabilised it on the Statute Book. 
During the eighteenth and nineteenth centuries, however, this work 
had been performed in the general workhouse and the system of giving 
out-relief had been steadily frowned upon by the Local Government 
.Board. During the latter years of the nineteenth century it was 
proposed to put in hand relief works outside the Poor Law upon which 
men otherwise unemployed were employed for wages. At first this was 
done by means of voluntary funds, but the system was regularised in 
1905 by the passing of the Unemployed Workmen Act, which set up 
distress committees in London and the larger towns (a). Some repre- 
sentatives of the guardians sat on the committees, but the committees 
were essentially municipal and not poor law. In practice, the relief 
works soon came to be an additional local establishment providing jobs 
of 'a particularly casual character for men of low industrial capacity. 
The distress committees continued their operations till 1914, but after 
the Great War they ' were not revived , and the ''Unemployed Workmen 
Act, 1905, was finally repealed by the L.G.A., 1929 (fe). Meanwhile 
the scheme of unemployment insurance had been developing as a 
method of dealing with the able-bodied unemployed, and had extended, 
with the great increase in unemployment after the war, to include other 
works by means ctf insurance benefit (c). In 1920, also, an Unemploy- 

(a) See Introduction, ps. 5, to Glens Unemployment Assistance, 1934. 

(d) S. 12 ; 10 Hslsbnry*s Statutes ,891. ■■ • ■ 

(4 See title Means Test.-.- ■■ ■. ^ 
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ment Grants Committee "was set up, at first under' a Treasury" Minute, 
and later under the Development (Loan Guarantees and Grants) Act 
of 1929 (d). ' This committee advised the Minister of Labour on applica- 
tion for grants from Exchequer funds in aid of the cost of schemes, of 
work proposed by local authorities and by certain other bodies for the 
relief of unemployment.' It was found that' the output of the schemes 
was far below normal and that the committee’s work was a somewhat 
expensive method of relieving distress. ' It was therefore discontinued 
at' the end of 1931. [^85] 

The Unemployment (Relief Works) Act, 1920 (^), was also passed 
for the purpose of making better provision ' for the employment of 
unemployed persons by facilitating the acquisition of, and the entry .on, 
land required for works of public utility. After the passing of the 
Public Works Facilities Act in 1930 (/)'this was seldom used, but it was 
continued in being by the Expiring Laws Continuance Act each year 
until 1937. It had been found that the work done by means of statutory 
.provisions solely for the help of .unemployment' was invariably; more 
expensive and less efficient than , that carried out . as the normal pro- 
cedure of a local authority. Moreover, the whole system of Treasury 
grants to local authorities had been reformed by the L.G.A,, 1929, and 
the new General Exchequer Contribution was distributed, in part at 
least, on a weighted population’'’ which included as a factor the 
percentage of unemployment in an area (g)'. Many unemployed, also, 
have found work in road making financed with the help of grants from 
the Road Fund. The Public Works Facilities Act, 1930, was, however, 
expected to assist a more speedy acquisition of land for public purposes 
in certain cases, and some of its sections have therefore been continued 
by the Expiring Laws Continuance Acts up to the present time. These 
are sect, 2 (h ) — so far as it relates to local authorities ' but' not to other 
undertakings — ^which provides for -the appropriate Minister: to authorise 
by order local authorities to purchase land compulsorily for certain 
purposes, with Sched. L (i)' as to' the method of making ’the order; 
sect. 3 (Jfc) which prevents this being done in regard to land of local 
authorities or statutory undertakings ; ■ sect. 5 (I) which' provides for a 
simpler method of making orders. by the Electricity Commissioners; 
and sects. 6, 7 and 8 (m) which relate" to interpretation,, etc. 

, Qeaaral Exchequer Contribution. — ^As already stated, by the L.G.A., 
1929, as amended by the L.G. (Financial Provisions) Act, 1937, sect. 2, 
Sched. I., the method'of assisting unemployment by special grant from 
the Treasury was' merged into the block , grant given ' to counties and 
county boroughs' for their ordinary purposes,' ' which Include the pro- 
vision of works of publiC' Utility . As the grant is distributed on a, basis (n) 
which includes as a factor the percentage of unemployment in a district, 
this has the effect of increasing the grant where help is. needed to provide 
the public works and services. CfiS73 • ' 

(df) 12; Halsbury’s Statutes 309. '■ 

(e) : 20 Halsbury’s 0S2, as amended '.by the Public Works .Facilities Act, 1980, 
.8.4; 28 Halsbury’s Statutes, 774. 

28 .Halsbury’s Statutes 76'9. '. ' ' ''v ' 

(g) See post 

(h) 23 HalsBury’s Statutes 778. - 

(i) Ibid., 777. 

(k) Ibid., 774. 

(l) Ibid., 775. 

(m) Ibid., 775, 776. 

(n) See titles General ExcHEQtrER Grants and. Unemployment. 
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Lands (Utilisation)' Act* 1081. — ^In order to lielp with 
TuneMployment in county districts and to settle unemployed men on the 
■land, the Agricultural Lands (Utilisation) Act(o) was passed in 1981. 
Sects. 1—4. of this Act (p) give the M. of A. power to acquire and hold 
land ' for. demonstration purposes and for the purpose of reconditioning 
it sects. 5 to 12 (g)'give the Minister power to provide small holdings, 
with 'financial assistance to unemployed persons and .agricultural 
workers, and demonstration holdings ; to act in default of county 
councils which have not pro^dded small holdings ; -and also give power 
to county councils to provide cottage holdings (r). The remainder 
of the Act deals with allotments- (^)— sects. 18 and 14 ( 35 ) give power to 
the Minister to provide allotments of not more than one acre for un- 
employed persons, and to defray losses incurred by local authorities in 
providing allotment gardens for unemployed persons ; sect. 15 (u) lays 
down the rule that unemployed persons need not vacate their allot- 
ments on entering employment ; and sect. 16 («5) enables the Minister 
to make grants to assist unemployed persons with seeds, fertilisers 
and equipment. [688] 

Special Areas Acts, 1934, 1987*— The latest method of providing 
unemployment relief works has been by means of special grants to be 
spent in special areas, formerly called distressed areas, through special 
areas commissioners. Their powers are set out in two Acts passed in 
1984 and 1987, the first of which was to end on December 31, 1986, unless 
continued. By sect. 1 of that Act (ft) the commissioners were appointed 
to investigate and make suggestions as to help which could be given. 
They were to act under the general control of the appropriate Minister, 
that is the Minister of the Department in charge of the work as to 
which suggestions were made, and to co-operate with these departments, 
the local authorities, and voluntary organisations in the area, and 
with the Assistance Board {bb) in matters relating to the promotion of 
the welfare of the persons dealt with ; and they are also to make recom- 
mendations to Government departments as to the removal of difficulties 
which appeared to prevent or to hinder measures of betterment. The 
first commissioner for England and Wales was Sir Malcolm Stuart (c) 
and he was followed in 1986 by Sir George Gillett (d). By sect. 7 (c) the 

g jwers of the commissioners might be transferred to the Assistance 
oard(i6) or other Government departments on the expiration of the 
Act. The special areas are set out in the First Schedule to the Act {/). 
They include in England and Wales the county boroughs of Gateshead, 
Merthyr Tydfil, Newcastle-on-Tyne, South Shields, Sunderland, Tyne- 

"'' ' . ^ ' i&y 24 Haisfiuiy’s' Statutes 46 J . ’■ ^ "" " ” 

(p) 53. 

(g) Ibid* 53 — 58. 

.rlfySe^.tithSlmLhMoh^DmG8*^ 

.: ,:(4''See title A 11 .OTMENT®. . 

(D 24 Halsbuiy’s Statutes 59, 60. 

, .(U) IUd*r§l*- .' >■■ 

: . . - . ' ■ 

(b) Special Areas (Development and Improvement) Act, 1934 : 27 Haisbury’s 
■Statutes 827. ^ ■ 

Formerly the Unemployment Assistance Board, set up ■under the Unemploy* 
laent Assistance Act, 1934, s. 35 ; 27 Halsbury’s Statutes 786, and renamed the 
Assistance Board by the Old Age and Widows* Pensions Act, 1940 (c. 13), s. 10. 

(c) See Keports, published July 1985, February 1936, and October 1936. 

(d) See Report for twelve months ending September 80, 1937, 'and the dis- 
cussion therein of the relationship between the commissioner and local authorities. 

(e) 27 Halsbury^s Statutes 831. 

(/) Ibid*, 882. 
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mouth and West Hartlepool and coiinty districts in the counties of 
Durham, Northumberland, Cumberland, Monmouth, Glamorgan, Breck- - 
nock and Pembroke. By sect. 2 (g) a fund of two million pounds was 
set aside by the Treasury -to be spent by the commissioner, and after the 
second report a further sum of three millions. By sect. 4 and Sched. 
HI. (A) the eommissioner was given power to acquire. land compulsorily. 

Further details of the powers of the commissioner were^ set out in 
sect. 1. They were to include work for the initiation, organisation and 
prosecution of measures outside the special areas, if he was satisfied 
that they would provide work for a substantial number of persons 
from those areas (i). His powers, however, under this Act (k) were 
not to include the carrying on of any undertaking for the purposes of 
gain or the provision of financial assistance for such an undertaking; 
nor might they provide financial assistance by way of grant or loan 
to any local authority. This was in order to prevent duplication of 
grant from the commissioner and from a Government department. But 
assistance might be given towards the cost of any works for which no 
specific grant was payable by any Government department or towards 
the provision of small holdings and allotments with the consent of the 
appropriate Minister after consultation with his department. By the 
Special Areas (Amendment) Act, 1987 (i), he was enabled to make a 
grant towards expenses incurred by local authorities for the repair or 
improvement of a street in a special area, certified by the M. of T. as 
being wholly or mainly required for purposes other than that of through 
traffic. By sect. 5 of the Act of 1934 (m) contributions made by the 
commissioner might be disregarded in determining losses under sects. 
1 and 2 of the Small Holdings and Allotments Act, 1926 (n). 

In regard to purposes of gain, a proviso to sect. 1 of the Special 
Areas Act, 1934 (o), enabled a contribution to be made where the under- 
taking was carried on for gain but primarily to provide a means of liveli- 
hood for the persons engaged in it with a view to their establishment in 
a position of independence or partial independence of assistance under 
the Unemployment Assistance Act, 1934 (p), or the Acts relating to 
poor relief. By sect. 4 (2) of the Act of 1937 (q) the commissioners were 
also enabled to contribute to any expenses incurred by owners or 
occupiers of agricultural land in regard to works of field drainage even 
if for gain. , [6893 

The Acts of 1934 and 1987 have been continued until December 81, 
1940. The Act of 1937 gave the commissioner the powers already 
mentioned and further powers in regard to factories and factory sites. 
By sect. 1 thereof in order to induce persons to establish undertakings 
in -special areas, the commissioner was empowered to let a factory even 
though for the purposes of gain, provided the rent would produce a 
return as nearly as possible to a reasonable rate of interest on the sums 
expended in providing the factory. / It also, by sect. 3, enabled him to 
provide financial assistance , in rent, income , tax or rates, to persons 

(g) 27 Halsbury’s Statutes 828, 

(k) Ibid., 829, 8S4. See also S.H, &, O.. 1936, No, 265. 

(f) S. 1(6); 27 Halshury’s Statutes 828. 

(k) S. 1(5); tm, 828. 

(l) 30 Halsbury’s Statutes 994. 

(m) 27 Halsbury’s Statutes 880. - 

(n) 1 Halsbury’s Statutes 322. 

(o) 27 Halsbuiy’s Statutes 827,' 

(p) JWA, 786. 

(g) Special Areas (Amendment) Act, 1937 30 Halsbuiy’s Statutes 994, 
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carrying on new factories in special areas for five years after the agree- 
ment was made, By the Finance Act, 1937 (f), relief may also be given 
in respect of any national defence contribution which may become 
chargeable on, profits. 

■ ■ By sect.; 5 of the Special Areas (Amendment) Act, 1937f^), the. 
Treasury is empowered to provide financial assistance to a site-company 
for the purpose of providing factories by , subscription to the share 
capital or by loan up to one-third in special areas and in others certified 
by the Ministry of Labour as having had for a considerable time serious 
unemployment with no immediate likelihood otherwise of substantial 
■employment, and being mainly dependent on one or two industries 
that are depressed. This assistance is to be extra to that provided 
for the use of the' commissioner, and the Treasury is also empowered 
by sect. 6 to grant loans to persons carrying on industrial undertakings 
in special areas after the passing of the Act. £690] 

(r) S, 19 (7) ; 30 Halsbury’s Statutes 358. (s) 30 Halsbury’s Statutes 905. 
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See also titles : 

Dedication AND Adoption OF High- Highways, Rights of Private Per- 

ways; sons as to ; 

Highway Authorities; Road Protection; 

|. Road Traffic. 

Nuisance by Unreasonable User.—See Highway Nuisances. 

Negligent User at Common Law.— It is submitted that an action 
will lie at common law at the suit of a highway authority for damages 
for destruction of or injury to a highway so as to obstruct the public right 
of passage by the negligent use of excessive weight or traffic on the 
highway, though it has been held that in the absence of evidence of 
negligence there is no liability for repairs necessitated by traffic which 
had not destroyed the highway or rendered it dangerous or incon- 
venient to the public use (a). £6913 

Road Traffic Act, 1930, s. 54 (Z>). — -The more usual remedy is to 
proceed under this statutory provision. Where it appears to the 
highway authority by the certificate (c) of their surveyor that extra- 
ordinary (d) expenses have been incurred in repairing a road, by com- 

(a) Gimgm) Corpn. v. Barclay, Curie <6 Co., Ltd., [1922] S. C. 413 ; 26 Digest 462, 
f.and ' 

(b) 28 Halsbury^s Statutes 649. 

(4 Por a form of certificate, see 7 Ency. Forms (2nd ed.) 231. 

As to the meaning of extraordinary ” and “ average expenses, see 
Billericay Mural Council v. Poplar Union and Keeling, [1911] 1 K. B. 734 ; afiTd., 
[1911] 2 K. B. 801, C. A, ; 26 Digest 475, 
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parisoH with the average expense of repairing the road or similar roads 
in the neighbourhood (^), by reason of excessive weight, or other extra-* 
ordinary traffic passing along the road, the authority may recover by 
action in the High Court (or county court where the amount claimed 
does not exceed £500) the amount of such expenses proved ■ to be 
attributable to the damage ■ caused by such traffic, from any person 
(in the Act referred to as ‘‘ the undertaker by or in consequence of 
whose order the traffic has been conducted. 

Neglect on the part of a highway authority to repair a road is not 
a complete answer to such a claim, but indirectly it may be important 
in considering the amount of damage •(/). 

^ Hoad ” means any highway and any other road to which the public 
has access, and includes bridges over which a road passes (g). [8923 

Excessive Weight— THhis term refers to the weight put upon the road 
by a single vehicle with its load, and not to the aggregate weight 
carried by a number of vehicles or by the same vehicle on different 
journeys (ii). Whether the weight is excessive or not must be decided 
in ’ relation to the ordinary weights of vehicles upon the road in 
question (i). Comparison should be made with the ordinary weights 
on such road in previous years (k), but weights excessive in one decade 
may not be so in the next, as extraordinary traffic may become 
ordinary (I). [6983 

Other Extraordinary Traffic, — ^This term refers to traffic of an excep- 
tional nature, either in the quality or quantity thereof, or the method 
or time of user of the road, such as substantially to increase the burden 
borne by the road from ordinary traffic, and to cause damage and 
expense beyond what is usual (m). Comparison should be made with 
the ordinary traffic of the road, but where a road is used for the carriage 
of timber at intervals in the ordinary course of forestry, the timber 
traffic on the road, when it occurs, may be ordinary (n). 

Traffic brought upon the road by one person cannot be regarded 
as extraordinary merely because he uses the road more than others. 
A comparison must be made with the ordinary user of the road as a 
whole by all who use it (o). [6943 

Recovery of Expenses.— Tke surveyor’s certificate is a condition 
precedent to an action, and the damage to the highway must have been 


(e) Tliese need not, it seems, be in the same highway area as that where the 
damage is done. 

(/) Savin v. Oswestry Highway Board (1880), 44 J. P. 766 ; 26 Digest 475, 187$ ; 
Hemsworth E,D.C. v. Mickkthwaite (1904), 2 L. G. R. 1084 ; 26 Digest 463, 1790 ; 
Aveland (Lord) v. Lucas (1880), 5 C. F. D. 351, C. A. ; 26 Digest 460, 1703 ; Kent 
County Council v. Kent Coal Concessions^ Ltd. (1908), 72 J. P. 507 ; on appeal 
(1909), 73 J. P. 305, C. A. ; 26 Digest 468, 1822. 

(g) Road Traffic Act, 1930, s. 221 ; 23 Halsbury’s Statutes 686. 

(h) Hillv. Thomas, [1893] 2 Q. B. 333, C. A. ; 26 Digest 462, 1771 ; Kent County 
Coundl Y. Vidlet, [1895] 1 Q. B. 448, C. A. ; 26 Digest 467, 1810. 

^ (i) Aveland (Lord) y. Lucas (1880), ■ 5 G. F. D. 211, 851, C. A. ; 26 Digest 460,' 
:1708 ; B. Y. Ellis (1882), 8 Q. B. D. 466 ; 26 Digest 461, 1764 ; Butt {Henry) S Co., 
Ltd. V. Weston-super-Mare V.D.C., [1922] 1, A. C. 340 ; 26 Digest 462, 1772.;:- 

(k) Hemsworth M.I).C. y. Mickkthwaite, supra. 

(l) See Bromley R.B.C. v. Croydon Corpn. (1907), 5 L. G. R. 453, at pp; 457, 458. 

(m) milY. Thomas, supra. 

(n) Baglan Highway Board y. Monmouth Steam Co. (1881), 46 J. P. 598 ; 26 
Digest 466, 1804, explained in Gdronydd Bural Council v. Green (1908), 72 J; P. 321 ; 

' aM., [1909] 2 K. B. 845, C. A. ; 26 Digest 462, 1773. 

(o) Hill Y. Thomas, supra ; B. v. Williamson (ISSl), 45 J. P. 505 ; 26 Digest 463, 
1786 ; Butt (Henry) Co., Ltd. Y. Wesion'-supef-Mare U.D,C., supra. 
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made good and expenses actually incurred. Expenses can only be 
recovered for damage done within twelve months of the issue of the 
writ(p). 

/ Where, however, damage is done to a road as a result of work- 
extending over a long period, the action may, if within the provisions 
of sect. 54 (2) of the Road Traffic Act, 1930, be brought within six 
months of the completion of the work and expenses recovered for 
damage done more than twelve months before action (f). 

If the damage has been done by a public authority within the scope 
of sect.' 21 of the. Limitation Act, 19B9 (r), the time limit of one year 
under that section applies, where the damage has been caused directly 
by the authority through its servants or agents and not indirectly 
through an independent contractor (g). 

The measure of damages is prima facie the difference between the 
average sum expended in . previous years and the year in question, 
or a quarter or other period may be taken as the basis, provided it 
deals with ordinary expenditure. If the damage is such that it is 
necessary to remake the road entirely, the whole cost may be recovered, 
even if the road is made up to a higher standard, but where remaking 
is not essential, though convenient for carrying out improvements, 
the court must apportion the expenses ( 5 ). [695] 

London,— Sect. 54 of the Road Traffic Act, 1980, does not apply to 
London (sect. 54 (8)). [696] 

(p) Hoad Traffic Act, 1080, s. 54 (2) ; 28 Halsbury’s Statutes 650 ; Bromki^. 

BJD.G. V. Cctpn., [1908] 1 K. B. 858, C. A. ; 26 Digest 460, 1527. 

(q) Kmi CmMy Council v, Folkestone Corpn*, [1905] 1 K. B. 620, C. A. ; 20 
Digest 472, tmO. 

(r) 82 Halsbury’s Statutes 285. 

(s) See the cases cited in the footnotes to 16 Halsbury (2nd ed.) 392. 
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Introductory^— The gencrallaw governing the sale and exposure for 

sale of urtsound food is to be found in the Food and Drugs Act, 1938 (a), 

(a). ,81 :Baisbuiy’s .Statutes 249, 
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and in various regulations and orders dealing with specific articles of 
food, particularly the Public Health (Meat) Regulations, 1924 and 
1925 (b) ; the Public Health (Shellfish) Regulations,, 1984 (c), and the 
Milk and Dairies Order, 1926 (d). • The Act of 1988, 'though largely a 
consolidating statute, amends the previously existing law in many 
respects, but regulations and orders made under earlier statutes will 
remain in force until revoked (e). £697 J 

Unsound Food Distinguished from Adulterated Food* — ^By '' unsound 
food is meant food which is diseased, decayed, rotten, unwholesome- 
or bacterially or otherwise unfit for human consumption* ■ The phrase 
does not ordinarily cover food to which an injurious chemical ingredient, 
has been added or which has been adulterated by dilution or by the 
addition or subtraction of anything so as to make the food not of the 
nature, substance or quality demanded by the purchaser. For pro- 
visions dealing with adulterated food, see the titles Adulteeation, 
VoL I., p. 126, and Food and Deugs, VoL VI., p. 115. £6983 

Common Law OflEences. — It is an indictable misdemeanor knowingly 
to give to any person food which is not fit to eat with intent to do bomly 
harm. Damages may be claimed against a seller of unwholesome food 
if any injury has resulted therefrom. With such proceedings, however, 
local authorities as such are rarely concerned. £6993 

Statutory Offences. — Under the Act of 1938, an offence is committed 
by any person who sells, or offers or exposes for sale, or has in his posses- 
sion for sale or for preparation for sale, or deposits with or consigns to 
any person for any such purposes, any food intended for, but unfit for, 
human consumption (sect. 9}(/). All articles commonly offered for 
human consumption are, if offered, exposed or kept for sale, presumed 
until the contrary is proved, to be intended for human consumption ; 
and any substance capable of being used in the composition or pre- 
paration of an article of food if found on premises where that article of 
food is prepared is similarly to be presumed to be intended for such use 
(sect. 81 (4))(g). ; 

Where a person is charged with the offence of depositing or con- 
signing unsound food, it is a defence to prove that he gave notice to 
the person with whom the food was deposited or to the consignee that 
the food was not intended for human consumption ; or to prove that 
when the food was delivered or dispatched it was fit for consumption, 
or that the person charged did not know and could not with reasonable 
diligence have ascertained that it was unfit (sect. 9 (8)) (h). But it is 
not necessary for the prosecution to prove mens rea affirmatively. A 
defendant may in certain circumstances be able to set up the defence 
of warranty (sect. 84) (i). 

Under sect. 8 (j*), the M. of H. is empowered to make regulations 
dealing with the importation, preparation, transport, storage, exposure 
for sale and delivery of food, for the purpose of preventing danger to 
health./ Under the PJI.A. it was an offence wilfully to commit a 
breach of food regulations made by the Minister under those -^cts. 

(b) S.R.& 'o., 1924, No. 1432 ; 1935,, No. 187. ' 

(c) S.R. & O., 1984, No. 1842. 

(d) SM. & O., 1926, No. 821. 

(e) All such regulations and orders In Ibrce up to September, :1940, , Will : he con* ■ ■ 
veniently found in VoL III. , of Lumley’s Public Health' (1 1th ed.), 1940. 

(/) 81 Halsbury’s Statutes 258. {g} IMd*^ 804. ' 

(h) Ibid,,25B. ' ' (t) lMd., 806. 

(j) Ibid., 257. See alsos. 92 ; i&td.,809. 

L.G.L. Xim — ^20 
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While the regulations so' made remain in force, an offence is now com- 
' mitted, even if not wilful, but the maximum penalty is now less severe 
' than tinder the repealed Acts. [TOO] 

'■ Aimmistrative Authorities. — -The local authority for the admini- 
stration of those provisions of the Act of 19B8 which relate to unsound 
food is: the council of a borough^ metropolitan borough, urban district 
or rural district County councils, however, also have power to 
.institute proceedings (1), as indeed have private individuals. 

Examination and Seizure.^ — ^Under the Act of 19B8j a vendor of 
unsound food may , be prosecuted in respect of selling or exposing for 
sale, even though the food may not have been seized by an officer of 
the local authority or placed before a justice for inspection. Under 
the now repealed provisions of the P.H.A., such seizure and inspection 
were necessary, and this procedure will doubtless continue to be used 
in the majority of instances. The M.O.H. of the local authority or 
other authorised officer (m) has power to examine all food coming within 
the scope of the legislation including food which has been sold and is 
still on the vendor’s premises,, to seize food which appears to be unfit 
for human consumption and to take it, without unreasonable delay, 
to a justice of the peace for inspection and possible condemnation (n). 
Authorised officers have a right at all reasonable times to enter premises 
for the performance of their duty, on production of documentary 
evidence of their authority (o). In certain circumstances, an officer 
may apply, by sworn information, to a justice for a search warrant, 
for example, when premises are unoccupied, when the occupier is tem- 
porarily absent, when the case is one of urgency, or when an ordinary 
application for admission would defeat the object of the visit (sect. 77). 
The authorised officer may also detain a cart, barrow or similar vehicle, 
or a receptacle containing food intended for human consumption, and 
deal with unsound food found therein as if it were food exposed or in 
possession for sale (p). Food offered as a prize or reward at an enter- 
tainment, or deposited, offered or given away for advertising purposes, 
is also within the scope of the general prohibition relating to unsound 
food iq). 

A justice before whom seized food is placed for inspection must, 
if satisfied that the food is unfit for human consumption, order it to be 
destroyed or to be so disposed of as to prevent it from being used for 
human consumption (r). If he refuses so to condemn the food, the 
local authority must compensate the owner for any depreciation in 
its value resulting from its seizure and removal (^). Any dispute 
arising with respect to such depreciation or compensation is to be 
determined by arbitration, subject to a provision that where the 
compensation claimed does not exceed £50 the questions at issue may, 
on the application of either party, be determined by a court of summary 
jurisdiction {^), 

An inspecting justice may, but need not, be a member of a court 
before whom the offender may subsequently be charged with an offence 
relating to the unfit food (a). C'702] 


(k) S. 64 ; SI Halsbury’s Statutes 292. 
(m) See s, 100 ; iMd,^ SIS, 

(o) S. 77 ; iUd., 800. 


(1) S. 65 (3) ; ibid., 293. 
(n) S. 10 ; ibid., 250. 
ip) S. 12 ; ibid., 260. 
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PrecatttioiiS' agaiast ' Contamination.— Sects. 13 to 16 of the Food 
and Drugs -Act, 1938 (&) incorporate, with minor amendments, most 
of the legislation previously in' force and malce the statutory provisions 
uniform and of general application. , The main effects of these sections 
are as follows : 

Rooms, including shops, cellars and sheds in which food (other 
than milk,' which is specially dealt with' in another part of the Act) 
is sold, offered, exposed or deposited for sale or for preparation for sale, 
must comply with a variety of requirements designed to, ensure cleanli^ 
ness, , due ventilation, freedom from offensive smells, and so forth. 
Such rooms must not be used as sleeping places. All workers in the 
rooms must observe cleanliness with .regard to themselves, their clothing, 
and, all articles and utensils in the rooms, ■ Except where all: food is 
kept in closed containers, there must be in or near every .room in which 
■ food is kept for sale (etc.) a sufficient .supply of hot and cold- water and 
washing materials for the workers’ use. Penalties may be incmTed by 
the occupier of a room in which the. requirements are disobeyed,: or in 
certain circumstances .by other- persons who commit, or permit, contra- 
ventions. Moreover, owners of premises have certain, responsibilities 
under the Act, if they let rooms structurally unfit, or if they permit an 
unfit room to be used after receiving notice of its structural unfitness 
from the local authority. There is a saving clause at the end of sect. 13 
which excludes from the operation of the whole section, except so far 
as may be expressly provided .by food regulations, all premises used 
for the sale, storage and preparation of articles, consisting of materials 
which are not of animal or vegetable origin if the premises are not' 
otherwise used for any purpose in connection' with the preparation,' 
storage o’r'.sale of-food. 

' The local authority is empowered ' to make bye-laws for securing 
sanitary and cleanly . conditions in connection , with the handling, 
wrapping and delivery of ' any food sold.'.or intended' for 'sale for 'human 
consumption,; and in connection' with the exposure' of such food' in' the 
open air. C7§3] 

Food Poisoning.— A medical practitioner, who suspects that a patient 
is suffering from food poisoning,', is required to ' send a notification to 
the.M.O.H, of the,:' district— who ..'has, power, when food poisoning, is 
suspected 'and. a sample of ..the food, has 'been , procured, to give notice 
to the, person ill charge - o-f the . food, prohibiting its use for human 
consumption— or its removal (except to some specified place) until his 
investigations are completed. . ' If it 'then .'appears, that the- .Wd. is in' 
fact unfit, the may deal with it in the- ordinary way, by taking 

it before a justice for inspection and condemnation (c). - £704 J ■ ■ 

■ Ice. Cream.— There are special provisions to secure that ice cream 
shall, be^ made and 'stored in satisfactory conditions, and premises used 
for its sale, manufacture for sale, or storage must be registered with the 
local authority, which, subject to the adoption of the prescribed pro- 
cedure, may refuse .to register 'unsatisfactory premises (d). Dealers 
in ice cream in streets must have their name and address conspicuously 
displayed on the stall or vehicle ; . or on a -tray, pail or other container ■ 


(b) : 31 Halsbury’s Statutes 261 — 263 . 
(e) S. 18 ; 31: Halsbury *8. Statutes 266. 
(^1) S. 14; tW., 263 , ' , 
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Bsed without a stall or vehicle. Every ' manufacturer of, or dealer in, 
ice cream is required to notify forthwith the local when any 

person living or working in or about the premises is found to be suffering 
from a milk-borne disease. The M.O.H. may then order that ice cream ^ 
which he suspects to be likely to cause such disease shall not be removed 
' except as he may specify ; and if his suspicions are confirmed he must 
cause the ice cream to be destroyed without taking it to a Justice for 
inspection. If, however, Ms suspicions are not confirmed, he must 
withdraw Ms order, compensation being payable subject to certain 
conditions and limits (e). See also title Ice Ckeam. 

Manufactured and Potted Poods. — ^That part of the preceding para- 
graph which applies to the registration of premises of ice cream 
manufacturers applies also to premises used for the preparation or 
manufacture of sausages, or any potted, pressed, preserved (including 
cooked) or pickled food intended for sale for human consumption. 
And a local authority may by resolution resolve that the names and 
addresses of street vendors of any food (except milk) must be legibly 
and conspicuously displayed on vehicles or receptacles, as in the case of 
ice cream. [roe] 

Milk. — ^The M. of H. has power to make regulations for a large 
number of purposes, designed to safeguard the public from milk which 
is contaminated, dirty or infectious. Under the existing law, these 
regulations — wMch are summarised in the title Milk and Dairies — 
are for the most part to be found in the Milk and Dairies Order, 1926 (/), 
made under the Milk and Dairies (Consolidation) Act, 1915 (g). “ Milk ’’ 
for the purpose of such regulations includes milk intended for manu- 
facture into products for sale for human consumption as well as milk 
intended to be sold as such. 

The provisions of previously existing legislation with regard to the 
sale of tuberculous milk (Voi. IX., p. 192) are substantially reproduced 
in sect, 25 of the Act of 1938 (A), the enforcement authority for this 
purpose being the council of a county or county borough, though local 
sanitary authorities also have a power to institute proceedings. [707 J 

Heat. — ^Apart from the requirements which apply to unsound food 
generally, provisions for the protection of consumers against unsound 
or unwholesome meat are to be found in the Public Health (Meat) 
Regulations, 1924 and 1985 (i) (see VoL VIII., pp, 408 to 410), and, so 
far as imported meat is concerned, in the Public Health (Imported Pood) 
Regulations, 1925 (j) and 1987 {k\ and the Importation of Meat, etc. 
(Wrapping Materials) Order, 1932 (Z). 

Further protection for the public is contained in sect. 19 of the 
Pood and Drugs Act, 1938 (m), which forbids the exposure for sale, 
or sale, for human consumption, of any part of an animal which has 


(«) S. 87 ; 31 Halsbury’s Statutes 277. 

(/) S.R. & O., 1926, No, 821. 
te) 8 Halsbuty’s Statutes 864. 

(A) 81 Halsbuiy’s Statutes 270. 

(f) S.R. & O., 1924, No. 1482 ; 1985, No. 187. 

(j) SJa. & O., 1926, No, 278. 

(&) S.R. & O., 1987, No. 829. 

(l) SJR. & 0„ 1982, No. 817. 

(m) Ss. 57, 58 ; 81 Hatsbuiy’s Statutes 287, 288. See title Sx.^tTGH'mK-BOOSES 
AND ICnaceebs’ Yabds. 



Unsound Food 


a09 

been slaughtered in a knacker’s yard (^^) and in a variety of require- 
■ ments with respect to slaughterhouses and ' also knackers’ yards. 
All slaughterhouses require to be licensed by the local authority, which 
may make bye-laws for securing proper management and sanitary - 
conditions.' The local authority must make bye-laws for the same- 
purpose with respect to any slaughterhouse which the authority' may 
itself provide (o). 

The provisions of earlier enactments relating to the sale of horse-, 
flesh (see- title Hoeseflesh, Sale of) are substantially reproduced in 
sect. S8 of the Food and Drugs Act, 1988 (p). ["^"983 

Shellfish. — Shellfish, being especially liable to unsoundness, forms 
the subject of special legislation, and local authorities have a duty to 
try to trace the laying ” of suspected shellfish and powers to prohibit 
the distribution of unsound or infectious shellfish when the 
reports that such action is required (g). Further, a county council or 
local authority may provide tanks and the like for the cleansing of 
shellfish, including its subjection to any germicidal treatment (g). £7093 

Importation. — It is unlawful to import into England and Wales, for 
sale for human consumption, any food which has been examined and 
found to be unsound. The M.O.H. of a local or port health authority, 
or any medical practitioner appointed for the purposes by such an 
authority, has power to examine any food which has been or is about to 
be landed in his district. He may procure samples and serve a notice 
on the importer forbidding the removal of the food except to some 
specified place. He may also seize unsound food on its importation and 
take it before a Justice. 

The M.O.H. of a local or port health authority has also special 
powers and duties with respect to imported meat. (See Vol. VIL, 
p.l88.) £7103 

London.— Sect. 150 of the P.H. (London) Act, 1986 (r), makes 
special provision as to inspection and destruction of unsound meat, 
etc. Any medical officer of health or sanitary inspector may at all 
reasonable times enter any premises and inspect and examine any 
animal intended for the food of man which is exposed for sale, or 
deposited for the purpose of sale, or of preparation for sale, and any 
article, whether solid or liquid, intended for the food of man and sold 
or exposed for sale or deposited as aforesaid. On summary con- 
viction for an offence under the section a fine not exceeding £50 may 
be imposed in respect of every animal or article, or if the article consists 
of fruit, vegetables, corn, bread or flour, for every parcel thereof so 
condemned ; or imprisonment may be imposed for not more than six 
months. The Act confers no power of compensation. The section 
further provides that, where it is shown that any article liable to be 
seized under the section and found in the possession of any person was 
purchased by Mm from another person for food and when so purchased 
was in such a condition as to be liable to be seized, the person who so 
sold the same shall be liable to a penalty unless he proves that at the 
time he sold the article he did not know, and had no reason to believe, 
that it was in such a condition. If a person has in his possession any 


(«) Public Health (Shellfish) Regulations, 1934 ;' ’S.R. & O., No. 1342. 

(o) 31 Haisbury’s Statutes 266. (p) Ibid,, 278, 

(g) Ibid,, 279. (r) 30 Halsbury’s Statutes 531. 
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article imsoundj unwholesonie-or unfit for the food of man, he may, by 
written notice, require the sanitary authority to remove it as if it were 
trade refuse* Sect. 13 of the Food and Drugs Act, 1938 (a), contains 
sanitary provisions as to premises used for sale, etc., of food, 

■ Under 'Sect. 17 of the Food and Drugs Act, 1938 (I), if a medical 
practitioner becomes aware or suspects that a person attended by him 
is 'Suffering from food poisoning he must notify the district medical 
officer. A' penalty of 40^. may be imposed for failure ; a fee of 2^. ,6d. 
is to be paid to the practitioner for each notification arising from private 
practice and 1^?. for cases arising from his practice as medical officer of 
a public body or institution. [7113 


(,«?) 31 Halsbury’s Statutes 265. (t) Ibid., 261. 


UNSOUND MIND, PERSONS OF 

See Persons of Unsound Mind ; Rate- Aided Persons of 
Unsound Mind. 


URBAN DISTRICT COUNCIL 

PAGE 

Functions - - - - 315 

Officers and Staff - - 317 

Miscellaneous - ' - - 318 


See also titles : Urban District Council Accounts ; 

Urban District Councils Association. 


Introductory,— The title “urban district council” was first used 
in the L.G.A,, 1894, sect, 21 (1) (a), making provision for urban sanitary 
authorities to be known after the coming into operation of that Act by 
the title which has held good for over forty years, whereas between 1848 
and 1894 urban areas were to some extent governed by “ Local Boards 
of Health ” (P.H.A., 1848) and “ Urban Sanitary Authorities- ” (P,H.A.,; 
1872). 

The P.H.A., 1875, in Part II. (b) referred to local authorities in 
England and Wales as urban, sanitary and rural sanitary authorities, 
and in the section of the Act dealing with the transfer of the powers of 
surveyors of highways refers to them' as urban authorities. The 1875 


fage 

Introductory - - - - 310 

Constitution AND Membershif - 311 
Meetings and Proceedings - 314 


(a) 10 Halsbuiy’s Statutes 792. 

(b) 13 Halsbury’s Statutes 627 et seq. 
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Act: (a consolidating measure) in fact repealed the whole of the 1872' 
Act j and later enactments have in turn repealed a large number of the 
provisions of the 1875 Act. Three other Acts, mainly adoptive, or 
requiring an Order to put them in force, conferred additional powers on 
urban district councils, namely the P.H.A. Amendment Act, 18§0 (c), 
the P.H.A. Amendment Act, 1907(d),. and the P.H.A., 1925 (e), these 
IE turn being affected by the^^^epeal sections of the P.H.A., 1936 (/). 

. , The L.G.A., 1929(g), made important changes in the functions of 
:tJ,B.Gs:, ..and can be said to be the outcome of the Second Report of 
the Royal; Commission on Local Government (h). One of the principal 
^ provisions, .of this Act, so far as urban authorities are concerned, is 
sect. 46. (i), which laid down the procedure for the rearrangement , of 
county- districts and the 'first general review of such districts by county 
councils. Sect. ,, 47 (A) made provision . for ' subsequent reviews ;, this 
power is now contained in sect. 146 of the L.G.A., 1933 (/). The latter 
Act followed to a large extent the recommendations of the Royal 
Commission on Local Government in their Final Report (m). 

Under the various headings which follow will be found the effect of 
the 1933: Act on U.D.Cs., their constitution, membership, meetings, 
proceedings and functions, together with matters relating to officers 
and staff. 

Sect. 1 of the L.G.A., 1933 (c), for the purposes of local government, 
divided England and Wales into administrative counties and county 
boroughs and administrative counties were divided into county districts, 
being either non-county boroughs, urban districts or rural districts ; 
county boroughs and county districts to consist of one or more parishes. 
Sub-sect, (2) (d) provides that urban districts shall be the urban districts 
other than boroughs existing at the passing of the Act, ie. June 1, 1934, 
and sub-sect. (2) (f) provides that the parishes shall be the urban parishes 
which at the passing of the Act were comprised in boroughs or urban 
districts. Sect. 129 of the 1933 Act (p) lays down the initial procedure 
whereby an urban district may be created a municipal borough on a 
petition to His Majesty praying for the grant of a charter of incor- 
poration. A majority of the members of the U.D.C. must pass the 
statutory resolution before the petition can be presented and a meeting 
specially convened must be held for the purpose of passing such resolu- 
tion ; a further specially convened meeting must be held not earlier 
than one month after passing of the aforesaid resolution, and this must 
be confirmed by a like majority. 

Provisions dealing with the alteration, division, transfer of parts 
and unions of existing districts and formation of new 'districts are 
contained in sect. 141 of the 1933 Act {^), and sect, 147 (r) deals with the 
question of the change in the name of a district with the consent of the 
county . council. [7123 

Constitution and Membership. — The L.G.A., 1933, provides that for 
every urban, district there shall be an U.D.C. consisting of the chairman 


(c) IS Haisbury’s Statutes; 824 etseg. 
(e) Ibid*, 1115 et seq* 

(g) 10 Haisbury’s Statutes 883 et seq, 
(i) 10 Haisbury’s Statutes 916. 

(1) 26 Haisbury’s Statutes 384. 

(o) 26 Haisbury’s Statutes- 806. 

(q) Ibid., 380. 


{d) Ibid,, 911 et mq, 

(/) 29 Haisbury’s Statutes 809 et seq, 
(h) Cmd, 8213 (October, 1928). 

(k) md„ 918. 

(m) Cmd.: 8436 (November, 1929). 

(p) IMd,, 874. 

(r) Ibid,, 385. 
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and councillors ' and the council shall haye all such functions as are 
vested in the U.D.C/by that Act or otherwise (sect. BI (1)) (^)'. 

, The U.D.C. is a body corporate by the name of the urban district 
and has perpetual succession and a common seal, with power to hold 
land :for purposes of their constitution without licence in mortmain 
(sect. Bl (2)) (0. £718] ■ 

' Cftaim mi Vice-Chairman. — ^The chairman of a district council 
is elected annually by the council as the first business to be transacted 
■at the annual meeting and he may be chosen from among thfe* coun- 
cillors Of perems qualified to be eauneillors of the district ; he cannot be 
paid a salary in his capacity of chaiiman, although the Royal Com- 
mission on Local Government (a) came to the conclusion *‘ that the 
differences between the circumstances in many boroughs and urban 
districts, particularly the larger districts, are not such as to Justify a 
continuance of the difference between the powers of the two classes of 
authorities to make an allowance to the chairman of the council We 
therefore recommend that the provisions of sect. 15 (4) of the Municipal 
Corporations Act, 1882 (6), should be extended so as to enable an U.D.C. 
to grant an allowance to the chairman of the council . . 

The chairman holds office until his successor is elected ; he is a 
Justice of the Peace by virtue of his office, and whilst he is in office he 
retains Ms membership of the local authority notwithstanding the fact 
that he might have ceased to be a councillor by having retired or failed 
to secure re-election. 

There is no obligation on the part of a district council to appoint a 
vice-chairman ; if appointed, he must be a member of the council^ and he 
continues in office in the same way as the chairman except that he holds 
office until immediately after the election of the chairman and not 
until his successor is appointed. (Note : the chairman is elected whilst 
the vice-chairman is appointed.) Except that the vice-chairman cannot 
act in the place of the chairman as justice of the peace he may have, 
subject to standing orders, all the powers of the chairman. £714] 

CotmciUors. (a) Term of Office— Sect, 85 (B) (c).— Term of office- 
three years, one-third of total number of councillors for district or ward 
who have held office for longest time without re~el6ction retire on 
April 15, and newly elected councillors come into office on that day. 
The Royal Commission on Local Goyemment in the Final Report (d) 
sugg^ted . . . “ That the elections for urban district councils and the 
elections for borough councils should be held at the same time. It 
would, however, be desirable that action on this recommendation should 
be deferred until after the first general review of county districts, for 
which provision is made in sect, 46 of the L.G.A., 1929 (e). Effect has 
not been given to tMs suggestion. ■ 

The county council may by order direct that the whole of the 
members shall retire simultaneously on April 15 in every third year. 
£7153 

(b) Qmlijlcaiiofi for election and holding office — Sect. 57 (/). — If a 
person is of full age and a British subject he is qualified to be elected 


is) 26 Halsbury’s Statutes 826. (t) JMd., 826. 

(a) Cmd. 8486, p. IIT. ■ (&) 10 Halsbuiy’s Statutes 581. 

(cf) 26 Halsfeufy^a Statutes 821. (d) Cmd. 8486, pp. 64; 65. 

(e) 10 Halsbury’s Statutes 616. (f) Jind,, 388. 
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aad be a member of a local authority provided he is otherwise qualified 
under one of the following three heads ; 

(a) he is a local government elector for the area ; : 

, (b) he is an owner of freehold or leasehold land in the area ; 

(e) he has resided in the area for twelve months preceding the day 
/ of election. £716] 

■(c) Disqumlificaiim for eUetion and holding office — Sect. 59 (g).— 
Disqualification applies in the following cases : 

(a) If a person holds any paid office or other place of profit in the 

gift or disposal of the local authority or of any committee 
thereof, or 

(b) he has been adjudged bankrupt or made a composition or 

arrangement with his creditors (subject to certain provisions 
relating to the cessation of this disqualification), or 

(c) he has within twelve months before the day of election or since 

his election received poor relief (subject to certain exceptions), 
or 

(d) he has within five years before his election or since his election 

been surcharged to an amount exceeding five hundred 
pounds by a district auditor, the surcharge not having been 
quashed by the High Court (A), or 

(e) he has been convicted of any offence and ordered to be 

imprisoned for a period of not less than three months without 
the option of a fine, or 

(f) he has become disqualified under any enactment relating to 

corrupt or illegal practices. 

(d) Acceptance of Office — Sect. 61 (i). — Except for the purpose of 
taking a declaration, a person elected as chairman or councillor is not 
permitted to act as such unless he has delivered to the clerk within two 
months from the day of election a form of declaration of acceptance 
of office. The office becomes vacant at the expiration of the afore- 
mentioned period if the declaration is not made and delivered. The 
declaration has to be made before either : 

(a) two members of the council, or 

(b) the clerk of the authority, or 

(c) a Justice of the Peace or magistrate, or 

(d) a Commissioner for Oaths, or 

(e) a British Consular Officer. £717] 

(e) Besignation — Sect. 62 (J). — person may resign his office at 
any time by delivering a notice signed by him and delivered to the 
clerk. The resignation takes effect on the date of the receipt of the 
notice. Uis] 

(f) Failure to attend meetings — Sect. 6S {k ). — Unless the local 
authority approve for some reason the failure of a member to attend 
any meeting of that body during a period of six consecutive months 
he ceases to be a member, provided that if he attends any meeting of a 
committee or sub-committee of the local authority or of a joint board 
or other similar body such attendance is reckoned as though it were a 
meeting of the local authority. Relief from the disqualification may 
be granted to members of H.M. forces and certain other persons under 
certain circumstances (i). £719] . . 

(^) .'■Lr.G.A., 198S, s. 220 (2) ; md. 

(j) im,y 838. 

(i) I4.O.A., 1033, s, 63 (1), proviso (&). 


te) 10 Halsbury’s Statutes 334. 
(I) 10 Haisbury’s Statutes 837. 
(k) im. 
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(g) Famwae^—ea^wal— Sects. 64^68 (w)."-Provision is made for 
dealing with vacancies arising from different causes and for the filling 

thereof. [720] . . 

' (h) Generally,— By sect. 283 (3) (n) a member has access to the 
accounts , of the authority and of the Treasurer and may make a copy 

thereof or extract therefrom. . . 

■ ' A member may be authorised generally or specificaliy to institute 
and carry on proceedings before any court of summary Jurisdiction 
and he shall be entitled to act within that authorisation and may 
conduct any such proceedings notwithstanding , the provisions of the 
Solicitors Act, 1932(c) (sect. 277) (p). [721] , . . A „ 

Conduct of Electiom—Sect. 40 (^),— Elections, polls for which shall 
be by ballot, are to be conducted in accordance with rules made by 
the Secretary of State (r) and the following provisions shall apply 
with the necessary adaptations, alterations and exceptions : 

Part IV. of the Municipal Corporations Act, 1882 (s). 

Municipal Elections (Corrupt and Illegal Practices) Act, 1884 
(except sect. 37) (t). 

Municipal Elections (Corrupt and Illegal Practices) Act, 1911 (u). 

Second Schedule to L.G.A., 1933 (a). [722] 

Meetings and Proceedings.— Parts III. and V., Sched. III., L.G.A;^ 
1933 (b ),- — Annual meeting to foe held each year on or as soon as con- 
veniently may be after April 15 and at least three other meetings for 
the transaction of general business. Meetings not to be held in licensed 
premises unless other suitable room is not available either free of charge 
or at reasonable cost. 

The chairman may call a meeting at any time. If the chairman 
refuses to call a meeting when presented with a requisition signed by 
five members or one-fourth of the whole number of members, the said 
members may themselves call a meeting. 

Notice of the time and place of meeting to be published at the offices 
at least three clear days before the meeting, and at the same time the 
clerk must send a summons to the place of residence of every member. 
Want of service of summons does not affect the validity of a meeting. 

The chairman presides at meetings of the council, or if absent, the 
vice-chairman, or if both absent then a member chosen by those present. 

No business to be transacted unless at least one-third of the members 
are present, no quorum larger than seven to be required. 

Mode of voting is by s&w of hands and votes to be recorded on the 
request of any member. * 

All acts to be done and all questions decided by a majority of the 
members preseiit and mting. 

The person presiding has a second or casting vote in the case of 
equality of votes. 

Names of members present to be recorded. 

Minutes of proceedings of local authority or committee to be 
entered in a book and signed at the same or ensuing meeting by the 
person presiding thereat. 


(m) 26 Halshnry’s Statutes 839—843. 
(o) 25 Haisbury’s Statutes 815. 

(0 lUd,, 325. 

(s) 10 Halsbury’s Statutes 59S. 

(m) lUd.^ 540. 

{b) IMd,, 498— 501. 


(n) lUd,, 455. 

ip) 20 Halsbury’s Statutes 452. 
(r) S.R. & O., 1984, No. 545. 

(t) 7 Halsbury’s Statutes 511. 
(«) 20 Ha!sbuiy’s Statutes 474, 
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' Standing orders niay be made for the regulation of the proceedings 
and business, and most urban district councils have made such orders 
from models supplied. The principal matters governed by standing 
orders are : Order of business ; Notices .of motion ; Rules of debate ; 
Adjournment of meetings ;■ Disorderly conduct ; Suspension of sitting ; 
Right of reply ,; Rescission of preceding resolution ; Voting on appoint- 
ments ,* Motions affecting persons employed by the council ; Motions 
on expenditure ; Admission of the public to meetings ; Canvassing 
of and" recommendations by members; Conditions of service; Custody 
of minute books, deeds, common seal, etc.; Sealing, of documents; 
Inspection of documents ; Inspection of land, premises, etc. ; Delega- 
tion' of powers to committees; Financial control; Rate' estimates-;; 
Ordering of goods, etc. ; Receipt and payment of moneys ; Contracts. 
In connection with the latter, sect. 266 of the L.G.A., 1933 (c), provides 
that all contracts shall be made in accordance with the standing orders 
which, in the case of contracts for the supply of goods or materials or 
for the execution of works shall require that notice of the intention to 
enter into the contract shall be published and tenders invited and 
regulate the manner in which such notice shall be published and tenders 
invited. Contracts in the first place should comply with standing orders, 
an estimate of the probable expense should he presented by the appro- 
priate officer, public advertisements are required to be issued where the 
contract is likely to exceed a certain amount. A tender other than the 
lowest if payment is to be made or the highest if |myment is to be 
received is usually not accepted until the council have considered 
a written report from the appropriate officer. It is usual to have 
inserted in all written contracts a fair wages clause and stipulations as 
to sub-letting of contracts. 

Sect. 76 of the 1^33 Act (d) lays down the procedure to be followed 
in the case of a member having any pecuniary interest, direct or indirect, 
in any contract or proposed contract or other matter. 

Committees may be appointed for general or special purposes and 
powers may be delegated. A committee may include who are 

not members of the local authority committee controlling the 

finance of the local authority. At least two-thirds of members of every 
committee shall be members of the council (sect, 85, L.G.A., 1933) (e). 

Provision is made in sect. 91 of the 1933 Act (/) for the appointment 
of Joint committees. ■ 

Members of local authorities are not to be appointed officers (this 
disqualification ceases twelve months from the date when a person 
ceases to be a member) (g).. E7233 ' 

— Prior, to, the passing of the P.H.A., 1936(A), which 
consolidated certain enactments relating to public health, this important 
part of an urban authority’s, powers and duties was covered by'a , 
variety of general and adoptive Acts. A comparison, for example, 
of the powers transferred to district councils .under sect. 27 of the ' 
X.G. A., 1894 (i), with the more recent powers exercised by these councils ■ 
affords some idea of the ' extent of the . growth of local, government.: 
Not all ' urban district councils possess' the ' same powers, population 


{c) 20 Halsbury ’s Statutes 447. ' ' ■ ■ ' ' ' '■ {d) IHd,, 846. 

(e) IMd., 852. , ■ (/) 355. 

(g) L.G.A., 1938, s, 122 ; ibid.^ 871. ' • ■ . '29 Halsbury’s Statutes 809. 

(i) 10 Halsbuiy*s Statutes 797. 
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being very of ten a factor in determining whether, such councils possess, 
Jor example, ^ right under the L.G.A-, 1929 (j), to maintain and 
. repair county roads within their district '; other examples are Old , Age 
Pensions, Shops Acts and Road Traffic Acts and Education. 

■ ■ ;'The powers and duties mainly-, cover Housing; Town.. Planning; 
making of Bye-laws ; Private Street Works, either under sect. 150 
of. the P.H.A., lS7B{k), or by adoption of the Private Street 
Works Act, 1892(1); Promotion of and opposition to local bills in 

■ Parliament (L.G.A., 1983, sect. 253) (m) ; Education, Elementary and 
Higher (in certain cases and subject to the provisions of the Education 
(Local Authorities) Act, 1931) (n) ; Allotments ; Advertisement 
Regulation; Small Dwellings Acquisition ; Rent and Mortgage Interest 
(Restrictions) ; Food and Drugs (in certain respects and in certain 
eases) ; Milk and Dairies ; Fire Protection ; Provision of Baths and 
Wash-houses; Markets; Libraries and Museums (in certain cases); 
Public Parks and Open Spaces ; Gas, Water and Electricity ; Public 
Lighting ; Cemeteries ; Maternity and Child Welfare (in certain cases). 

The P.H.A., 1936, previously referred to deals with a number of 
important functions, the principal being, Sewerage and sewage disposal ; 
Sanitary conveniences (public and private) ; Removal of refuse ; 
Scavenging ; Keeping of animals ; Nuisances ; Offensive trades ; 
Water supply; Prevention, notification and treatment of infectious 
disease ; Hospitals, Nursing homes, etc. ; Child life protection ; Com- 
mon lodging-houses ; Canal boats. 

In the important matter of public health, sect. 322 of the P.H.A., 
1936 (o), and sect. 93 of the Food and Drags Act, 1938 (oo), give the 
Minister of Health wide powers in case of default by the district council 
in respect of any function under those Acts. Under sect. 307 of the 
Act of 1936 the county council may contribute towards the expenses of 
a district council in connection with sewerage and water supply. The 
district council may relinquish in favour of the county council any 
public health function. 

Under sect. 63 of the L.G.A., 1929 (p), and sect. 185 of the P.H.A., 
lQSQ{pp)^ the county council are responsible for making a survey of 
hospital accommodation for purpose of securing the provision of suitable 
means for the proper isolation and treatment of persons suffering from 
infectious disease. 

In connection with the maintenance and repair of roads attention 
is directed to sects. 31 to 36 of the L.G.A., 1929 (^), and with regard to 
town planning it will be observed that district councils may under 
sect. 43 of the same Act (r) relinquish any of their functions under the 
Town and Country Planning Act in favour of the county council. 

District councils possess wide powers in the matter of the acquisition 
of and dealings in land, sects. 157, 158, 159*, 163, 164 and 165 of the 
1933 Act (s) setting out the powers of acquisition by agreement, 
acquisition in advance of requirements, compulsory purchase, appro- 
priation, letting, sale or exchange, respectively. 

The functions of parish councils may be conferred on district councils 
on application to the Minister, subject to any necessary modification 


(j) 10 Haisbury’s Statutes 906. 

(1) 9 Halsbury’s Statutes 19S 

(n) 24 Halsbury's Statutes, 178, 174. 
(oo) 81 Halsbufy’s Statutes 809. 
(pp) 29 Halsbury’s Statutes 450. 

(r) Md., 915. 


(k) 18 Halsbury’s Statutes 686. 

(m) 26 Halsbury’s Statutes 448, 

(o) 29 Halsbury’s Statutes 525. 

(p) 10 Halsbury’s Statutes 925. 

(q) 10 Halsbury’s Statutes 905 et seq, 
{s) 26 Halsbur>"’s Statutes 891 et seq. 
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(sect* 271, 1938 'Act),(f), whilst the county council may delegate 
to district councils with or without restrictions or conditions any , of 
their functions (with certain exceptions) and the district council there- 
upon ■ act as agents of the county council (sect. 274, 1988 Act) (ti). 
[ 7243 ' 

Officers and Staff. — The L.G.A., 1983, sect. 107(a), provides that 
every district council shall appoint fit persons to clerk of the council, 
treasurer, surveyor, medical officer of health and sanitary inspector or 
inspectors, and shall also appoint such other officers as the council 
think necessary for the efficient discharge of the functions of the 
council. The council may pay officers such reasonable remuneration 
as they think fit subject to certain other provisions of the act as regards 
medical officers and sanitary inspectors. 

Subject to reservations as regards certain of the offices, every officer 
holds his appointment during the pleasure of the council. The terms of 
his appointment, however, may include a provision that such appoint- 
ment shall not be terminated by either party without reasonable notice 
and the Act made this retrospective in its effect on officers holding office 
under such conditions. Tiiis provision regarding the holding of an 
office during the pleasure of the council does not affect any right or 
obligation of the officer to retire on superannuation on attaining any 
specified age or on the happening of any specified event under any 
enactment or scheme relating to superannuation allowances. The 
Royal Commission on Local Government in paras. 464, 465 and 466 
of the Final Report (b) referred to the case of Brown v. Dagenham 
U,D,C* and the effect of the judgment given in the King’s Bench 
Division on February 22, 1929 (c^ The Commission in para. 471 
recommended an amendment of the then existing law, and effect was 
given to this in the 1988 Act. 

The offices of clerk of the council and treasurer shall not be held 
by: 

(a) the same person, or 

(b) by persons related to one another as partners, or 

(c) by persons related to one another as employer and employee. 

Sect. 128 of the L.G.A., 1988 (d), applies to officers, the principles to 

be observed with regard to interest in contracts as if they are members 
of a local authority. 

Standing deputies may be appointed for the offices set out in sect. 
107 of the 1988 Act (^e) previously referred to. Such deputies when 
acting in place of the holder of the office have all the functions of the 
holder of the office and they hold their office as deputies during the 
pleasure of the council. Deputies to the medical officer of health 
and sanitary inspector shall not be appointed without the consent of the 
Minister (sect. 115). 

Temporary deputies may also be appointed for the offices to which 
reference has been made and conditions similar to those attached to 
standing deputies apply in these cases (sect. 116). 

Security for the faithful execution of bis office must be given by 
every officer entrusted with the control of money or shall be taken out 


(t) 26 Halsbury’s Statutes 450. 

362. 

(e) [1020] 1 K. B. 737 ; 93 J. F. 147. 
(e) IMd., 362. 


(tt) Idid., 451. 

(b) Cmd. 3436, pp. 144—145. 

(d) 26 Halsbury’s Statutes 371. 
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by the local suthority, and they may require any other officer to give 
security or themselves take security. Such security shall be produced 
to the ' district auditor and the cost is usually defrayed by the 
council. 

'In to medical officers of health and sanitary inspectors^ 

regulations have been made prescribing the qualifications to be held, 
the duties to be, performed, the mode of appointment, the tenure of 
office, salary, etc. Sect. 109 of the 1983 Act (/) provides for the pay- 
ment by the county council towards the salary of the medical officer 
and sanitary inspectors. Where a medical officer is restricted from 
engaginginprivate practice as a medical practitioner and where more than 
o'ne sanitary inspector is . appointed, the senior sanitary inspector is 
required to devote the whole of his time to the duties of his office. 
These officers shall not be appointed for a limited time only and shall 
not be dismissed by the council without the consent of the Minister or 
by the Minister. A vacancy in either of these offices shall be filled 
within six months after its occurrence or within such longer time as the 
Minister may permit. County councils have power to make arrange- 
ments for the combination of districts so that medical officers do not 
engage in private practice, and, where, advantageous, districts can be 
united by order of the Minister for the purpose of appointing a medical 
officer. 

Sect. 120 of the L.&.A., A983(g), requires every officer to account 
for all money and property committed to his charge. 

A paid officer of a local authority who is employed under the 
direction of a committee or sub-committee of the authority, any 
member of which is appointed on the nomination of some other local 
authority, shall be disqualified for being elected or being a member of 
that other local authority (sect. 59 (2)). 

Any officer may be authorised either generally or specifically to 
institute and carry on proceedings before any court of summary 
jurisdiction and. he shall be entitled to act within that authorisation 
and may conduct any such proceedings (h). C'7'25[j 

• Miscellaneous. Returns^ etc, — ^An urban council is required by 
statute to make reports and returns and furnish information to the 
Minister as he may require (1983 Act, sect. 284) {i), [726] 

Offices and Buildings,~By sect. 125 of the L.G.A., 1988 (A;), the 
council may acquire or provide and furnish halls, offices and other 
buildings whether within or without the area to be used for the purpose of 
transacting the business of the authority and for public meetings and 
assemblies. [727] 

Conferences. — Sect. 267 of the 1938 Act (I) provides for payment of 
reasonable expenses of members and officers in attending conferences 
or meetings and reports thereof may be purchased. [728] 

Gifts. — An urban authority may accept, hold and administer any 
gift of property for any local public purpose and may execute works 
thereto (L.G.A., 1983, sect, 268) {m). [729] 

inspection of Documents. —'Ey sect. 283 of the 1983 Act (n\ a local 


(/) 23 Halsbury’s Statutes 864. (g) Ibid., 870. 

■ L.G.A.; 1938, s. 277 ; 26 Halsbuiy’s Statute*? 452, and Solicitors Act, 1932, 

. 79 j ■ 25 Halsbiiry’s Statutes 832. 

(i) 26 Halsbury’s Statutes 456. (k) Ibid., 372 

4M. 449 , 

T&ldi, 455* " 
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goveroment elector may inspect minutes of proceedings of the council 
on payment of a prescribed fee and copies thereof ' and extracts there- 
from inay be made. He may also inspect, make copies of or -extracts 
from orders for payment of money. The abstract of accounts, etc., are 
open to inspection of an elector who may make copies or take extracts 
therefrom copies of the same shall be delivered on payment by an 
elector of a reasonable sum for each copy. Penalties are prescribed 
in the case of obstruction ' of any person entitled to inspect, etc. (o). 
U303 

FinamiaL — An urban authority has power to levy rates (p) to meet 
all -expenses which are met out of the general rate fund and all receipts 
are carried to this fund {q). With the consent of the sanctioning authority 
the council may borrow for any statutory purpose such, as acquisition^ 
of land, erection of buildings and execution of permanent work, etc., 
the cost of which should be spread over a term of years (r). Ail moneys 
borrowed are chargeable indifferently on all revenues of the authority. 
The accounts of the council and the officers are made up yearly to 
March 31, are subject to audit by the district auditor, must be deposited 
at the offices of the authority and shall be open at all reasonable hours 
for seven clear days before the audit ( 5 ), during which time ail interested 
persons may inspect such accounts and deposited documents and copies 
thereof or extracts therefrom may be taken without payment. Penalties 
are prescribed in the case of officers neglecting to make up accounts, or 
who alter accounts or books after the same have been made up and 
deposited. This also applies to any officer who refuses to allow inspec- 
tion. 

With regard to the audit of the accounts : 

(a) Notice must be inserted in a local newspaper at least fourteen days 

before deposit of accounts. 

(b) Local government electors or their representatives may attend 

the audit and may raise objection to the accounts. 

(c) The auditor must report on the accounts within fourteen days 

of the completion of the audit. 

(d) The auditor has power to disallow and to surcharge (t), ^^31] 


(0) See title Insi*ection of Documents. 

(p) X.G.A., 1933, s. 180. . 

(q) IWd,' s.',188. 

(r) Ibid, S.J95, . . . . 

(s) M* V. BedweUti^ U.D,C,, parie Price, [1934] 1 K. B. 333' ; 98' J. F. 25 ; Digest 

Supp. 

(1) For fuller treatment of the topics under the sub-heading Financial, see the 
notes to Parts Yin., IX, andX. ofthe Act of 1933, in Lumley’s Public Health (Ilth 
ed.), pp. 1007 el 
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Senerd Bate Fund Account. — ^All receipts of an U.D.C. inust be 
carried to the general rate fund of the district and all liabilities dis- 
charged out of that fund. An account called the “ general rate fund 
account ” must be kept of all receipts carried to and payments made 
out of the general rate fund, but where receipts are, for the benefit of, 
or payments are chargeable to, a part only of the district, a separate 
account must be kept of any such receipts and payments in respect of 
that part of the district (a). 

The above requirements can be met by an analysis of receipts and 
payments in a cash book, but present-day practice is to prepare full 
“ revenue accounts ’’ of income and expenditure by bringing into 
account outstanding creditors at the end of the financial year as regards 
expenditure and by bringing income into account as and when it becomes 
due irrespective of the date of receipt. 

One revenue account is usually prepared in respect of income and 
expenditure common to the whole district, arranged to show the income 
and expenditure in respect of each of the various services carried out 
and grand totals of income and expenditure on all services. It is not 
uncommon, however, to prepare separate revenue accounts in respect 
of such services as private street works, education, public baths, and 
libraries, transferring the surplus or deficiency on these to the main 
revenue account. 

A separate housing revenue account must be prepared (b) and 
separate revenue accounts are also necessary for trading undertakings 
such as gas, water, electricity, and transport, although under the 
provisions of the L,G.A., 1933, these are all subsidiary accounts of the 
general rate fund revenue account, and surpluses and deficiencies are 
transferred thereto within the limits prescribed by statute. 

Separate accounts distinct from the general rate fund accounts are 
necessary in respect of superannuation funds, trusts and charities. 


(a) L.G.A., 1933, s. 188. 


(b) Housing Act, 1936, s. 128, 
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. ; , Where there are items of income or expenditure in respect of parts 
; only of the district, the difference -between expenditure and income -in 
. respect of services common to the whole district is, apportioned - to the 
parts of the district in proportion to the product of a rate of one penny 
in the pound in each, and is transferred to separate reTenue accounts 
for each part, these revenue accounts being debited or credited with the 
special expenditure or Income appUcable to them and credited with the 
■ net product of the rate levied for local services in the areas in respect 
of which they axe prepared. 

The accounts must necessarily be in such a form as will readily 
provide the information required to complete the financial returns 
referred to- later. C7323 

Power oi M. of H. to make Regulations. — ^As the accounts of U.D.Cs. 
are subject to district audit (c) the M. of H. may make regulations with 
respect to the preparation of their accounts (d). 

The following orders dealing with accounts have been made under 
sect. 5 of the District Auditors Act, 1879 (e), and apply to U.D.Cs. : — 

{!) Housing Accounts Order (Local Authorities), 1920. 

(2) Financial Statements (District Audit) Regulations, 1938 (/). 

(3) Accounts (Payment into Bank) Order, 1922. 

(4) Rate Accounts (Borough and U.D.Cs.) Order, 1926. [TBSJ 

The Accounts (Boroughs and Metropolitan Boroughs) Regulations, 
1930, are not applied compulsorily to U.D.Cs., but the fact that they 
set out the views of the M. of H. with regard to local authorities’ accounts 
and must be observed by boroughs In accotints subject to district audit 
has led to their general adoption by U.D.Cs. as a basis of the organisation 
of their accounts. See title BoEOuaH Accounts. [784] 

Date to which Accounts to he made up. — The accounts of U.D.Cs. 
are to be made up yearly to March 31 or such other date as the M. of H. 
may either generaUy or in any special case direct (g), [7353 

Organisation of Accounts and Published Abstract. — From the point 
of view of accoimting principles there is no basis for differentiation 
between the transactions of different classes of local authority. Statu- 
tory regulations must of course be observed and, whilst they may have 
some regard volume of transactions, these are more generally based 
on the legal constitution of the partictdar class of authority and the 
requirements of the district auditor. ■ 

The purpose of all accounting being to afford information as to the 
financial effect of transactions, with a view to efficient administration, 
it follows that a minimum compliance - with statutory regulations may 
not be adequate to the needs of a large and important urban district. 

The form and organisation of the accounts of such authorities 
frequently approximate to those of a municipal borough and the pub- 
lished abstract of accounts gives much more information than the statii» 
tory epitome of accounts which satisfies the audit regulations in that 
— — ^ % ^ ■■ 

{€) L,G.A., 1933, s. 219. ’ ' 

{d) lUd., s. 235. 

(e) 10 Halsbury’s Statutes 573. 

If) S.R. & O,, 1938, Ho. 794, made under L.G.A,, 1938, s. 222 ; 26 Halshuiy^s. 
Statutes "426. ' 

(g) L.G.A., 1933, s. 223; 26 Halsbuiy’s Statutes 427. 

L.G.L. XIII. — 21 ■ 
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regard. Except in the smaller authorities the accounts are Ml 
accounts of Income and Expenditure (see title Accounts of Local 
Authorities). , 

A standard form of published abstract of accounts has been issued 
by the Institute of Municipal Treasurers and Accountants, ^ and this is 
readily adaptable to the requirements of an U.D.C. £'^363 
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Formations Fnnetions and Membership. — ^The Association was formed 
as the Local Boards Association on June 15, 1890, and it was re-named 
the Urban District Councils Association after the passing of the L.G.A., 
1894, under which urban district councils were constituted. 

The object of the Association, as stated in Rule 2, is by complete 
organisation more effectually to watch over and protect the interests, 
rights and privileges of urban district councils as they may be affected 
by public bill legislation or by private bill legislation of general applica- 
tion to urban districts, or by Orders in Council or by Government 
departments, and in other respects to take action in relation to any 
other subjects in which urban district councils may generally be 
interested, and to promote such measures as may from time to time be 
advisable. 

In the year 1939, every U.D.C. in England was a member of the 
Association, and also every U.D.C, in Wales with the exception of 
three. [737] 

Expenses.-— The expenses of the Association are defrayed by way of 
subscription to the Official Circular of the Association — which is issued 
to every member. The rate of subscription varies from 2 guineas per 
annum for councils of districts with a population not exceeding 3,000 
to 5 guineas per annum for councils of districts with a population 
exceeding 20,000.' [738] 

Local Associations. — Certain provincial Associations of Urban Dis- 
trict Councils, namely Cheshire, Derbyshire, Durham, Glamorgan, 
Hertfordshire, Lancashire, Leicestershire, Middlesex, Monmouthshire, 
Staffordshire and the West Riding of Yorkshire are formally affiliated 
to the Association. [739] 

■Recognition by Parliament and' Government Departments.— In 
connection with all public enactments which require Government 
departments to consult associations of local authorities before making 
orders or regulations, the Association is invariably consulted by 
Government departments, as representing the interests of urban 
district councils in England and Wales. - : ■ 1^40] ' 

Executive Council.— The management of the affairs of the Associa- 
tion is entrusted to the executive council, consisting of the president, 
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eighteen vice-presidents (being members of either House of Parliament 
who are interested in local government), an, honorary treasurer, and one 
representative from each of twenty-one urban district councils, elected 
by the' members, as to one-third of the number every year. There is 
provision ior ' the representation on the executive council of each of 
nine regions,, into which England and Wales have been' divided for 
the purposes of the election. £741] 

Annual Conlerence. — ^The annual meeting of the Association, and a 
conference of urban district councils, is held on the fourth Wednesday 
in the month of June,' and the two following days, at a place selected 
by the members. £742] 

Eepresentation of the Association on Other Bodies. — ^The Association 
appoints representatives to serve on a number of bodies permanently 
established under statutory provisions or departmental order, including 
the Central Valuation Committee, the Railway Assessment Authority, 
the Standing Advisory Committee on Public Health, the Advisory 
Committee on River Pollution, the Advisory Committee on Town and 
Country Planning, the Advisory Committee on Medical Officers’ Salaries, 
the Advisory Committee on Building Bye-laws, the Central Water 
Advisory Committee, the Livestock Advisory Committee, the Central 
Advisory Committee on the Qualifications, etc., of Local Government 
Officers, the National Joint Industrial Council for Local Authorities’ 
Non-trading Services Manual Workers, the Royal Sanitary Institute 
and Sanitary Inspectors’ Examination Board, the National Playing 
Fields Association, the Central Council for Health Education, the 
Travel and Industrial Development Association, the Council for the 
Preservation of Rural England, the Allotments Advisory Committee, 
the Advisory Committee on Street Collections in the Metropolitan 
Police Area; and from time to time in response to invitations by 
Government Departments it nominates representatives for appointment 
on Departmental Committees. £74S] 

Offices. — ^The offices of the Association are at Palace Chambers, 
Bridge Street, Westminster, S.W.X. The Secretary is A. J. Lees, Esq. 
0,B.E., £744]',,: 
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GenemL— The law, ' relating ter vaccination ' has surrounded the 
subject with a mass of detail unequalled by any other matter' of com- 
parable importance in the whole field of public health legislatioiiv The 
original object of the law governing vaccination was the. enforcement 
of the operation upon every child by compulsion ; and although amend- 
ing legislation lias resulted in compulsion becoming no more than 
nominal, the old detailed procedure remains ; with the result that the 
administration of the Yaccination Acts entails the maintenance of 
cumbersome and expensive machinery which' largely fails to effect the 
purpose for which it was created. During the five years 1981-1985, 
the last for which figures are available, fewer than 40 per: cent, of aE 
children bom- in England and Wales were vaccinated,' and this figure 
may be taken as a measure of the efficiency of the powers of enforcing 
vaccination. . 

The law relating to vaccination -is contained in the Vaccination Acts 
of 1867, 1871, 1874, ' 1898 and 1907(a), and the Vaccination Order, 
1980 (5). These Acts and the orders in forcewere formerly administered 
by board of guardians, but since April 1, ' 1980, the duty of carrying 
them into effect has devolved, upon' councils of counties and county 
boroughs (c), and in London upon the Common Council of " the' City of 
London and the councils of the metropolitan boroughs (d) (hereinafter 
referred to as councils ' Although formerly vaccination of a person 
by a public vaccinator was not deemed to , constitute ' relief (e), the. 
L.G.A. of 1929 entirely severed the public performance of vaccination 
from any connection with the Poor Law (/}. £7453 

Funetioiis of County and County Borough Counefls. — Every council 
is required to divide its ' area into vaccination districts as may be 
approved by the M. of H., and' in'.respeet of ea,ch such district to enter 
into a contract with a registered medical; practitioner for the per- 
formance of vaccination of all persons resident within the district, such 
practitioner being termed the public vaccinator of the district (g). No 
contract for vaccination is valid until approved' by . the M. of H. (h), 
and any alteration in the boundaries of a vaccination district is , subject 


(< 2 ) 18 Halsbary’s Statutes 609, '618,'628, 875, 910. 

{&) S.R. & O., 1980, No. 2. ■ ■ ■ " 

(c) L.G.A., 1929, s, 1 ; 10 Halsbuxy’s Statutes 888. 

(d) JUd,, s. 18 (g) ; ibid., 895. ' ■ 

(e) Vaccination Act, 1867,. s. 26 j 18' 'Halsbliiy’s Statutes 615. 

(/) L.G.A., 1929, s. 2 (b) ; 10 Halsbury’s .Statutes' 888. ' ' 

(g) Vaccination Act, 1867, ss. 2 .and 8 ; M Halsbuiy’s Statutes 609. 

(h) Ibid,, s, 9 ; ibid,, $11. 
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to the approval of the M.- of H. (^) and must be advertised by public 
notice in the district, as must any other alteration in the local arrange- 
ments for vaccination (k) {e,g. change in the public vaccinator). 

As a matter of administrative convenience it has been the practice 
for councils to constitute poor law institutions and children’s homes as 
separate vaccination districts, and to enter into contracts with the 
medical ofBcers of the institutions or homes for the performance of 
vaccination of the inmates (1), 

A council is also required to appoint one or more vaccination 
officers (m) to carry out the duties of registrar of vaccination. The 
area allotted to a vaccination officer must coincide with one or more 
vaccination districts or with one or more districts of a registrar of 
births and deaths. As a point of administrative practice it is a great 
convenience to combine in the same individual the offices of vaccination 
officer and registrar of births and deaths. 

In the event of a serious risk of outbreak of smallpox, the M.* of II. 
may require a council to provide special vaccination stations (n) in 
order to enable the population to be protected by vaccination with as 
little delay as possible. C'7'463 

Duties o£ Parent. — It is the duty of the parent, or other person 
having the custody of any child born in England or Wales, to cause 
such child to be vaccinated (o) within six months of birth (p) by a medical 
practitioner, and if the operation is unsuccessful, to cause it forthwith 
to be performed again. A parent who, without reasonable excuse, 
neglects to have his child vaccinated, is liable to proceedings in a court 
of summary jurisdiction and on conviction to a fine not exceeding 
twenty shillings (g). After conviction no further proceedings may be 
taken to enforce vaccination until the child is four years old (r). 

The above general statement of a parent’s obligations is subject to 
the following exceptions : 

(i.) The operation may be postponed by a certificate from a 
medical practitioner that in his opinion a child is not in a 
fit state to be successfully vaccinated. Such certificate is 
valid for two months and may be renewed for any number 
of successive periods of two months each ( 5 ). 

(ii.) If any medical practitioner certifies that a child has had small- 
pox, or that he has unsuccessfully vaccinated it three times 
and it is insusceptible to vaccination, there is thenceforth 
no further obligation on the parent under the Acts (t), 

(hi.) If a parent or other person having the custody of a child, 
within four months of its birth, makes a statutory declaration 
that he conscientiously believes that vaccination would be 
prejudicial to the child’s health, and within seven days 
delivers the declaration to the vaccination officer of the 


(i) Vaccination Act, 1867, s. 3 ; 13 Halsbury’s Statutes 609. 

(/c) Ibid,, s. 13 ; ibid,, 612. 

(l) See Vaccination Order, 1930, SiB. & O., 1930, No. 2, para, 6. 

(m) Vaccination Act, 1871, s, 5 ; 13 Halsbury’s Statutes 618. 

(n) Vaccination Act, 1898, s. 7 ; ibid., 877. 

(o) Vaccination Act, 1867, s. 16 ; ibid., 612. 

(p) Vaccination Act, 1898, s. 1 (1) ; ibid., 875. 
iq) Vaccination Act, 1867, s. 29 ; ibid,, 616. 

(r) Vaccination Act, 1898, s. 4 ; ibid., 877. 

{s) Vaccination Act, 1867, s. 18 ; iUd., 613 
{t) Ibid,, s. 20 ; ibid. 
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district, lie is exempt from any penalty under the Act (t^). 
The declaration, which may be made before a commissioner 
for oaths or a justice of the peace, is exempt from stamp 
duty (a), and the person making it is not required to adduce 
any reasons in support of his objection to vaccination. 

The effect of this provision is virtually to abolish the compulsory 
element in the vaccination laws. During the years 1981-1085, statutory 
declarations were made in respect of 45 per cent, of all children born in 
this country (b), [747] 

The Vaccination Officer. — At the time, the birth of a child is registered, 
the registrar of births and deaths gives the parent a printed statement 
as to the requirements of the Vaccination Acts (c) and setting out the 
names and addresses of the public vaccinator and of the vaccination 
officer of the district. Each month the registrar of births and deaths 
sends to the vaccination officer a list of the births registered by him 
and of deaths of infants below the age of twelve months (d). The 
vaccination officer enters in the appropriate columns (headed 
“ Vaccination Register ”) of the “ Monthly birth lists ” the vaccinal 
particulars, as ascertained by him, of the infants named therein. These 
“ monthly lists ” are retained by the vaccination officer and are from 
time to time bound together, constituting the vaccination register (e). 

If, at the expiration of 8 months and 7 days from the date of birth 
a vaccination officer has not received a certificate of successful vaccina- 
tion, of postponement, of insusceptibility, or a statutory declaration, he 
sends to the parent a reminder of his obligations and an inquiry as to 
whether vaccination has taken place (form Q) (e). If one of the above 
certificates or a declaration has not been received by the vaccination 
officer after the expiration of four months from the date of birth, the 
vaccination officer sends information of the case to the public vaccinator 
on a weekly list (form H) (^?) in order that the latter may offer to 
vaccinate the child. At the expiration of 6 months and 7 days from 
the date of birth, if no certificate or valid declaration has been received, 
the vaccination officer gives the parent a final warning on form K (e), 
and if this is not complied with it is his duty under the Act, without 
specifie instructions from the council, to institute proceedings (/). In 
view, however, of the difficulty in obtaining a conviction or the infliction 
of an adequate penalty, and the uselessness of the formal enforcement 
of a law largely rendered nugatory by the conscientious objection 
clause above referred to, prosecutions are now rare. 

If an unvaccinated child removes from his district, it is the duty 
of the vaccination officer to endeavour to trace its destination and 
inform the vaccination officer of. the district to which it has re- 
moved in order that the latter may take the necessary steps to secure 
vaccination (g). 

A vaccination officer has security of tenure in that a council may not 
determine his appointment, or make any alteration in his district, or 


(u) Vacciiiation Act, 1907, s. 1 (1) ; 13 Halsbury’s Statutes 910, ij 

(d}:lbid.,sA ( 2 ) ; ibid. ' , 

(b) Annual Report of Chief Medical Officer of the M. of H., 1936, p. 250. I 

(c) Vaccination Act, 1867, s. 15 ; 18 Halsbury’s Statutes 612. , 

(d) Vaccination Act,' 1871, s., 8„; 620. , H 

(e) Vaccination Order, 1930 ; S.R. & O., 1930, No. 2 ; Scheds. IV., V. 

(/) See Bramble v. ioxce, [1897] 1 Q, B. 283 ; 38 Digest 203, Z8S. ■ 

{g) Vaccination Order, 1930 ; S.R. & O., 1930, No. 2, Sched. IV. 
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reduce his remuneration, without the consent of the M. of H. {h). He 
may be paid a fixed salary or by fees in accordance with the scale laid 
down in the Vaccination Order, 1980. In addition to his clerical 
duties he may be required by the council, on an outbreak of smallpox, 
to make house to house visits to urge the desirability of vaccination of 
re-vaccination (i). 

■ The Public Vscciaator mast be a registered 'medical practitioner in 
possession of a certificate of proficiency in vaccination (A). (Most 
examining bodies, granting a registrable medical qualification, require 
the possession of such a certificate as a condition of granting a degree 
or diploma, and the possession of such a degree or diploma is held to be 
eiddence of proficiency in vaccination.) It is the duty of a public 
vaccinator to vaccinate or re-vaccinate on request and free of charge (I) 
any person resident in his district. 

Within four weeks either of a request from a parent or the receipt 
of form H(m) from a vaccination officer, it is the duty of a public 
vaccinator to visit the home of the child for the purpose of offering 
vaccination. At least twenty-four hours’ notice of his intention to 
visit the home must be given and the visit must be made between the 
hours of 9.0 a.m. and 4.0 p.m. unless the parent otherwise agrees (n). 
Between the sixth and fourteenth day after vaccination he must revisit 
to ascertain the result of the operation (o) and, if successful, must 
complete a certificate and forward it directly to the vaccination officer (p). 
(Note : If vaccination is performed by a medical practitioner other than 
the public vaccinator, the duty of sending the certificate to the vaccina- 
tion officer devolves upon the parent (g).) He must return form H, duly 
completed, to the vaccination officer within six weeks of its receipt, and 
must enter particulars of every vaccination, performed by him, in a 
vaccination register. 

In every stage of the operation of vaccination a public vaccinator 
must observe aseptic precautions, he may \ise only glycerinated calf- 
lymph (or such other lymph as may be issued by the M. of H.) and he 
must keep such record of every tube of lymph he uses as will enable its 
origin to be identified. A tube of lymph once opened must not be kept 
for vaccinating on a future occasion (r). 

As a result of the occurrence of a number of cases of post- vaccina! 
encephalitis {s) in the years immediately before 1928, instructions 
were given to public vaccinators by the M. of H. in 1929 (i^) that 
vaccination should be performed by a single linear incision or scratch 
not more than a quarter of an inch long and merely through the epider- 
mis, in order to cause the minimum of injury to the tissues. Offiy in 
those special circumstances where maximum protection against smallpox 
is desired (e.g, after exposure to infection of the disease) is it considered 

(h) Vaccination Order, 1930; S,K. Sc O., 1930, No. 2, paras. 18-—15. 

(i) Sched. IV. 

(fe) Jdtd., para. 4. 

(l) Vaccination Act, 1867, s. 22 ; 18 Halsbury’s Statutes 014. 

(m) See the Vaccination Officer, ante^ p. 827. 

(n) Vaccination Order, 1980 ; S.R. Sc O., 1930, No. 2, para. 8. 

(0) Sched. I. 

ip) Vaccination Act, 1867, s. 21 ; 13 Halsbuiy’s Statutes 614. 

(q) Vaccination Act, 1871, s. 7 ; ibid., 619. 

(f) Vaccination Order, 1980 ; S.R. Sc O., 1980, No. 2 ; Sched. III. 

(s) Report of the Committee on Vaccination, 1928, Cmd. 8148, H.M.S.O. 

(t) Vaccination Order, 1929 ; S.R. Sc O., 1929, No. 640, (revoked ; see now 
Vaccination Order, 1980 ; S.R. Sc O., 1980, No. 2, Sched. III.). 
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Justifiable , to increase the number of linear incisions up to four, and these 
shoiild:be so placed as to avoid coalescence of' the resulting 'vesicles, • 

. Except to afford protection against immediate danger of smallpox,' 
a public vaccinator must only vaccinate persons in good health and, in 
the case of infants, should, by certificate, postpone vaccination if the 
child is suffering from any illness, particularly any disease of the skin, 
or if the conditions of the home or prevalence of infectious disease, in 
Ms opinion, , render the operation unsafe, if vaccination is^ postponed 
for either ' of . the two , last-named reasons, the public vaccinator must 
..notify the M,O.H, (ti), 

A contract between the council and a public vaccinator, must' be in 
the approved form, (a) ,(with such modification as' may be agreed by 
the parties and approved ' by the M. of H.) and must provide for. the 
payment of the public vaccinator in accordance with a scale of fees, 
the minima of which are set out in the order (b). The contract is 
determinable by either party on twenty-eight days'" notice. In addition 
to the remuneration specified in the contract, a public vaccinator is 
subject to payment of an award ’’ at a rate not exceeding one shilling 
for every successful primary vaccination performed by him (c). This 
payment is made by the council on certificates issued by the M. of H., 
based upon reports from officers of the Ministry as to the quality and 
number of vaccinations performed and the accuracy of the records of 
the public vaccinator. 

A public vaccinator is not entitled to a fee for vaccinating or re- 
vaccinating a person not resident in his district (d). It sometimes 
happens, however, that in order to prevent an outbreak of smallpox, 
it is desirable that a public vaccinator should visit a factory, or other 
place where a smallpox patient has been employed, in order to offer 
vaccination to contacts, irrespective of their place of residence. In these 
circumstances the customary administrative practice is for the council to 
make application to the M. of H. under the L.G.A., for approval 
to pay to the public vaccinator an appropriate fee for his services (e), 

A M.O.H. or assistant M.O.H, may vaccinate without charge any 
contact to a case of smallpox, who is willing to be vaccinated (/), He 
must keep a record of every vaccination performed by Mm, with 
particulars as to the source of the lymph used. £749] 

London. — Under the L.G.A., 1929, sect. 18 (g), functions of boards 
of guardians in London in respect of vaccination were transferred to 
metropolitan borough councils and the City corporation ; the L.C.C, 
has no functions as to vaccination (sect. 2 does not apply). 

Metropolitan borough councils, besides appointing public vaccinators 
for vaccination districts, contract for public vaccination in public 
assistance institutions in their respective, boroughs. The M. of H. 
before, approving these arrangements advises that the concurrence of 
-thC; L,C.C. as public assistance authority should be obtained. In 
practice the medical officer of the ■ institution is generally appointed 
public; vaccinator. Some metropolitan borough councils have appointed 


(u) Vaccination Act, 1898, s. 1 (4) ; 18 Halsbury’s Statutes 876, 

(a) Vaccination Order, 1980 ; S.E. & O.,1930,,'No, '2, Sefied, I. 

. , ,(d) IMA, p§,ra, S. ■ . .. 

(c) Vaccination Act, 1867, s. 5 ; ,10 Halsbury’s Statutes 610. 

(d) Ibid,, s, 11; ibid, 612, 

(e) L*G,A., 1908, s. 228 (1), proviso 26 Halsfeury’s Statutes 429. 

{/) Public Health (Smallpox Prevention).' Eegulations, 1917 ; S.R. & O., 1017, 
No. 146. . .. - 
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as vaccination officer a member of the public health staff' and use the 
health visitors to assist; in other instances the borough M.O.H. has 
been appointed vaccination officer. ^ ■■ 

: As to provisions relating to superannuation of vaccination officers 
ill London,' see L.C.C. (General Powers) Act, 1934,* Part VII. [750 J 
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' PrelmmarF Observations.— The ' existing law on ' this subject is 
contained mainly in the Vagrancy Actv l824 (a), and the Children and 
'Young Persons Act, 1933 

■'■The' term ‘‘ vagrant ” applies chiefly to destitute wa 3 rfarers and' 
wandeters ' applying for, or receiving relief (c), who are then dealt with 
as casual poor persons (d). 

Various types of offences under the Act of 1824 cause a person to be 
liable to punishment as an idle and disorderly person (e). One of 
these offences is committed by a person wandering at large and 
placing himself in any public place to beg or gather alms or causing 
or procuring or encouraging children so to do. If such a person is 
seeking assistance under exceptional circumstances ne is not a vagrant 
within this section provided that it is not his habit or mode of 
life and that the begging is not for an unlawful object or done 
disorderly (/). Every person committing any of the offences for which 
the offender is to be deemed an idle and disorderly person, having been 
previously convicted as an idle and disorderly person, is deemed to be 
a rogue .and vagabond (/). C^SlJ . 

Lodging in Outhouses, etc. — Every person wandering abroad and 
lodging in any barn or outhouse, or in any deserted or unoccupied 
building, or in the open air or under a tent, or in any cart or wagon, 
and not giving a good account of himself or herself is deemed to be a 
rogue and vagabond (sect. 4), provided it is proved either : 

(a) that in relation to the occasion on which he lodged he had been 
directed to a reasonably accessible place of shelter and failed . 
to apply for, or refused, accommodation ; or 

(a) 12 Halsbury’s Statutes 913. For fuller treatment than is here appropriate, 
see Stone’s Justices’ Manual, under the title Vagrants. 

(b) 26 Halsbury’s Statutes 168. 

(c) Poor Law Act, 1930, s. 163 (f) ; 20 Halsbury’s Statutes 1047. 

(d) See title C ‘.suals. ' ■ , ' ■ ■ 

(c) Vagrancy Act. '1824, s. 3 ; '12 Halsbury’s Statutes 913. 

(/) Pointon v. (1884), 12 Q. B. D. 306 ; 48 J. P. 342. 


Vagbancy 


sai 

(b) that;' be is a person who persistently wanders abroad and, 

notwithstanding that a place , of shelter is reasonably accessible, 
lodges or attempts to lodge as aforesaid ; or 

(c) that by, or in the course of, lodging as aforesaid, '-/he'': caused 
■ damage to property, infection with vermin,, or other offensive 

consequence, or that he-' lodged' as^ aforesaid in - such 'cir-- 
cumstances as would appear to be likely so to do. ' 

The term “ a place of shelter ” ■ means a place where provision.; is 
regularly made for giving free of charge accommodation for' the night to 
such persons as apply therefor. ■ (Vagrancy Act, 1935, s. 1 (g).)' ' ^ 

MuisanceS.— It is an offence for any hawker, gipsy or other", person 
travelling on a highway to pitch any -booth, stall or -stand or encamp 
upon any part of the 'highway. (Highway Act,. 1835, s. '72.) . 

A gipsy encampment may in certain circumstances be a nuisance 
and an injunction will be granted against the owner of the land restrain- 
ing him fronl allowing his land to be used for such a purpose (h), £7 SSj 

The Education of Vagrant Children. — If .a person habitually wanders 
from place to place and takes with him any child who has attained the 
age of five years, he shall, unless he proves that the child is totally 
exempted from school attendance or that the child is not, by being so 
taken with him, prevented from receiving efficient elementary education, 
be liable on summary conviction to a fine not exceeding with costs 
20s. (i). This provision does not apply to a child in a canal boat, 
for whose education provision is made under sect. 50 of the Education 
Act, 1921 (k). 

Any constable who finds a person wandering from place to place 
and taking a child with him may, if he has reasonable ground for 
believing that the person is guilty of an offence under this provision, 
apprehend him without a warrant and may take the child to a place of 
safety (Z). 

Without prejudice to the requirements of the Education Act, 1921, 
as to school attendance, or to proceedings thereunder, the above pro- 
visions do not, during the months of April to September inclusive, 
apply to any child whose parent or guardian is engaged in a trade 
or business of such a nature as to require him to travel from place to 
place, if a certificate has been obtained that the child has made not 
less than 200 attendances at a public elementary school during the 
months of October to March immediately preceding {m). [7543 

Common Lodging Houses.— Provision is made in sect. 241 of the 
P.H.A., 1930 {n)f for the general management and control of common 
lodging-houses. In particular the local authority may require the 
keeper of a common lodging-house in which beggars or vagrants are 
admitted, to report daily .'to them, or to such persons ■ as they may 
direct, every lodger who resorted, to the house during the .preceding 
day or night, on schedules to be supplied to him by the . local authority 
for this purpose. - C754a3 ■ 

(g) 28 Halsbury’s Statuleslm — — — ^ ' 

(h) A.-G. V. Stone (1890j. J. P. 168. ■ 

(i) Children md Young Persons Act, 1938, s. 10' (1) j 28 Halsbury’s Statutes 177. 

(k) 7 Halsbury*s Statutes 158. 

(l) Children and Young Persons- Act, 193.3, s*. 10 (2). As to the power of juvenile 
courts to deal with such children, see ss. 61~-68. 

(m) Ihid,^ s. 10 (3). The Board of Education have power to make regulations as 
to the issue of such certificates (s, 10 (4)).- 

(n) 29 Halsbury’s Statutes 249." . 
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The valuation list is the foundation on which the rating system 
rests. In it there should be found particulars of every hereditament in 
the area for which it is made, and the value, if it is rateable (a). Where 
any hereditament, which ought to be entered, is omitted, the list is 
not complete and is open to objection {h). The only exception is that 
agricultural land and buildings (other than dwelling-houses) which are 
exempted from rates, are not to be included in the list (e). 

The list is the basis on which rates are made, and no rate may be 
levied on any hereditament which is not entered in it, nor may it be 
charged on a value different from that in the list (d). 

The valuation list is also to be accepted as conclusive evidence for 
the purpose of determining the annual value of premises under the 
Licensing (CGnsolidation) Act, 1910(e), and under enactments relating 
to the qualifications of a manager of a school or asylum district, or of a 
juror (/). 

As- the term “ hereditament ” is defined as meaning ‘‘ any lands, 
tenements, hereditaments or property which are or; may , become ., 
liable to any rate” (g), it appears clear that empty property is to be 
entered in the list, including new property ready for occupation but 
empty. 17553 

HeraiitameEt : ' when Separately BateaMe.— For the purposes of the^ 
rate, any premises or other prof ty separately assessed for the purposes 
of the valuation list is a heredit ament, and may not be divided except 


(a) R. VA., 1925, s. 21 (1) ; 14 Halsbury’s 'Statutes 645. .. 

(b) Ibid., m: 86 (1), 87 (1) ; ididf., 658, 664. 

(c) L.G.A., 1929, s. 67 ; 10 Halsbury’s Statutes 987. 

(<l) R. & V.A., 1925, s. 20 (1) ; 14 Halsbury’s Statutes 645. Rate here has 
the meaning, as definedi, in s. 68 (1) .14 Halsbuiy^s Statutes 686, t.c. a public rate, 
levied on the annual 'Value of property.'. 

(«) O Halsbury’s Statutes 985. 

(/) R, & V.A., 1925, s. 20 ; 14, Halsbuiy’s Statutes 645. 

(g) Ibid., s. 68 ; iMd., 686. 
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by^ amendment of the list^ since the value appearing in' the list is con- ^ : 

elusive for- the purposes of the rate (fe). ! 

Whether several buildings in a single occupation are assessed as ' ; : 

, one hereditament, or are assessed separately, may affect materially' i 

the interests' of the, occupier. If one of the buildings should become ■ , - | 

' empty, no allowance from the rates will' be made if the building' forms | 

part only of one hereditament but if it is assessed separately, and is , ' 

'mpty, rates will not be payable. 

Under the derating Acts it may be either an advantage or a dis- 
advantage for the occupier to have the whole of his premises assessed ^ 
as one. If one of the buildings forming part of his premises is a factory 
or: workshop, that part will be industrial, and entitled to relief; but if ;il 

it is one of several buildings assessed together as one,' and the purpose . ' | 

of the occupation' and use of the premises considered ■ as a whole is '.j 

primarily non-industrial, no allowance will be made for the minor part I 

used as a factory. If the building used as a factory is separately 
assessed, it will be entitled to relief as an industrial hereditament. 

On the other hand, if most of the buildings are used for factory | 

purposes, and one or more, a minor part of the whole premises, are I 

used for purposes not those of a feetory, it will be an advantage to the j 

occupier if the whole of the buildings are included in one assessment, I 

as he will then get a deduction from the non-industrial part equal to ! 

10 per cent, of the industrial U). If the non-industrial parts are 
assessed separately he will not get such an allowance as only those 
parts can be aggregated which are used as parts of the factory (k). 

Whether premises should be assessed as one, or in separate parts, 
depends on the facts in each case. It is, however, essential in the first 
place that premises to be separately rateable must be capable of 
separate occupation ; and whether premises are actually separately I 

occupied depends on whether the person using the premises has the right | 

to the exclusive occupation of them (I). I 

The House of Lords in Holywell Union and Halkyn Parish v. Halkyn ! 

Drainage Co* (m) considered and defined the principles governing such 
cases. In this case both the owner and the drainage company had the 
right to the use of a tunnel made for the drainage of a mine. It was held 
that the drainage company were in rateable occupation; and that 
although the right was reserved to the owner to use the tunnel for tram- 
ways and other purposes, such user was not to obstruct or interfere with 
the works of the drainage company. In the judgments the rules deter- 
mining such cases were stated. Thus it was said by Lord Herschell, 

L.C. {n)j ‘^Land may be occupied for the purpose of, and in connection 
with, the enjoyment of an easement in such a manner as to make the 
person so occupying liable to be rated.” .But where a person already 
in possession has given to another possession of a part of Ms premises, 

, if that possession be not exclusive, he' does not cease to be liable to the [ . 

rate, nor does the other become-' so.” As with a landlord and Ms | , 

lodger, both are, in a sense, in occupation, but the occupation of the 
landlord is paramount, that of the lodger subordinate.” And Lord M|'j 


(h) H, & V;A., 1025, s. 20;(1) 14 Halsbury’s Statutes 645. 

(i) H, & V. {Apf)oitioament)'Act,'1928, s.'4 j iUd*, 717. 

(h) IMd*, s. a (8) i 'i5tU, 716. . ’ 

(l) See title Assessment eoe Hates. 

(m) [1805] A. C. 117 ; 38 Digest 424, 7. ■ ' '■: 

(n) Ibid., at pp. 120, '125,. 126., ' 
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Bavey"(o) .emphasising the same point, states, “ It is clear that exclusive 
occupation does not mean that nobody else has any rights in the 
premises. . . . The cases show that if a person has only a subordinate 
occupation subject at ail times to the control and regulation of another, 
then that person has no occupation, in the strict sense, for the. purpose 
of rating, but the rateable occupation remains in the other, who has. the 
right of regulation and control.’’ 

The Court of Appeal in an earlier case, Smith v. Lambeth Assessment 
Committee (p), had decided that the bookstall of Messrs. W. H. Smith 
and Son at Waterloo Station was not separately rateable. . Following 
on these cases, in an appeal to the Railway and Canal Commission, the 
Southern Railway Company objected that premises at Victoria and 
Beckenham stations were not “ so let out as to be capable of separate 
assessment,” (g), and should be included in the assessment of the 
railway undertaking. The premises “ let out ” were of many kinds- — 
coal depots, bookstalls, a bank, chemist’s shop^ toilet saloons, show cases 
and others. The Railway and Canal Commission allowed the appeal 
and held that the Court was bound by Smith v. Lambeth Assessment 
Committee {supra) to hold that the premises were in the rateable occu- 
pation of the railway company and not of the “ tenants.” They were 
therefore not so let out as to be capable of separate assessment (r)* 

The decision of the Railway and Canal Commission was overruled 
by the House of Lords («), who also held tha,t Smith v. Lambeth Assess- 
ment Committee a>nd London North Western Rail Co. v, Buchnaster {r) 
were wrongly decided. Not that the rule under which those two cases 
were decided was wrong, but that on the facts in each instance the rule 
was wrongly applied. 

Their Lordships approved of the decision in Holywell Union and 
Halkyn Parish v. Halkyn Drainage Co, (t), that for premises to be so let 
out as to be capable of separate occupation, and so to be separately 
rateable, the existence of a tenancy in law is not necessary, and that 
rateable occupation can exist in one who occupies only by virtue of a 
licence or easement if the occupation for his purpose is exclusive. It 
was held that all the premises which were the subject of the appeal 
were capable of separate occupation and that they were in fact in the 

(o) Holywell IJyiion and Halkyn Parish v. Halkyn Drainage Co,, [1895] A. C. 117, 
at |>p. 138, 134 ; 38 Digest 424, 7. 

ip) (1882), 10 Q. B. D. 327 ; 47 J. P. 244, C. A. ; 38 Digest 446, 157, 

(q) See Railways (Valuation for Rating) Act, 1930, s. 1 (3) ; 23 Halsbury’s 
Statutes '455. ' 

(f) Me Sotilhetn Mail, Co. (1935), 51 T. L. R. 415. Appeal under the Railways 
(Valuation for Hating) Act, 1930 ; 23 Halsbury’s Statutes 455. March, 1935, 
H, & I, T, XXII., pp. 208, 232. See also London North Western Rail, ' Co. v. 
Buckmaster (1875), L. R. 10 Q. B. 444 ; 38 Digest . 446, 156 (stables at , railway 
station, let to coal dealer ) ; Rochdale Canal Co. v. Brezcster, [1894] 2 Q. B. 852 ; 
38 Digest 447, 160 (berth in a dock with the adjoining quay space) ; B. -v, SL Mary 
Abbots (1840), 12 Ad. & EL 824 ; R. v. Abney Park Cemetery Co. (1873), L. R. 8 
Q. B. 515 (vaults and graves in cemeteries) ; E. v. Morrish (1863), 32 L. J. (M. C.) 
245 (refreshment rooms at exhibition) ; Percy y. Hall (1903), 88 h, T. 830 ; 38 Digest 
510, 640 (bridge; lessee of tolls held rateable) ; Southport Corpn, y. Ormskirk 
Union Assessment Committee, [1894] 1 Q. B. 196 ; 38 Digest 443, 142 (gas mains ; 
owners, not user, liable) ; but see Liverpool Corpn. v. Birkenhead Union (1905), 
70 J. P. 140, D. C. ; 38 Digest 450, 173 (line of water pipes) ; Cleveland Bridge 
and Engineering Co,, Ltd. v. Darlington U^iion Assessment Committee (1923), 21 
L. G. R. 511, D. C. ; 38 Digest 443, 13S (temporary buildings, contractors on railway 
land) ; and see Re Noit Cardiff Corpn., [1918] 2 K. B. 146 ; Convey Island U.D.C. 
V. Essex County Council (1934), 21 R. & I, T. 152 (caf^, recreation ground). 

(s) Westminster Corpn. y. Southern Rail. Co,, [1936] A. C. 511; Digest (Supp.). 

(0 See note (m), ante, p. 333. 
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occupation, of tlie tenants , or licensees of the railway conipany. ^ They 
were accordingly' ‘‘ so let out as to be capable of separate assessment 
and were therefore hereditaments liable to be assessed and rated in' 
the ordinary way.' The rule was. reaffirmed that ' where , there is a 
competing occupancy the question, whose position in relation to occu- 
pation is paramount, is one of fact, and that it depends on the position 
and rights of the parties, in the premises and on the' purpose; of their 
occupation. Further, that the general principle applicable to cases 
wdiere persons occupy parts of larger premises is that, if the owner of 
the larger premises, who is also himself the occupier, retains to himself 
general control over the occupied parts, the owner is in rateable oecu- 
pation ; but if he retains no control, the occupiers of the various parts 
are in rateable occupation of those parts. The degree of control must 
be examined as to the extent to which its exercise would interfere with 
the enjoyment of the occupier of the premises in his possession for the 
purposes for which he occupies them, or would be inconsistent with his en- 
joyment of them to the substantial exclusion of ail other persons. [7563 

Effect of Valuation List. — ^The authority of the valuation list has been 
extended by the R. & V.A., 1925 (u), and grievances which formerly 
were remediable by appeal against the rate may now only be removed 
by amendment of the valuation list (a). 

The values in the valuation list are conclusive for the purpose of 
the rate (b), but, in addition, no appeal against a rate may now be made 
on any matter if the relief sought might have been obtained by means of 
an amendment of the draft list or the valuation list. 

If a person, therefore, maintains that he is wrongly rated as the 
occupier, or that he is described as occupying premises which in fact 
he does not occupy (c), his remedy is by way of objection to the draft 
list, or proposal for the amendment of the valuation list. If, however, 
the valuation list is correct, but the entry to which he takes exception 
is in the rate book, appeal will be against the rate, as before. [7573 

Net Annual Value. Eateable Value. — Assessments in the valuation 
list are determined either on the gross value or on the net annual value 
of the hereditaments included in it. 

The net annual value is also the rateable value, except in the case of 
tithes, land used as a railway, or as a canal, and land covered with water, 
where deductions specified in the Act may have to be made from the net 
annual value to arrive at the rateable value (d), and in the case of derated 
hereditaments, industrial and freight transport hereditaments (dd). 

Some hereditaments require both a gross and a net annua! value ; 
in others a net annual value only is needed. 

A gross value is to be entered (e) on all houses and buildings without 
land, other than gardens ; and land (other than agricultural land) 
without buildings ; and on these only. 

(w) S, 14 ; 14 .Halsbury’s 'Statutes 638. 

(a) See title Rating Appeals. • ■ ■ 

(b) . S. 20 (1) ; 14 Halsbury’s Statutes 645. 

(c) See Manchester Overseers v. Headlam (1888), 21 Q. B. D, 96, Wills, J., 

at p. 98 ; Langford v. Cole (1910), 74 J. P. 229 ; 38 Digest 453, 201 ; Mchard Wade- 
Gery v. St. iVeafe [1936] K, B. D. (inclusion in assessment of sporting rights 

not rateable). 

(d) R. & V.A., 1025, s. 22 (1) ; 14 Halsbury’s Statutes 646, and Sched. II., Fart 
II.; 14 Halsbuty’s Statutes 4193. 

(dd) L.G.A., 1929, s. 68 ; 10 Halsbury’s Statutes 928. 

(e) Ibid., ss. 21 , 29, 58 ; ibid.,. 645, 656, 679, and R. & V.As. (Form of Valuation 
List) Rules, 1932 ; S.R. & ,0., 1932, No. 395... 
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anmal value and the rateable value, which are the same 
on these properties, are ascertained by deducting from the gross value 
. the amounts specified in the Act (/), 

be made in any case of agricultural land and' agri- 
cultural buildings (g) and no -gross value or net annual value is to be. 
entered of property occupied by or on behalf of the Grown for public 
purposes (A), If the rateable value in any case .works out to a fraction 
of a pound, the amount is to be adjusted to- the nearest complete pound, 
and if the fraction- is ten shillings -it is to be disregarded. Fractions of 
a -pound are not to be entered in the rateable value column (i). - 

For Government property, and any property on which payment is 
made under the Lands Clauses Consolidation Act, 1845 (A), the value 
on which the payment or the contribution in lieu of rates is made is to be 
entered as the rateable value (Q. 

Railway property is to be indicated in the valuation list by the 
letter R,” and properties defined (m) as agricultural dwelling- 
houses ’’ are to be distinguished by the words agricultural dwelling- 
house ’’ in addition to any other description (n). 

The method of arriving at the values to be entered in the valuation 
list is not affected by the R. & V.As., except where specially provided, 
as for instance in the exclusion of certain classes of machinery (o). It 
is expressly stated in the Act of 1925 (p), that nothing in that Act shall 
affect the principles on which hereditaments are to be valued, or any 
privilege or any provision for the making of a valuation on any excep- 
tional principle. Exemptions or privileges, such as differential rating, 
conferred by a local Act or order, are not withdrawn, whether they be 
on a partic^ar part of a rating area, or on the occupiers of particular 
hereditaments (f). C7'583 

dross Value.— The gross value to be entered in. the list is the annual 
rental value of the hereditament to be rated, and the Act directs that 
the true annual value for rating purposes is the rent at which the 
hereditament might reasonably be expected to let from year to year, 
the tenant paying all usual tenants’ rates and taxes, and the landlord 
bearing the cost of repairs and insurance, and any other expenses 
necessary to maintain the hereditament in a state to command the 
rent (r). 

Payment for any service which the landlord renders to the tenant 
other than the repair or maiiitenance of the hereditament is not to be 
reckoned as rent. So that if the landlord is paid by the tenant for 

. (/) R. & V.A,, 1925, Sched. 11., Fart I.; 14 Halsbury’s Statutes "692, as 
amended by the R. & V.A., 1928, s. 2 (3) ; , 14 Halsbury’s -Statutes 708, and 
E, & V.A., 1932, s. 1 (1) (b) ; 25 Halsbury’s Statutes 537. 

(g) L.G.A., 1929, s. 67; 10 Halsbury’s Statutes 927; R, & - V.As. (Form of 
Valuation List), Rules, 1932 ; S.R. & O., 1932, No. 395, para. 5 (1) (a). 

(h) Jbid,, para. 5 (1) (c), and R. & V. A., 1925, s. 64 (3) ; 14 Halsbury’s Statutes 684. 

(i) R. & V.A., 1925, s, 22 (1) (d) ; 14 Haisbury’s Statutes 646. 

(ifc) 2 Halsbury’s Statutes 1113. * , , 

(l) R. & V.A., 1925, ss. 2 (7) and 64 (8) ; 14 Halsbury’s Statutes 618, 684 : and 
R. & V.As. (Form of Valuation List) Rules, supra, para. 5 (ii.), proviso. 

(m) L.G.A., 1929, s. 72 ; 10 Halsbuiy’s Statutes 931. 

(n) R. & V.As. (Form of Valuation List) Rules, supra, para. 5 (i.) (b) and 5 (ii.). 

(o) R. & V.A., 1925, s. 24 ; 14 Halsbury’s Statutes 650. 

ip) S. 64 ; iMd,, 683. 

Iq) See s« 68 (1) ; 14 Halsbury’s .Statutes 686. “ Local Act ” includes a Pro- 
visional Order confirmed by Act of Parliament ; see title Vamjatxon for Ratiho. 

(r) R. & V.A., 1925, s. 68 ; 14 Halsbury’s Statutes 686. DefinitioB “ Gross 
Value.” 
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' services over and above tbe cost of repairs and maintenanccj the value 
of those services is to be dedncted from' the' rent before , the gross value 
: is arrived at (#).. ' Such' service, for instance, are those where the land- 
, lord of iats pays the cost of upkeep of the garden, or a servant’s wages, 

I ,, or for central heating ■(!)• 

The rule laid down in the ' definition of “ Gross Value' ” appears to ' 

! be fairly simple, but in practice it is found to be commonly misnnder- 

'stood. 

I It is perhaps worth while to note therefore that the Act does not 

state that the gross value is the rent paid. The rent at which the . 

} ' ' hereditament might reasonably be expected to let may be , either ^ a 

higher or a lower amount than- the -rent actually paid. The rent paid 
I is a factor, and may be a very important factor, but it is' not eoiiclnsive,. - 

* Gross value does not mean' the rent paid by a tenant who" also bears 

the cost of the usual landlord’s repairs. In such case the amount spent ' 
by the tenant on these repairs must be reckoned as part of the rent, 
j Then that creation of rating law, the hypothetical tenant, has to be 

taken into account. The Act does not direct that the rent to be adopted 
j , as the gross value is the rent that you caii reasonably expect the present ' 

I tenant to pay. The rent to be found is the rent at which the here* 

I ditameht might reasonably be expected to let-in the open market 

I to any one, including the present occupier, who may be prepared to pay 

|, a rent for it. 

t It does, however, appear to follow, clearly, from the definition that 

hereditaments which may be reasonably expected to let at the same rent 
I should be assessed at the same gross value. 

I Preparation o! the List. Valuation list Rules. — The valuation list 

! is prepared in draft by each rating authority for its own area (u) in 
the form prescribed by the Minister of Health under the power given 
to him in the Act (p)* 

In the Rules made by the Minister (v), valuation list ” includes a 
I draft valuation list ; and parish ” includes any part of a parish . . . 

' subject to separate or differential rating (o). The rules provide as 

f follows: 

The valuation list must be in the Form A in the Schedule to the 
Rules, and the declaration and certificate in Form B {&). Where a 
fating area comprises two or more parishes, each of the three parts of 
the valuation list are to be divided into parochial sections, and the 
particulars relating to the hereditaments in each parish are to be entered 
^ in the appropriate sections (c). ' . . , ■ i 

The rating authority may enter the hereditaments in each parochial 
section of Parts I. and II. of - the list in the order they may think con- i; 

venient, subject to any direction given by the assessment committee, , 

with the exception that tithes, land used as a railway or as a canal or 
towing path for a canal, and land covered with water are to be entered 
in one group, after the entries relating to othei hereditaments (d). 

(s) R, ^ V,A., 1025, s. 6S ; 14 Halsfoury’s. Statutes 6Sd, proviso. 

(I) BeU Pfoperi^ Trmip Bid* v. Hampstead Borough Assessment Committee^ [1040] 
a All E. R. 640, C. A. ; Bigest (Supp.). ■ 

(ti) R. & Y*A*p 1026, s. 25 (1) ; 14, Halsbury’s Statutes 652. 

(v) S. 58 (i); 14 Halsbury’s "Statutes 6T0, '- 'For form of Valuation Bist, see 
R. & V.As. (Foim of Valuation List), Rules, -ISSa CS.R. ^ O., 10S2, No. 805) and 
Circular 1278 (May 81, 1982). 

(a) Rule 1 (2). 

(c) Rule 8. 

xm. — ^22 


(5) Rule 2. 

(4) Rule 4(1) (a). 
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Crown property also is to be entered in one group, at the end of the 
appropriate section (6f), ' and instructions are given: as to the entry of 
two or more hereditaments, which for the purposes of sects. 3' (3) and (4) 
of the R. & V. (Apportionment) Act, ,1928 (/), are treated as if they 
formed parts of a single hereditament (g). 

Freight transport hereditaments are to be entered in .Part III. of 
the list in four separate groups, ix. as hereditaments occupied (a) for 
railway transport purposes, (b) for canal transport, (c) for dock pur- 
poses, (d) for more than one of such purposes {h)i 

Detailed instructions are given as to the entries to be made in each 
column (i). No entry is to be made of agricultural land or agricultural 
buildings. Railway hereditaments are to be indicated by the letter 
R.” Separate particulars are to be entered if only part of a here- 
ditament is land covered with water, or used as a canal or as a towing 
path, or as a railway. The estimated extent need not be entered in 
the case of a dwelling-house or other building without land, or of a rail- 
way hereditament or of any other which does not exceed one-quarter 
of an acre, or in any case where in the opinion of the rating authority 
the estimated extent is immaterial. A gross value is only needed for 
properties specified in Part I. of the Second Schedule to the Act of 1925, 
and no gross or.net annual value is to be entered for Crown property (h). 
An “ agricultural dwelling-house ” is to be so described, in addition 
to any other description. No values are to be inserted in the case of a 
church, chapel or any other hereditament so long as the occupier is 
wholly exempt.. Where rates are paid under the Lands Clauses Con- 
solidation Act, 1845, or contribution is made by the Crown, the value on 
which the payment or the contribution is made is to be entered as the 
rateable value (I). 

The forms of valuation list for “ industrial hereditaments ” and for 
‘‘freight transport hereditaments ” are set out, and the manner in 
which entries are to be made (m). 

Directions are given as to the method of making corrections, inser- 
tions, alterations or amendments of the list, which must be authenticated 
by the responsible officer of the rating authority or the assessment 
committee, whichever for the time being has the custody of the list (n). 

Before the list is approved, the totals of the various Columns are to 
be shown for each parish, and for the rating areas as a whole, distinguish- 
ing ordinary properties in Part I. and industrial and freight transport 
hereditaments in Parts IL and III. “ Land covered with water ” is 
to be indicated in the list by the letter “ W,” and the total of the entries 
so marked is to be shown separately (o). The totals of value for user 
for railway transport purposes, canal transport and for dock purposes 
are also to be distinguished (p). After the valuation list has been 
approved any corrections, insertions, alterations, and amendments, 
including any made by direction of quarter sessions, or the railway 
assessment authority, are to be recorded in the minutes of the assessment 
committee and the relevant totals in the summaries adjusted (^). 

A book entitled “ Record of Total Rateable Values ” is to be kept 
by the assessment committee, in -which are to be entered the totals of 

(e) Euie 4 (l),(b). (/) 14 Haisfoury’s Statutes 715, 717. 

ig) Rule 4 (1) (c). {h) Rule 4 (2). (i) Rule 5. 

(k) Rule 5 (i.). (i) Rule 5 (ii.) (m) Rule 5 (iii.), (iv.). 

in) Rule 6. (o) Rules 5 (iii.), 7. 

ip) Rule 7 (ii.). (g) Rule 8. 
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rateable values for each parish and each rating area, and where any 
amendment is' made in the valuation list the necessary correction in 
the totals is also to be made . (r). ' 

A copy of the draft list deposited 'by the rating 'authority is to be 
transmitted to the assessment committees ( 5 ), who are to retain the 
list, 'and correct it from time to time so that it may agree with the 
valuation list j except that they ' need not correct the record of total 
rateable values in the list (ig). 

When the value appearing in. a draft list exceeded the value in the 
valuation list in force, it was formerly necessary for the rating authority 
; to send notice to the occupier of the hereditament affected advising 
him of the increased assessment {u ). ' This is no longer required, but 5 
some hereditament not previously assessed is included in the^ draft list, 
notice is to be sent within seven days after the deposit of the draft, 
list to the occupier, of the values inserted in the list (a). 

It may be held that this provision applies not only to new properties, 
but to properties which are included in one assessment in the valuation 
list and are separately assessed in the draft list, and to remove doubt 
it would appear to be advisable that notice of the separate assessment 
should be sent to the occupier. 

The form of declaration and certificate Form B appended to the 
Rules is to be signed by three members of the assessment committee 
present at the meeting when the valuation list was approved (6). 

The declaration is that the provisions of the R. & V.As. have been 
duly complied with in respect to the list, qnd members of an assessment 
committee signing such a declaration must be conscious that they 
xmdertake a genuine responsibility. When the draft list is finaly 
approved and the declaration and certificate (Form B, mpra) appended, 
the list is to be forthwith transmitted to the rating authority, and 
notification sent to the clerk of the peace for the county or borough 
having a separate court of quarter sessions in. which any part of the 
rating area is comprised, informing him of the approval, and the date (d). 
Before approving the list the assessment committee are to enter the 
totals of values prescribed {c) both in respect of the whole area and of 
any part of the area liable to be charged separately or to bear any 
special expenses (d). The list finally approved becomes the valuation 
list for the rating area, and, unless the contrary is proved, it is to be 
deemed to have been duly made in accordance with the provisions of 
the Act {e). 

Any failure on the part of a rating authority or assessment com- 
mittee to prepare the valuation list in the time required, or the omission 
of any matter that ought to be included, will not render the list 
invalid (/), A list, therefore, which is not finally approved by the 
date prescribed in the Act, i,e, January 31 (g), will not necessarily be 


(r) Hule 9. ' 

(s) B. 1925, s. 25 (2; ; 14 Halsbury’s Statutes 652.' 

(t) Rule 10. ■ 

(u) R. 1925, Sehed. IV., Part I, (3)'; 14 Halsbury’s Statutes @96. 

(a) R. &:V.A., 1928, s. 4 (3) ril. 

(h) R. & V.A., 1925, s. 28 (1) iHd,, 655, and. see Form B. .■ 

(c) See the R. & : V.As. (Form of Valuation , List) Rules, '1932, ante. 

(d) R. & V.A., 1925, s. 28 (2) ; 14 Halsbuiy’s Statutes 655. 

(e) S. 28 (3) ; ibid., 655. 

(f) S.M; ibid., 671. 

(g) S. 28 (1) ; ibid., 655. 
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mvalMated, and' omissions may be rectified by the entry of proposals 

for the amendment of the list (A). 

If an. alteration of the valuation list is made necessary by a decision 
; on appeal or the award of an arbitrator, or judgment of a superior court, 

: which has been enrolled at quarter sessions, the clerk of the court is to 
■ send’ to the county valuation committee and the assessment committee 
' a statement in writing signed by him setting out the decision of .the court 
or the award or judgment and specifying the alteration to be made 
in the list {i) md the assessment committee will then direct* the rating 
authority to make the alteration needed {&), 

Power to Bequire Eetums. — In order that the rating authority in 
preparing the draft list may have information on which to base the 
values to be entered in the list, the Act (I) empowers them to require 
returns from the occupier or the owner or the lessee of any hereditament 
in the area, containing such particulars as may be reasonably required 
for the purpose of carrying out the Act. Anyone failing to comply with 
the notice requiring such particulars, without reasonable excuse, is 
liable, on summary conviction, to a fine not exceeding twenty pounds 
and to a further penalty not exceeding forty shillings for each dky during 
which the default continues after conviction. 

If a person wilfully makes a return which is false in any material 
particular he is liable on summary conviction apart from any liability 
to be proceeded against under any other enactment (m) to a fine not 
exceeding fifty pounds (n). 

The assessment committee have the same power to require returns, 
with like penalties if there is failure to comply (o). 

The power to require returns is not restricted to the preparation of 
the draft list. Both the rating authority and the assessment com- 
mittee may at any time serve notice requiring a return, the rating 
authority either in connection with a proposal which has been made, 
or with a view of .making a proposal, and the assessment committee 
wherever particulars may be required for the purpose of carrying 
out their duties under the Act (p). 

The form of return to be used by the authorities is prescribed by the 
M. ofH.{g). 

It is not necessary that every occupier, owner or lessee should be 
asked all the questions embodied in the form. Those which are 
inappropriate to a hereditament may be omitted (r), but those which 
are appropriate must be included (5). It is clear from the wording of 
the rules that questions additional to those in the prescribed form may 
be asked, if the particulars asked for are such as may be reasonably 
required for the purpose of carrying out the Act (t). All that the rules 

(A)S. S7(l); 14 Halsfoary’s Statutes 604. 

(i) 8,81(10); ilnd.,657. 

(&). S. 28 (5) ; 656. 

(l) B, ^ V.A., 1625, s. 40 ; 14 Halsbury’s Statutes 670. 

(m) E,g, on indictment under s. 5 of the Perjury Act, 1011 ; 4 Halsbtuy’s: Sta^^ ' 

772, but he cannot be punished twice for the same offence (Interpretation Act, 1889 , 
s. 88) ; 18 Halsbury’s Statutes 1004. 

(n) H. V.A,, 1925, s. 42 ; 14 Halsbuiy’s Statutes 670. 

(o) Ss. 41, 42 ; 14 Halsbury’s Statutes 670. 

(p) Ss. 40 (2), 41 ; ibid,, 670. 

(q) R. & V.A, (Returns) Rules, 1926 (S.E. & O., 1926, No. 795). 

(r) Rules. *■ 

(s) Rule 2. 

(i) See R. & V.A., 1925, s. 40 (1) ; 14 Halsbiiry’s Statutes 670. 
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require is that the notice asking for particulars shall -incliade such 
questions in the, prescribed form as are appropriate (u). 

; The question has arisen whether the authorities are entitled to 
require particulars of trade done, or of receipts and payments, , where a 
hereditament is to be assessed on the accountancy method, and it 
appears to be doubtful whether such information' can^ be required under 
penalty (a). The Central Valuation Committee therefore recommend, 
where information as to trade done is needed, that rather than formally 
to require such particulars under sect. 40 (4) at the risk of failure to 
enforce penalties under sect. 42 the valuer should request the brewer^' 
occupier or agent ' as the case may be, to give such particulars of the 
trade done as they are able and willing to famish, and that the request 
should be by letter or other means wholly separate from the form issued 
under sect. 40 (5)* 

Rating authorities, assessment committees and county valuation 
committees are all empowered to employ valuers and other officers to 
assist in the preparation of the valuation list, or to value any heredita- 
ment in their areas, and their valuers have the right, for the purposes 
of valuation, to enter any hereditament, under penalty if they are 
obstructed in the exercise of their powers (c). They may also, on 
payment, obtain from the surveyor of taxes a copy of the annual values 
under Schedule A. for the properties in their area (4). £761] 

Service of Notices. — A notice, order or other document relating to the 
valuation list, which has to be sent or served for the purposes of the 
R. & V.As., may be sent or served by delivering it to the person, or by 
leaving it at his usual or last known place of abode, or in the case of a 
company at its registered office, or it may be sent by post to those 
addresses. It may be delivered to some person on the premises to 
which it relates, and if there is no one on the premises to whom it can 
be delivered, it may be fixed on some conspicuous part of the premises. 
Where the document relates to a person’s place of business, it may be 
left at or forwarded by post to him at that place of business. If the 
notice or other document is to be served on the owner or occupier of any 
premises, it may be addressed to the ‘‘ owner ” or occupier ” of the 
premises named without farther name or description (e). 

Any document required or authorised to be transmitted to, or 
served on any public or local authority, will be deemed duly sent, 
transmitted or served if it is in writing and is delivered at, or sent by 
post to the office of the authority, addressed to the authority or to their 
clerk, and any such document issued by any authority or body will be 
sufficiently authenticated if it is signed by their clerk (e), or by any 
officer of the authori^ or body authorised by them (/). 

Any officer of aratingauthority, assessmentcommitteeorcpunty valua- 
tion committee, acting under either a special or general resolution of the 
committee or authority, may authorise- any proceedings in relation to the 
valuationlist which they themselves have power to undertake (g). [76^ 

(u) Rmles-2,:5. ■' 

(a) See Central Valuation Committee, Revised Representations, Resolution, 61 (1), 
at p. 111. Grant v. Knareshorongh £7.jD.C., (1928] €li. 810; 92 J. P. 80; Digest 
(Supp.), where it was held that a return requiring- informatioi! as to takings and 
outgoings of licensed premises was invalid. / 

(&) Centra! Valuation Committee, Revised Representations, Resolution 61 (2). 

(c) R. A V.A., 1925, ss. 88, 55 ; , 14 Haisbury’s Statutes 667, 678. 

(d) S, 48 (8) ; 14 ,Halsfoury*s Statutes 671. ’ (e) S. 59 ; 680. 

(/) S, 68 (1) ; definition “ clerk ■ iNd., 686. : , 

(g) S. 81 (9) ; iWd., 657, And see, title BanNa Ahpeam, 
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Unifomiity.— One of the main- purposes of the R. & Y.A.^, 1925^ as 
declared in 'the preamble (A) is to promote uniformity in the valuation 
of property for the purpose of rates. 

The uniformity intended is uniform correctness in the application 
of the principle of valuation laid down in the definitions of gross and 
rateable values (t). The method of arriving at those values is not 
specified ; but, by whatevermethod they are arrived at, unless the values 
entered in the list truly represent the rent that might reasonably be 
expected for the hereditaments assessed under the conditions named 
in the definitions, there will be no uniformity, either as between one 
property and another in the same area, or as between one rating area 
and another. Uniform incorrectness is, of course, not contemplated 
in the Act (A). 

As has been stated (ante) the rent paid does not necessarily determine 
the true gross value, and in some cases where the occupier has himself 
extended or in some other way added to or improved his premises, the 
rent paid may not include the value of such additions. While, therefore, 
such information as that obtained from the returns received from 
owners and occupiers is essential in arriving at the normal standard 
of value for various classes of property, it cannot be relied on to give 
the true gross value in every case. The authorities can only satisfy 
themselves that an assessment is correct by consideration of each 
hereditament on its merits. [763] 

Deposit o! the List.— It is the duty of the rating authority after the 
draft valuation list has been prepared and signed by their clerk, to 
deposit it at their offices for twenty-one days, where it is to be open to 
inspection by any ratepayer (i). 

As soon as the draft list is deposited, notice of the deposit is to be 
given to the county valuation committee, and published by affixing 
the notice in some public or conspicuous place in the area, and by 
inserting the notice in one or more newspapers circulating in the area (w). 
At the same time a copy of the list is to be sent to the assessment 
committee (n). 

Objection to the Draft List. — ^The notice of deposit must state the 
latest date at which objection may be made to the draft list, and the 
piode in which the objection may be made{o). The latest date for 
objection is before the expiration of twenty-five days from the date 
on which the draft list was deposited (j?). The notice of objection 
must specify the grounds on which objection is made and be lodged 
with the assessment committee (g). The Act provides that any person 
who is aggrieved by the incorrectness or unfairness of any matter in 


P) 14 Halsbury’s Statutes 617. 

(t) See ss.: 68, 22 (b) ; 14 Halsbury’s Statutes 686, ,646: Ladies'" Hosiery and 
Undeirweaf,Lid,v. West Middlesex Assessment Committee, [1932] 2 K. B. 679; 96 
J. P. 836 ; Digest ' (Sui)p.). ■ 

(k) AB' to revaluation of a county, by instalments, see R. v. Vomwall County 
Vcdmtim Committee, [1987] 2 E. B. 222, C. A. ; Digest (Supp.). , ' 

(l) R. & V. A., 1925, ss. 25, 60 ■(1) ;/ 14 Halsbury’s Statutes 652, 681 ; Scbed. IV., 
Part I., ibid., 696, and Inspection of Documents Rules, 1927 (S.R. & O., 1927, Nq. 
76) ; 14HaIsbuxy’s Statutes 778. 

(m) R. & V.A., 1925, Sebed. IV.* Part I. (2) ; s. 46 ; 14 Halsbury’s Statutes,696,, 672.' 

(n) S. 25 (2) ; ,14 Halsbury’s Statutes 652. 

(o) Scbed. IV., Part I. (2) ; ibid., 696. 

(p) S.. 26,(1),; 658. „ . 
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the list may, object (r), and it would appear that a complaint of incorrect- 
ness or unfairness will suffice to cover any grievance to be remedied 
by objection* . The reasons , or arguments in support of the objection 
need not .be stated (s). 

The procedure on objection to the draft list is dealt with under the 
title Assessment Committee (^). [765]. 

Eevisioii of Draft List— When the draft list has been deposited for 
twenty-one days it is to be sent by the rating authority: to the assess- 
ment committee together with any returns they have received under 
sect. 40 of the Act (a). These returns in due course;, when the list is 
finally approved^ or after tne proposals for ■ the amendment: have been, 
disposed of, as the case m,ay be, are to be sent back., by the assessment 
committee to the rating authority (5), ^ , 

, , When the assessment committee receive the draft list from the rating^ 
authority, they may make whatever alterations, insertions, or corrections 
in the list they think proper, whether it be for the purpose of meeting 
an, ol3jectioii or for any other reason (c). They' must, however,' in any 
event, finally approve the list not later than the thirty-first of January 
in the year in which the valuation list is to come into force (d) and 
'■ whether the committee is satisfied with the list or not, it appears that 
if they refuse to give' formal approval by the date stated, mandamm 
will lie against the assessment committee {e). 

,It is not necessary that the whole of the objections to the draft list 
be disposed of before the list is approved, but if some of them ,are then 
still undecided, they must be heard and determined as soon as possible 
after the list is approved, as if they were proposals for the amendment 
of the current valuation list, and with me same consequences (/)* 
As soon as ' the draft list is approved it- becomes, the valuation: list for 
the rating or part of a 'rating area for which, it is made, and is^ seat to 
the rating authority to be deposite.d at their offices. ■ It comes into force 
on the first day of April following' the' date of approval and remains in 
force until it is superseded by a new valuation list at the end /of five 
years(g). 1766] 

InSiecMon of List.,— The list may be inspected without payment at - 
the offices of the rating authority -'at any. reasonable time by any rate-, 
payer, whether he ^.be,^ a ratepayer in that .area or another, and he may : 
take copies of the list or extracts from it {h). 


(t) S. 26(1) ; iUd., mZ, . 

(s) .See Catesfiead Assessment Committee v. Redheugh Colliety, 'lAd.^ [1925] . A. C. 
609 88, Digest 604, 1M9 Halifax Equitable Benefit Building Society:. v. Bradford 
Assessmmt Committee (1922)^8^ 165 ; 38 Digest 604, 

,. C^): See . sab-headings New , -Valuation ' List ” “ O.bjections to Draft List ’’ ; 

“ Persons Aggrieved ^ Notice of Objection ” Hearing of ' Objections ” ; 
■“ Revision of Draft List.” 

(m),-R. &V.A., 1925, Sched. IV.,.Part,I. (5); 14 Halsbury’s. Statutes 696. ' , 

(a) S,40(4); iWd., 669. 

(b) S. 40(5) ; ioid., 669.: 

(4 S. 27(2); 654. 

, ,{d> Ss.'19(l), 28(1);. im., 644, 655. . -. . 

(e) Bognor Regis U,D.C, v, Chichester AssessmeM Committee (1984), 20 R. & I, T.* 
187. ■'■'■■.V . 

(/) R. & V.A., 1925, Sched. IV., Part III: (10) ; 14 Halsbury’s Statutes 698. 

(g) Ss. 19, 28 (1), (8) ; ibid., OU, 050. 

(h) R. & V.A., 1925, s. 60 (1)-,; ■ 681 ; Inspection, of .Documents' Rules, ' 

1927 ; S.R. & O., 1927, No. 76 ,• 14 Halsbury’s. Statutes -778. ^ 
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: ' ; If Ihc: vacation list is more than tcE years old. a fee of 2^. ' 6d. is' 
■prescribed for each list required to be' produced, and copies* of the list 
or extracts from them ' may be 'supplied on such terms as are agreed (i), 
\ ; ^kn occupier ‘who pays a rent inclusive of rates has- the right ' of 
'inspection ; and the inspection may be made, on behalf - of any ratepayer 
by an authorised'agent (j). ' [TOTj 

Be¥ision of -Valuation list— If any person is ■ aggrieved by the 
incorrectness or unfairness of any matter in the valuation list he may 
'make a proposal for the amendment of the list(^;). , This is in effect to. 
say that he may object to an assessment by making a proposal for its 
: correction, A proposal may- be made at any time while the valuation 
list is in force, and any amendment made in the valuation list as a result 
of the proposal will have effect from the commencement of the rate 
current at the date when the proposal was made, or where the rating 
authority themselves make, the proposal, from the commencement of 
the rate current at the date when the authority served the copy of the 
proposal on the occupier or the owner ; and the amendment has effect 
for the purposes of any subsequent rate (I), In some cases, however, 
the amendment does not have effect from the commencement of the 
rate. Thus, if new premises are erected or constructed, or premises 
have been unoccupied owing to structural alterations, or in any case 
where the value of premises hasbeen affected by structural alterations, 
the amendment comes into force only from the date when the new or 
altered hereditament comes into occupation. If the value has been 
affected by the total or partial destruction of any building or other 
erection by fire or any other physical cause, the amendment takes effect 
from the happening of the event giving rise to the alteration of value, 
and where tithe, tithe commutation rentcharge, or other payment in 
lieu of tithe is wholly or partly extinguished, from the date on which the 
extinction takes effect (1). 

It appears that a person aggrieved is not restricted to one proposal 
during the currency of the valuation list, or even during the currency 
of the same rate, l3Ut may make successive proposals relating to the 
same assessment, and they must be heard and determined by the 
assessment committee. The Court of Appeal has, however, declined 
to interfere by way of maniamus to compel an assessment committee 
to hear a second proposal, where a proposal in respect of the same 
hereditament had already been heard but the time for appeal against 
the decision had been allowed to expire (m). " 

The proposal is heard by the assessment committee exactly as if 
it were an objection to a draft list, and aU the provisions in the Act 
relating to the hearing and determining of an objection apply equally 
to the hearing and determining of a proposal {n). 

The grounds on which a proposal may be made are the same as those 
on which objection may* be made (o). 

The proposal must be made in -writing, and served on the rating 
authority, and the grounds on which the proposed amendment is 

(t) See note (Jl), p. 848, 

0) R* & ¥.A., 1025, s. 60 (4) j: 14 Halsbiiry’s Statutes 681, 

S. 87(1);- 664. ,. ■ 

(I) S. 87 (10), proviso j 14 Halsbury’s Statutes 664. 

. ;R.t. West Nmfoih Assessment Committee (1980), 94 J, P, 201 : Butterwortlis’' ' 

Rjl., 1926-1931,:'p.-418, €. -A, . 

: .(n).. R.:.& V.A,, 1925,'S.,87' (7) 14 Kalsbury’s Statutes 664. . 

( 0 ) See m. 26 (1), 87 (1) ; iind., 658, 664. 
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■supported miist be speeified{p), though it is hot necessary that the 
reduced assessmeiit desired should be stated (f).' If the proposal is 
notmade by the occupier "himself, the rating authority' mus within 
seven days after the proposal is made by them or is served' on them, 
send a copy to the occupier, or-if there is no occupier then to the o'wiaer (f). 
But this does not apply if the proposal is made by an owner who - seela 
to obtain a reduction in the assessment on his property* ' In such ease 
■it is not necessary to serve a copy of the proposal upon'the occupier (#). 

: The rating authority must also send notice to the occupier, except 
in the case stated above, or to the owner, hot less than twenty-one days 
before the date of the meeting, advising him of the date of the meeting’ 
of the assessment committee at which the proposal will be considered 
and with the notice they are to inform’ him that, he thinks fit,, ’he may 
give to the rating authority notice in- writing of objection to the proposal, 
and that unless he gives such notice he will not be entitled to be heard 
at the meeting in opposition to the proposal* He must send the'notice 
not less, than seven days -before the date of the meeting, at which- the 
proposal is to be considered, and state the grounds of the objection (!)• 

If the rating authority receives any notice of objection to a proposal, 
they must send a copy of the objection forthwith to the person by 
whom the proposal is made. If they themselves intend to object to 
the proposal, they must also forthwith give to that person notice of 
their intention and of the grounds of the objection (u). 

It is the duty of the rating committee to furnish the assessment 
committee with the returns, and other particulars relating to proposals 
and notices of objection in their possession (a) and if they wish, the 
assessment committee themselves at any time may require returns 
jBrom the owner, lessee or occupier of a hereditament (6). pfiSj 

Correction of Errors.— An assessment committee may at any time 
correct any clerical or arithmetical error in the valuation list. But 
before making the correction, unless it is a correction of totals only, 
the occupier of the hereditament affected, and the rating authority, 
must be notified and allowed seven days in which to make objection 
to the proposed correction (c). 

In the same way a rating authority may correct an error in the rate 
book{d), but unless it is merely the correction of a clerical or arith- 
metical error, or of an erroneous insertion, omission or misdescription, 
the amendment can only be made by proposal for amendment of the 
valuation list, and such amendment will have effect only from the 
commencement of the rate current ■ when' the proposal was made, or 
from the happening of the event giving rise to the alteration in vsiue 
during 'the currency of that rate '(e).- 
: The two sections ' under which such amendments are . made (/) 

' {p) 14 Halsbtiry’s Statutes 665. 

(f) V. West Nmfolk Assessment Committee {1980), 04 X C. A«, per. 

ScBUTTON,!!.!,, at p. 202 ; Lilley and Skinner^ Ltd, v, Mssem Cmnty. F.C. (1985), 22 
B. & I. T. 216 ■; U, V.. TMnet and District Assessment Cmnmittee^ [^^^1 ^ All B. B. 

489 ; Digest (Supp.). 

(t) B. & V A., 1925, s. 87 (8) ; 14 Halsbuiy’S Statutes 665. 

(s) R. & V.A., 1928, s. 4 (2) ; iWd., 711. 
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have to be read together (g). Sect. 5(1) of the Act {h} provides that the 
rating authority may amend either the current or the last preceding 
rate ; hut sect, 87 (1) requires that where the rating authority 

make any amendment in the rate other than the correction of an 
erroneous insertion, omission or misdescription, they must forthwith 
make a proposal for any necessary amendment of the list. The same 
section makes it clear that an amendment made on a proposal cannot 
alter the rate last preceding the one current when the proposal was 
made. And there is the further provision in the Act (i) that the values 
in the valuation list are conclusive evidence for the purpose of every 
rate. The apparent: dilenima was considered by the court in FolesMU 
R,D,C. y, Perkins (j) and it was held that an alteration of the valuation 
list could not affect a rate preceding that current when the proposal to 
amend was made. 

The assessment committee is required to hold such meetings as in 
their opinion are needed for the prompt disposal of the proposals made, 
on dates fixed by agreement with the rating authority (ifc). 

Proposals as stated {ante) are heard and determined by the assess- 
ment committee as if they were objections to the draft list, and the 
procedure is the same. This has already been dealt with under the 
title Assessment Committee 

Appeal to quarter sessions may be made against the decision of an 
assessment committee on the hearing of a proposal, as in the case of the 
hearing of an objection. Any person who appeared before the assess- 
ment committee on the consideration of the proposal, if he is aggrieved 
by the decision of the committee, may appeal against the decision {1). 

Evidence, — ^Evidence of the valuation list in force or an extract 
irom it, may be proved by the production of a copy of the list, or of the 
extract, certified by the clerk of the rating authority to be a true copy 
or extract, and that all alterations required to be made in the list have 
been correctly made in the copy or extract produced (m). As this pro- 
vision applies only to the list for the time being in force, it would appear 
that if proof of an older list is needed the original list must be produced. 

Default in Preparation of List , — In order that there may be no 
failure to prepare the valuation list, if it is shown to the satisfaction 
of the High Court on application by the M. of H., or a county or county 
borough council concerned, that there is reason to apprehend that 
through default by an authority or committee or person, the valuation 
list for the area will not be prepared in time, the court may appoint a 
person to make and approve the list, or to do anything which ought 
to have been done by those responsible, and charge the costs on the 
authority, committee or person in default (^). [7693 

Claim lor Derating. — If any premises become entitled to derating, 
they cannot be entered in the valuation list as industrial or freight 
transport hereditaments nor can a hereditament be removed from the 
list on the ground that it is agricultural, unless claim is made by the 
owner or the occupier (o). 

(g) For a full explanation of the effect when they are so read, which is at first 
sight difficult, see Hyde on Bating (7th ed.), 1940, para. 603. 

(h) B. & V.A., 1925 ; 14 Halsbury’s Statutes 617. 

(i) S. 20 (1) ; iUd,, 645. (j) (1981), 14 R. & I. T. 207. 

(k) B. & V.A., 1925, s. 37 (11) ; 14 Halsbury’s Statutes 664. 

(l) S. 81 (I); ibid,^ 657, and see title Bating' Appeals: Hulme w, BwMow 
A ssessment Committee, [1940] 2 K. B. 255 ,* Digest (Supp ). 

{m) S. 43 (1) ; 14 Halsbury’s Statutes 670. (n) S. 89 ; ibid,, 668, 

( 0 ) L.G.A., 1929, S. 70 (2), (4) ; 10 Halsbury’s Statutes 930. 
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^ The claim is; made by proposal under sect. 87 of the R. & V.A., 
1925 (p)s in a prescribed form, which is supplied by the rating authority 
on demand of the owner or occupier (g). 

If the valuation list is amended as a result of the proposal, the 
amendment will have effect from the date when ■ the hereditament 
became or ceased to be agricultural, industrial -or freight transport as 
the case may be (f). 

It will be noted that while hereditaments which are not already treated 
in the list as agricultural, industrial or freight-transport can only be so 
treated on claim by' the owner or the occupier, the Act does not debar 
the rating authority or any person from making a proposal to amend- 
the list on the ground that a hereditament is not entitled to be so treated. 
[7703 

Eailways.: — ^Ail hereditaments occupied by railway companies are to 
be entered in the valuation list, but the procedure relating to the 
assessment of railway properties and the method of appeal are regulated 
by the Railways (Valuation for Rating) Act, 1980 {^), and differ from 
the practice applying to other property. 

The rating of railways is dealt with elsewhere (^), but it may be noted 
that ‘‘ railway hereditament under the Act of 1980 does not include 
premises occupied as a dwelling-house, hotel or place of public refresh- 
ment, or so let out as to be capable of separate assessment (w). Such 
premises therefore will continue to be liable to assessment, and subject 
to appeal, as before the passing of that Act. 

The values and other particulars of railway properties to be entered 
in the list are supplied to the rating authority and the assessment 
committee by the railway assessment authority (a) which is the authority 
constituted under the Act of 1980 for the purposes of the valuation of 
railway hereditaments (5), and these values and particulars are to be 
entered in the valuation list by the assessment committee in sub- 
stitution for any values or particulars appearing in the list (c). 

The first valuation roil came into force as from April 6, 1931, in 
London, and from April 1, 1981, in the rest of the country (d). Sub- 
sequent lists follow at intervals of five years (e). 

During the quinquennial period, if any person is aggrieved on the 
ground that the value of any hereditament has been affected by some 
change in the occupation or in the nature of the structure, representation 
may be made to the railway assessmeht authority and they have power 
to make such alteration as they think fit (/), Appeal from the decision 
of the railway "assessment authority is to the Railway and Cana! 
Commissioners (g). C771]| 

(p) 14 Haisbury ’s Statutes 664 (see antCf p. 344). 

(q) See the R, & V. Acts (Forms of Proposal and Claim) Rules, 1932 ; S.R. & 0., ' 
1§32, No. 282. ' Three forms are prescribed. Form A for claim that a hereditament 
Is- agricultural, Form B that it is industrial, Form C that it is freight transport. 

( t ) I1.G.A., 1929, a. 70 (3) ; 10 Halsbury’s Statutes 930. ■■ 

' (a) 23 Halsbury’s Statutes 445 seg'* 

, (t) See title Railways, Rating of. 

(u) S. 1 (3) ; 23 Halsbury’s Statutes 455. ' . ' 

(a) S. 8 (4) ; iW., 465.. 

(b) S.,2.(l);: iMd., 456. ' ' 

(c) S. 12 (1) ; ibid,, 470. -.^ For form of. Railway Valuation Roll,’ see R. & V.A. 

(Railway Valuation Roll) Rules^ 1933 (S.R. O,, 1938, No. 451). ■ 

(d) Railways (Valuation for Rating)"- Act, 1930, 'ss. 3' (2), 23 ; ■ 23'' Halsbuiw^^ 
Statutes 458,477. 

-:(e).-S, 3: (2) 23 Halsbury’s:Statutes 458, 

(/)S,11; iWd.,468. : (g) S. 9 ; ibid., mS, 
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Introduotioa, — ^The two principal Acts which govern valuations for 
rating are the R. & V.A., 1925 (a), which operates for the provinces, 
and the Valuation (Metropolis) Act, 1869 (5), which is limited in its 
operation to the County of London. Both Acts have been amended by 
provisions in the R. & V.As. 1928 (e) and 1982 (d). Moreover, assess- 
ments on certain specified herediitaments are materially affected by 
the R. V. (Apportionment) Act, 1928 (e) (commonly called the 
De-rating Act) supplemented by the L.G.A., 1929 (/). The Tithe Act, 
1936 (g), exempted ail tithes firom rating. The assessment for rates of 
railway hereditaments is governed by the Railways (Valuation for 
Rating) Act, 1980 {h% which set up a tribunal, called the Railway Assess- 
ment Authority, to deal with all such assessments direct, and for such 
assessments abolished the ordinary procedure contained in the principal 
Acts. 

The rating statutes direct the ascertainment of gross value, in every 
case, subject to certain later specified exceptions. ‘‘ Gross value ” is 
defined in sect. 68 of the Act of 1925 (i) as .“ the rent at -which a here- 
ditament might reasonably be expected to let from year to year if the 
tenant undertook to pay all usual tenant’s rates and . taxes and if the 
landlord undertook to bear the cost of the repairs and insurance, and 
the other expenses, if any, necessary to, maintain the hereditament in 
a state to command that rent. . . The metropolitan definition has a: 
similar meaning (&), 

, (o) 14 Halsbuiy’s Statutes 617. ' 

- lbyibid,, BB2. 

' , (d) 25 Halflfeuiy^s Statutes 587. ' 

(e) 14 Halsbury’s Statutes 718. 

(/) 10 Halsbury^'s Statutes 528. ■. 

(g) 29 Halsbusy’^s Statutes' 028. 

(h) 23 Halsbuiy’s Statutes'. 455. '. 

' (tl' l4 Halsbury’^ 

(I;) Valuatlou (Metropolis) Act, .I860, s. 4 ; 14 Halsbur/s Statutes 558. ■■ :■ 
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!: ■ The basis of the rate charge, Le. rateable or net anmial value (which 

; acts as the multiplier to be applied to the amount of rate in the pound), 

is, generally speaking, the result of a mere mathematical ■ calculation, 
being determined from the amount of the gross value when ascertained. 

The deductions to be made in the- provinces are. maximum rates and 
calculated on a scale specified in the schedules to the 102S and 19S2 Acts. 

. Rating assessments can be divided into two main categories: 

i , (a) those for which a gross value has to be found in determination of 

1 -: the net annual value, and '(b) those for which the net annua! value is 

determined direct. Rateable value, where it is not the same as the met 
:i: annual value, is derived from it. £7723 

I ' ' ' * 

^ Valuation Guidance 

vf- Other than the definition of gross value, little statutory guidance is^ 

! given, but -over a long period the' courts have enunciated certain 

principles which are now firmly established and accepted. 

Extent and Description of Hereditament to be Valued. — ^Before any 
valuation can be made it is necessary to know the extent of the here- 
ditament under consideration. In connection with rating valuations, 
the extent of the exclusive and beneficial occupation will generally 
define the extent of the hereditament. 

Occupation, — ‘‘ Rateable occupation ” has no statutory definition 
nor has it been exhaustively defined by judicial decisions. The matter 
is perhaps most clearly expressed by Lord Westbury in the case of 
Mersey Docks v. Cameron^ Jones v. Mersey Docks {1), “ It must be an 
occupation yielding or capable of yielding a net annual value. It is 
in this sense that' I understand the words ‘beneficial occupation*; 
whenever it is said to support a rate the occupation must be a beneficial 
one. On principle it is by no means necessary that the occupation 
should be beneficial to the occupiers. It is sufficient if the property 
be capable of yielding a clear rent over and above the necessary 
outgoings.” 

Rateable occupation must be exclusive, and the rule is that he is 
rateable who can maintain an action for trespass. Legal possession is 
not a conclusive test of beneficial occupation. Use and enjoyment 
of the hereditament is necessary, not merely residing in it. Rateable 
occupation must not be merely intermittent, although it need not be 
permanent. So long as there is intention to occupy, or retain for 
occupation, property may be rateable during a period of non-user {e,g, 
seaside shops, furnished houses, lands used as a catchment area). The 
occupation must be beneficial to the rated occupier, or capable of being 
so, but this does not necessarily mean pecuniarily profitable. The rule 
; is that so long as the annual value of premises amounts to something 

in excess of the probable cost of maintenance, then it is a rateable 
hereditament. If the conditions are such that no rent could be obtained, 
or the cost of upkeep must exhaust the annual value, or the premises 
are so hampered by statutory restrictions as to be^ of . no value to any 
occupier, then it oecomes “ struck with sterility.**' No tenant, will give 
anything for an occupation which prevents the capacity to earn more 
than the rent he must pay, and if a statute prevents him earning any- 
thing there can be no rateable , occupation {Lamh&th Overseers v. 
L.C,C, (m)» since no hypothetical tenant would pay a rent. Thus, 

(l) ' iSs), 11 H. L. Cas. 448 ; m Digest 406, 286 . ^ 

(m) [1897] A. C. 625 ; 36 Digest 247, 12 , 
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although: ' there be legal possession and even physical possessionj 
there is no rateable occupation. ■ It is to be noted, however, that even 
a property is a source of loss (such 'as sewage outfall works) it is still 
rateable ; for if an authority did not own them, they' would have to 
rent them in order to perform their statutory' funetions {L»C.C,:y. Erith 
Parish^ etc., West Ham Parish v. L.C.C., etc. {n)y 

All property is therefore rateable if (i.) it is in exclusive occupation ; 
(ii.) it is not struck with sterility ; and (iii.) it is not exempted by 
statute, or common' law. Further," the extent '.of the occupation wil 
determine the extent and description of the assessment. [778] 

Quantum of 'Valuation, — ^This, of course, is •based upon the definh 
tion of gross valtie, but in this connection it is necessary to observe the 
following: 

In theory, rating valuations are built up on fiction which, however, 
must be based on real facts and real conditions as they exist at the time 
of making the assessment. Firstly, a tenancy of the hereditament 
must be assumed even though the very character of the property is 
such that it never would be let. The standard common for all valuations 
is that of the ordinary yearly tenant, paying a rental, made in the open 
market, at the time the valuation is made. The parties to the standard 
tenancy are also purely fictitious and are known as the hypothetical 
landlord and the hypothetical tenant. This assumes they have a 
separate existence, but they can merge into the owner-occupier. The 
reason for this fiction is that for rating valuations everything is reduced 
to the ordinary. For as the standard tenancy is to be taken as the most 
ordinary tenancy met with in practice, so also must the hypothetical 
parties, and it will then follow that the hypothetical rental, which is the 
standard to be taken, will also be the ordinary rental which might 
reasonably be expected for the hereditament. By the adoption of this 
ordinary state as standard, most hypothetical and actual tenancies are 
in every way concurrent. It may appear from this that the application 
of this simple thesis is free from difficulty, but it should be remembered 
that the ordinary hypothetical standard has to be applied to most 
complicated circumstances and conditions, in the valuation of heredita- 
ments which are out of the ordinary and anything but simple in- 
character. 

The case of Poplar Assessment Committee v. Eoherts (o), established 
that the actual rent is evidence of the rental value but not the measure 
of it. Thus the rent recoverable under the Rent Restriction Acts does 
not fix the value for rating. The measure of value is the estimated 
existing (not future) rental value and so the property is to be valued 
as it stands to-day in the hands of the existing occupier with all the 
existing circumstances — this is the rule of rebus sic stantibus. It is 
to be noted, however, that easements per se are not rateable. The 
hypothetical tenant is a tenant from year to year, not for a term of 
years {Staley v. Castleton Overseers) (p), but the words in the definition 
of gross value must have some reasonable intendment given 

to them and it must be assumed fhat a tenant would make his calcula- 
tion on the supposition of a longer duration of tenancy (B. v. South 
Staffordshire Waterworks Co.) (q). Rent, not profit, is the measure of 
annua! value. If the motive of the tenant is to make a profit, the 

fisas] 502 as.Digest 429 ,^..^^. .■ 

( 0 ) [1922] A. G. 98 ; 88 Digest 520, 69S. 

(p) (1864), 5 B. & S. 505 ; 38 Digest 525, 725. 

(q) (1885), UQ. B.D.HB9 ; SS Digest ^ ^ 
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amount iikely to accrue may affect the rent he gives '; but the latter is 
affected only so far, as the profit' is .made on the premises to be rated. 
In B, V. Verrall (r), it was held that the profit from a racecourse was 
material evidence of value ; ■ and in ■ Kingston Union v. Metropolitan 
Water Board (s), it was decided that' the net annual value of ' premises 
occupied by a water undertaking must be based on, and therefore 
limited by, the amount of profits. Where the tenancy is not from year 
' to year, certain adjustments are necessary to find the gross value. A 
lease for a term of years usually contains covenants for the tenant to 
pay for repairs and insurance. In this case, to get the rental equivalent 
to a yearly tenancy certain arbitrary percentages are in practice added 
to the lease rent— 5 per cent, when internal repairs only are the tenant’s 
liability and 10 per cent, in the case of a full repairing lease. Deprecia- 
tion (i.e. sinking fund to replace the hereditament) always remains a 
liability of the landlord. 

When the tenancy is a weekly rental, inclusive of rates, the owner 
undertakes liabilities normal to the tenant and the latter’s rent is corre- 
spondingly increased compared with that of a yearly tenant. It is to 
be remembered that the rate in the pound likely to be levied in the 
future is the amount to be deducted from an inclusive rental when 
elimtinating rates to arrive at gross value. The case ot Smith v. 
Birmingham {Churchwardens) {t\ held that the weekly rent multiplied 
by fifty-two equals the yearly equivalent, but it is thought that in 
weekly properties the preponderance of advantage is with the tenant 
who will therefore pay a higher weekly rent than he would a yearly 
{Le, fifty-two times) rent, while the landlord also bears the risk of voids 
and losses. It would therefore appear that the hypothetical rent is lower 
than fifty-two times the weekly rent, and Williams y, Sanders^ 1927 (u), 
seems to suggest that a contingency balance should be deducted. 

It has been shown that statutory rental is the measure to be applied 
in ascertaining rateability. The estimation of this statutory rental in 
practical application to the diferent kinds of hereditaments to foe 
valued for rating purposes will now be considered. The keynote to be 
remembered in ail such valuations is the importance of uniformity not 
only between properties similar in character (and therefore possible 
of being grouped in one class), but also as between class and class, and 
also between properties where different methods are adopted in estimat- 
ing this statutory rental. In classification we have (i.) properties 
ordinarily comparable such as houses, shops, etc., (ii.) properties 
difficult of comparison such as hospitals, town halls, and other special 
hereditaments, and (iii.) properties impossible of comparison like gas, 
water and electricity undertakings. 

Un^^^ sect. 40 of the R. & V.A., 1925, the rating authority may 
require a return of particulars from owners and occupiers of their 
several hereditaments which is used as evidence of the facts essential 
to the compilation of the valuation list. 

It must further be borne in mind that the quantum relates to ‘‘ the 
rent, ’ ’ qualified only by the reasonableness of expectation. 

(r) (1875), i’Q. B. B. 9; S8 Digest 526, 732. ■ ■ : ' 'V;^- ; 

(s) [192S] A. C. 331 ; 38 Digest 547,901. 

(t) (1889), 22 Q. B. D. 703, C. A. ; 88 Digest 523, 719 ; Bousou v. PhoH, [1940] 

1 K. B. 299 ; Digest (Supp.). 

(u) [1927] 2 K. B. 498 ; Digest (Supp.). The case did mot relate directly to 
valuation for rates, but to income tax, Sehed. A. For a discussion of the decision 
in relation to valuation practice, see Witton Booth, “ Valuation for Bating ” (1987), 
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Methods op Valuation 

,Tlie method' of vakatioB is not^ directed or limited by statute ; but' 
cei!taiE methods have been tmivemaUy adopted iapractie^^ The object 
of every' rating valuation, as previously mentioned, is to ascertain thC' 
gross values the rent of ^a hereditament on a -yearly tenancy. The: 
establfehed practices are j . 

: - (a) The comparative method, 

(b) The structural method. 

|c) The accountancy method. 

The Ctomiirative Method.— " Value,*/ is always undeistood to be a 
comparatiye term. Comparison with simiar ’properties plays a very: 
large part in al valuation practice. 

The rents' at which similar premises are' iet ds the' basis; usually 
. adopted when making comparison, and this promotes one- of the leading 
objects of rating , valuations, namely,, equalit}’- ' as between various 
properties. - The - application of the comparative method lies in 
aseerlaining of yearly rents: of large numbers of properties, grouping 
into classes, and fixing, in relation to rentals, a number of standard 
values to act ^.as the basis to be^ applied to properties similar in character. 
This .method is limited to properties which are absolutely comparable, 
i.e,. like with like, and thus will exclude such special properties as public 
utility undertakings. The comparability of premises’ is essentialy a 
nmtter of degree and all €«»mparable' properties of the.aame class are- 
therefore , reduced to a common standard, and the one univensaly 
adopted is that of accommodation and floor 'area./ The rents supplied 
by the ocenpier*s statutory fonn is a test for comparison and is primd 
fade evidence of statutory rental value {€e. gross value). 

The factors influencing rental values are many, and embrace the 
law of supply and demand, legislation, the locaity, age, size, constrac- 
tiop 'and character of the property. The poundage rates of a, district 
inf lence 'rents where these indude rates. The Central Valuation Com.- 
mittee have advised' (i) that the gross', value uf property ; must be -; 
©rtimated on the basis of rental value at the- time of assessment and not 
any earlier time ; (ii.) that excessive rents should be ignored as wefl as 
uneconomic ‘tents ; and (iii.) that for rating purpose's the test is ,, to 
decide how the ‘‘ higgling of the market ’ — the Joint operation, of -the 
factors enumerated above— h^ operated , to adjust ' rents on a fair basis 
such as any tenant might reasonably be expected to pay any landlord. 

Rental value is expressed by this method in terms of floor area, the 
superficial units of measurement adopted being the-^square foot, square 
yard or squares of lOfl superficial feet. These areas are adopted 
uniformly for either outside measurements, ie. including outside wafls ; 
icyside measurement, ie. including only inside walls-; or carpet area, 
area of the floor space of the living rooms, excluding passages. The 
rate or rental value per unit of floor .area Is taken -to vary with the 
position of the different floors and values are . graduated according to 
the use thereof,* thus the' -ground floor normally is considered the most 
valuable, the first next, and so on. . The ' proportion between the floor 
values will 'depend upon local circumstances. ' Whenlcorrectly applied, 
this method results in fair and equitable assessments. Care is essential 
to ensure that in the comparison of property with a standard, each par- 
tiailar property is really comparable ; and to the extent -that it differs 
from the standard, adequate allowance or adjustment must be made. 
'Reductions of floor areas to units is necessary to effect reliable com- 
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parisons ; but it is oaly ,a mechanical process used in preparing material 
for the Yaluatioa^ the latter being the actual decision and application 
of the ■ appropriate rental value per unit of area. The igure thus, 
arrived at' may, be more or less than the actual rent ; but if the standard 
of gross, value is rights and proper -adjustments are, made to. allow for 
the special - circumstances of each ■ property the result will be co.iTect 
and wil produce equality* in rating, .the main object of the 1925 Act. 
(See Example Valuations of houses and shops, post») 

, Fluctuations of rental value affect the values in the valuation list. 
Where rentals of similar properties have risen since the making of a 
list, if such increased' rentals represent true statutory rent,; there wil' 
be lack of uniformity which is remediable by proposal. In' the 
metropolis, however, owing to the peculiar incidence of sect. 47 of the 
1869 Act, no alteration in the value could until recently be; made by 
reason of a' genera! rise or fal in rental value (o). The law was, however, 
temporally assimUated in some degree to the provincial law by _ sub- 
sect. (2). , of sect. I of the - Rating and Valuation (Postponement of 
Valuations) Act, 1940 -(uy). The valuation list is static, unless a cause 
or change of circumstance arises which affects the particular property 
or all properties of a particular class. Maintenance of uniformity 
during the quinquennium depends on the stedus quo being maintained. 
Additions to a property during a quinquennium are revalued by 
tacking on ” to the quinquennial basis, the fabric itself thus remaining 
intact. A general ‘‘de novo’’ valuation is not made. Interim 
amendments to the valuation list are governed by some important 
case law. Accretions to rateable value are not to be obtained by 
rating authorities by adding a general percentage of increase to al 
assessments {Stirk S Sms^ Ltd, v. Halifax Assessment Committee) {x)^ 
nor by a piecemeal process by valuing for increase certain classes of 
property and omitting others {Double t, Southampton Assessment 
Committee) (a). 

The importance of individual valuation and its correctness at the 
time of assessment cannot be over-emphasised. Legal decisions do not, 
generally, annul the basis of valuation— it should be remembered that 
such pronouncements are made on certain facts applicable only where 
the facts are similar. Uniformity is difficult because of ’the lack of 
stability and fluctuations of rents. Nevertheless the establishment, 
of basis or groupings of values being part of the machinery in 
making the individual valuation remains the established method 
principally adopted. In employing this method of ascertaining gross 
value by reference to rents at which similar premises are let it should be^ 
clearly understood that the method is directed to establishing the 
correct gro^ value of the particular property, and not towards producing 
uniformity. In Ladies* Hosiery and Underwear^ Ltd, v. West Middksew 
Assessment Committee (b) the principle was established that, if the value 
of a particular hereditament is- correct, the fact that its value is ' not 
■uniform, with those, of other comparable premises -is a fact of no 
importance. [7753 

(zi) B. V. Westminster Assessment Committee, Eos parte Junior Carlton Club, £1940] 
8 All B. R. 1S5 ; Digest (Supp.). 

(id) The sub-section is, however, only to operate so long as the pre-war valuation 
lists in London are kept in force by sub-s. (1) of the same section ; see also sub-s. (4). 

(«) £1922] 1 K. B, 264 ; 88 Digest 581, Im. 

(a) £1922] 2 K. B. 213 ; 88 Digest 579, lUS. 

(b) £1982] 2 K. B. 679 ; Digest (Supp.), 

L.a.L. XUI. — 28 
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■ , The Stmctnral Method consists of arriving at , an assessment by 

having recourse to a percentage upon the capital value of an here- 
ditament. Capital value includes the land and any works or expenditure^ 
on the landj^ buildings and rateable machinery. To the total capital 
value thus estimated, a percentage is applied which is in the nature of 
an annual interest or estimated annual yield of such capital. This is 
generally regarded merely as evidence of the rental value of the property, 
i,e, the rateable value thereof. This method forms a check on the com- 
parative method which is particularly advisable where there is any 
doubt as to the reliability of tests drawn by comparison. It is com- 
monly referred to as the “ contractor’s test” which assumes a hypo- 
thetical landlord providing a hereditament to let to a hypothetical 
tenant. Rateable value is taken as the amount of interest on the 
contractor’s capital invested in the provision of the land, buildings 
and structural and other works. 

The application of this method consists in (a) the ascertainment of 
the capital value, and (b) the percentage to be applied. The courts 
have considered this method as secondary to the comparative method, 
but have supported valuations thereunder. Metropolitan Water Board 
V. Chertsey Assessment Committee (c) and other cases show interest on 
capital cost to be a rough test of rental value— rough evidence, but 
still evidence, for the reason that if a person did not build he would 
have to rent and it is to be assumed that by building he obtains the 
hereditament best suited to his particular needs, and that he took the 
cheaper course. 

Cost is not an infallible guide to rateable value. Cost which is 
incurred on outlay not accruing in beneficial occupation must always 
be disregarded. Capital value must always be found independently, 
using actual costs with discrimination. Whether architectural embel- 
lishment should be included or not depends on the position and use of 
the buildings, and whether it enhances letting value or whether such 
ornamentation is j^edundant. On the other hand, there may be a 
beneficial occupation in value far higher than can be shown by the cost. 
Many buildings erected during the war are now utilised for industry 
and in other ways. Generally they are not adapted to their present 
user. Surplus floor area, suitability of height, and methods of lighting, 
all affect the estimation of their rateable value. 

The actual cost of the land is a guide to its value for rating, provided 
it will compare with the price of adjoining and similar land, and where 
a ground rent is paid under lease — ^that figure can be taken as rateable 
value of the land. [776] 

MacMnery.~The capital value of the plant and machinery on a 
hereditament is governed by sect. 24 of the R. & V.A., 1925. Only 
specified plant and machinery must be brought into account for the 
purposes of rating ; these are set out in the Plant and Machinery 
(Valuation for Rating) Order, 1927 (d), which specifies what is to be 
rated. All plant and machinery is divded into two classes — ^pow^er and 
process. Process machinery is eliminated from rateability. Unfor- 
tunately, sect. 24, above quoted, specifies what is to be rated, but not 
how it is to be valued. The principle is that the ascertained rateable 
value is to be for the hereditament as a whole with all land, buildings 
and such machinery as is rateable, at the rent which a hypothetical 
tenant would give for the property enhanced by the presence of such 


(c) [1016] 1 A. C. 337 ; 38 Digest 551, 


(i) S,R. & G., 3927, No. 480. 
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plant and machinery, which latter' must be regarded as part- of the 
hereditament and' not apart from it. Sect. 24 deems all machinery to 
be part of the hereditament and thus it assumes that it is provided by 
the hypothetical landlord, Le. it is immaterial whether it is in fact 
provided by the actual landlord or the tenant. '[777] 

"Silent'^ Factories. — ^Many industrial hereditaments have had to 
close down owing to trade depression, and when valuing these properties 
the point arises whether sect. 24 of the 1925 Act refers to machinery 
and plant in active operation and so in rateable occupation, or includes 
also those mills closed down where the plant is inoperative. In other 
words, are silent mills rateable as mills ? The process machinery 
usually remains in position and^the whole plant may be periodically 
worked to prevent depreciation! Does the process machinery affect 
the assessment, the property being not an empty mill but a furnished 
hereditament ? In Maley v. Castleton Overseers (e), it was held that the 
building remained rateable but should be valued at a reduced amount 
as a warehouse for plant. But in Townley Mill Co. (1919), Ltd. r. 
Oldham Assessment Committee {/), it was held that it was wrong to take 
into account the existence as well as the value of process plant and 
machinery having regard to sect. 24, and that the gross value should be 
the rent which a tenant would give to store loose chattels. To quote 
Lord Maugham’s judgment : ‘‘ If certain machinery is treated as of no 
value for rating purposes it cannot serve to inflate the rateable value 
even on a warehousing basis.” [778] 

Effective Capital Value. — In ml valuations on tUe structural method 
one has to remember that the purpose is to estimate a rental on a 
statutory basis. The calculation of a percentage on a certain capital 
value is not merely arithmetic. It is a carefully considered valuation 
of the capital value of each hereditament at the time of making the 
valuation, and having regard to the mode of occupation under the 
statutory tenancy, so that when the applied percentages thereon are 
calculated, the result wnll give a fair and reasonable rental, reasonably 
consistent not only with other assessments of hereditaments valued on 
this method, but also generally. The capital value thus estimated is 
called “ effective capital value,” and the best guide is actual cost, but 
this can fluctuate as between post-war and pre-war years {ff). Thus, the 
date of erection must be known so as to vary the costings to the time 
of assessment. Present day costs of machinery (generally installed 
pre-war) vary J to f in excess of pre-war costings. It is usual to esti- 
mate pre-war value and then to add a percentage to increase to present 
day effective capital value. This percentage can vary in comparison 
with property investment returns from 5 per cent, to 8 per cent, or 
10 per cent. The custom in practice is to take 4 per cent, on land and 
5 per cent, on buildings and 7| per cent, on machinery. It is advisable 
to adhere to a system which makes adjustments in value to present 
effective value rather than to alter the percentages. , Such effective 
capital value is found by scheduling ail the items in a hereditament 
and pricing each item. The Central Valuation Committee’s admonition 
is to be respected, viz. that the valuer should take into account always 
the whole of the circumstances and conditions under which the owner 
has become the occupier. 

The rate of interest to be applied to the effective capital values is 

{e) (1864), 5 B. & S. 505 ; 38 Digest 525, 726. 

(/) [1937] A. C. 419 ; Digest (Supp.). 

(ff) References in this paragraph to war ” are to the war of 1914-18. 
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governed by the 'security- of ■ income from -investments,' -In the case 'of 
public bodies, because , of the high security offered they can borrow 
moneys at a lower rate of interest than ordinary commercial firms. 
Thus, in mating such . properties on- a structural basis arose the ^ question 
whether 'these lower rates should be taken, thus producing a lower 
rateable- value. Metropolitan Water Board v, Chertsey ■ Assessment 
Committee (g) decided' that '4 .per cent, on cost of land and 5 per cent, 
on 'cost of buildings was a reasonable amount and not the $| per cent, 
at which interest the board had borrowed their loan. 

The valuation of the I land and buildings is _ prepared' separately. 
The valuation of the buildings is restricted to. buildings solely," Le 
walls, floors, roofs, foundations and settings for plant. 

The valuation of the power plant (excluding the process machinery 
as above indicated) is made by taking a percentage on the effective 
capital value, adjusting, where necessary, when such plant is in excess 
of requirements or where it varies in its efficiency. Special provision 
as to this case was made for valuations under the R. & V.A., 1925, by 
sect. 24 thereof, and this was applied to London by the R, & V.A., 
1928{gg). [779] 

The Accountancy Method brings the net profits of a hereditament 
directly into account as evidence of the rent which a tenant would pay ; 
Le. the amount of rental is directly governed by the earning capacity 
of the business under consideration. Rateable value is, therefore, the 
net revenue producing capacity of capital sunk in the hereditament 
Le. the net annual value received by the hypothetical landlord. For 
rating purposes, the measure of that capital is not the actual amount 
invested but that portion of it which is effective at the present time in 
the production of income. If a hereditament earns no income (or no 
net profits) it will have no net annual value — thus, if the takings are 
absorbed in the outgoings there will be no balance and a rateable value 
of *‘nii.” This method is properly applicable only in cases where 
(1) trade is absolutely inseparable from the particular premises where 
it is carried on, (2) the occupation is created under statutory authority, 
(S) the occupation is in the natoe of a monopoly, and (4) where the 
hereditament extends into a number of parishes. In these cases it is 
prim/f/actfi the proper method (A). 

The accountancy method is not available for ordinary business 
concerns, because the definition of gross value requires to-be estimated 
the rent which might reasonably be expected,’^ not ‘‘ the rent which ' 
can be afforded.” .Profits are associated with persons . as well as ■ 
premises and it is impossible to distinguish between the two. For these 
reasons, the courts' rigidly refuse -to allow any inquiry into profits 
except where it is absolutely impossible otherwise to estimate (not the 
rent a tenant can afford to give) but the rent which- might reasonably be ■ 
expected for the premises in their existing occupation. Thus, the ' 
method is restricted to, valuations of certain revenue-producing statutory 
undertakings of a public and . quasi-public nature, .such as railways, 

■ water, 'gas, electricity, etc. . In addition to these, there has grown up 
- a ...practice of volimtarily submitting the ' books of trading for the 
(g) [1916] 1 A. C. SST ; as Digest 551, S>i.9. 

(^) 14 Halsbury’s Statutes For full discussion of this complicated matter, 
see notes to those sections, in .Dumley’s Public Health (1 1th ed.), pp. 2174 et seq. and 
2267, and Chapters XX;.,and XXI. of Witton Booth, -‘Waluation for- Bating ” (1937), 
pp. 397 .cf sef. 

- -(h) Barking Bmough Mating Authority v. .Central .Ekctricity Board (1940), 104 
J.-P.-255..' " 
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exammation of the valuer to enable him to estimate the rateable; value 
of such properties as cinemas, licensed houses, cemeteries owned by 
private companies, etc*, but in such cases the figures are used to confirm 
a valuation arrived at by the appropriate method* 

In any ■ undertaking, whether the premises are tenanted, : or are 
occupied by the owner, the entire capital invested therein is made up 
of two parts first, the capital value of the rateable^ hereditament, the 
property of the hypothetical landlord, and second, the capital which 
must necessarily be invested by the hypothetical tenant in the ordinary 
running of the business to enable^him to earn , profits. ■ The procedure 
is to extract from the accounts particulars of the total amounts of the 
gross receipts (which includes- all takings) and from this to make a ■ 
series of deductions as follows : 

■■ ^ 

Gross Receipts ^ _ . _ ■ ■ ^ ■ 

(a) Less Working Expenses - - 

Net Receipts-h^ntes - - ~ 

(b) Less Tenant’s Share - ■ . - ~ ___ 

Gross Vaiue+Rates - - ~ ~ - 

(r) Less^Statutables “ ~ ~ ~ ~ 

Rateable Value+Rates - ~ - ~ 

(d) Less Rates, R.V. £ at x in the £ 

(e) Rateable Value 

£ 

To take each deduction separately and explain, is as follows : 

The gross receipts comprise all legitimate receipts receivable by the 
hypothetical tenant arising out of his occupation. Ml receipts receiv- 
able by the hypothetical landlord are excluded* Rents received from 
properties separately assessed are ignored. Bad debts are deducted from 
the total gross receipts. In gas company valuations, residual receipts 
are not included, but are set off as a reduction of the working expenses. 

From gross receipts is deducted (a) working expenses (excluding 
rates). These expenses comprise all tenant’s legitimate working expenses 
necessary to earn the receipts — ^care being taken to eliminate all expenses 
payable by the hypothetical landlord and all expenses connected with 
repairs to, and maintenance of, the landlord’s property. But repairs 
to anything comprising tenant’s' capital are regarded as working 
expenses. Income tax and. land tax are not deductible items but rent 
paid for offices separately assessed is deductible. An amount is also 
allowable for renewal of tenant’s chattels. 

After deducting expenses, what is left equals net profits. The 
first claim on the latter is (b) the tenant’s remuneration for interest 
on capital invested, profit on trading, and cover against risks. The 
net profit is, therefore, divisible^ between landlord and tenant. An 
appropriate share of the net' profits for., the tenant is usually calculated 
at 15 per cent, of the estimate of the present value of the capital which 
a hypothetical tenant would have to provide to run the concern. Where 
tenant’s capital is small (e.g» small water companies) this amount would 
not provide an adequate inducement "for .a tenant to take the premises, 
and thus an amount equivalent to 10 per cent, of the gross receipts is 
allowed. The estimate of tenant’s capital is the amount which a hypo- 
thetical tenant requires to run the business. Ail the capital in a con- 
cern is provided by landlord or tenant. ' The landlord’s capital is 
confined to the hereditament, therefore all the remainder is the tenant’s. 
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■' The first question is what portion of the land, buildings and machinery 
is included in the hereditament.”- , The hereditament is' regarded as the 
freehold and everything comprised in it is part of the hypothetical 
landlord V portion and is thus rateable. What is excluded must be 
provided by the hypothetical tenant and is included in tenant’s capital. 
The latter consists of cash required for working capital, rolling stock, 
tools, furniture, uniforms, etc. The value of the tenant’s chattels must 
be based on present actual value and not the original value. The rate 
of interest (15 per cent.) for the tenant’s share has the tendency to be 
reduced as the value of the tenant’s chattels is inflated, and this per- 
centage goes on merits and is bound up with security, the statutory 
limit imposed on dividends to be distributed, risks and casualties. The 
estimation of the percentage is a decision of fact not of law. It varies 
from 12| to 17| per cent, and cannot be considered apart from the 
tenant’s capital. A large estimate of capital justifies a low percentage 
B.nd vice versa. The case of Railway Assessment Authority r. Southern 
Rail. Co. (hh) exploded the fallacy that the percentage to be applied to 
the tenant’s capital to represent tenant’s share is governed by the 
dividend earning capacity of capital sunk in the landlord’s portion of 
the undertaking and established the rule that landlord and tenant were 
not to be considered as Joint adventurers. 

From the remainder (gross value plus rates) must be deducted 
(c) the statutables, viz. “ the average annual cost of repairs, insurance 
and other expenses necessary to maintain the hereditament in a state 
to command the rent.” Only those repairs strictly appertaining to the 
rateable hereditament rank as statutables ,* those relating to the replace- 
ment and repair of tenant’s chattels are a deduction under working 
expenses. Only the insurance relating to the hereditament comes 
under statutables. An average over three or five years is taken where 
the repairs do not fluctuate, but the whole circumstances at the time 
of the valuation must be considered so as to form an estimate of pro- 
bable future cost. Other expenses include a renewal sinking fund which 
is based on the 8 or 8| per cent, table calculated on the estimated 
cost of renewing the perishable portion of the works at the end of its 
life. The rate of interest for this sinking fund is governed by the general 
value of money as shown by gilt-edged securities at the time of valuation. 
The lower the rate, the greater the sinking fund allowance, hence a 
lower rateable value. It is to be noted that sinking fund contributions 
for repayment of principal and interest on loans are not deductible, 
as they are charges on the landlord for capital sunk in providing the 
hereditament or in providing the tenant’s capital. Also, a sinking fund 
for the repayment of loan contracted to raise capital for the construction 
of; works is regarded as essentially a charge on the hypothetical landlord 
in providing" the hereditament a^nd is therefore not deductible. 

Normally, the last complete accounts before making the valuation 
are used as the basis, but it is advisable to compare them with the last : 
■.preceding five years to see if the last year is in any way' exceptional. 
Any probable impending, circumstances likely to affect the rent must be 
' considered, but prophecy is, dangerous and it is better to take the last 
■year’s .accounts as^in the. case of B. v. London,.. BrigMon md SovMi^.Comt 
Rail, Co. (i). 

• On the question of the deduction to be made in respect -of :{d). rates, 

,■ 

{i) (1851), 15. Q. B. 813, See also Barking Borough Rating .Authoriiu v. Central 
Ekctrid(yBoafdAlUO]BAnB.M/m 
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it will be observed that the rates are kept ” the calculation till the 
very last because of the differing rate poundages, in the areas. . 

An undertaking might extend into three or more rating areas, one of 
which contains the works (indirectly productive portion) and the others 
the mains (directly productive portion). The rateable value (e) as 
estimated above, is the rateable value of the whole undertaking and is 
called the cumulo.’’ This has to be apportioned, as between the pro- 
ductive and the unproductive portions and also as between the various 
areas. The total rateable values as apportioned, plus their respective rates, 
must equal the total rateable value of the entire undertaking plus rates,. 

' . The method of apportionment is to make a valuation of the whole 
concern to produce rateable value plus rates. From this is deducted 
the rateable values plus rates of the indirectly productive portions, 
i.e. works, plant and buildings, usually calculated on the structural 
method ; but the percentage on the capital value has a direct bearing 
on the total rateable value as shown from the accounts and the amount 
of capital invested in the landlord’s portion of the concern as shown by 
the capital account. In other vrords, the percentage which the total 
rateable value bears to such capital expenditure determines the per- 
centage to be applied to the indirectly productives. After this deduction 
is left rateable value plus rates of the productive mains, and this is 
represented as a percentage of the §ross receipts. This percentage is 
applied to the total receipts of each area and after the appropriate 
deduction has been made for rates in each area, the residue is the rateable 
value of the productive mains. When ascertaining this rateable value, 
it is to be noted that it is based on a percentage which the total rateable 
value plus rates bears to the gross receipts — and not the total rateable 
value ex ” rates.- The reason for this is that when the former is done, 
and the actual rates as applicable to each individual area are deducted 
in that area, the resultant rateable values will be more truly apportioned 
•than if the percentage were based on a figure excluding rates. The 
latter assumes equal rates in each area, which might not obtain, and the 
resultant apportionment would not then equal in aggregate the total 
rateable value plus rates as shown by the valuation in cumulo. C'7'80] 

Example Valuations 

Advertisement Stations. — These valuations are governed by the 
Advertising Stations (Rating) Act, 1889. Advertisement hoardings are 
regarded as of two kinds, according to whether they fail under sect. S 
or four of the Act. The relevant sections are : 

Sect 2. which defines ‘‘ owner ” as the person receiving or entitled 
to receive the rack rent of lands and premises. 

Sect, S provides that where land or buildings are used for advertise- 
ment, but not otherwise occupied, the person permitting such user 
or the owner of such land or buildings is to be deemed in beneficial 
occupation. Thus, the person rateable is' the lessor of the advertise- 
ment station, or the owner. Herein no gross value is required being 
outside the Second Schedule to the R." & V.A., 1925, Thus, if the 
hoarding is erected by a contractor, the rent paid is really a ground rent, 
and a percentage on the cost of erection should be added to this to get 
net annual value. But if the rent paid is for the use of the hoarding ' 
then a deduction (5 per cent.) is . made’ for repairs and maintenance,. 
Actual rent is primd facie evidence of annual value ; but this requires 
comparison with rents of similar, hereditaments on the basis of a foot 
super price factor having regard to, size and position. The case of 
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Burton v. St. Giles' and St. George’s Assessment Committee (k) is 
important as it established that the advertising agent was held to be not 
rateable. 

Sect. A provides that where any land or hereditament is used for the 
purposes of advertisement and also occupied for other purposes then 
the rateable value of such occupation is to be estimated so as to include 
the enhanced value due to such user. The person here rated is the 
occupier of the land. In the case of Lewisham Corporation v. Avey {1), it 
was held that it was correct to rate an advertising hoarding on the flank 
wall of a house with the house, notwithstanding the lessee of the house 
received no rent frbm the station, the lessor retaining the side wall. 
The defects of this section are that it lays on an occupier of the parent 
hereditament a liability in which he is sometimes not interested and 
increases the charges to him not only of rates but water, electricity, 
etc. Difficulties arise where there are several occupations in the parent 
hereditament, and where the latter become temporarily empty while 
the advertisement remains in use. 

It will be seen £hat the law requires amendment in regard to these 
valuations and the Central Valuation Committee have agreed this in 
principle. £781] 

Agiieulttmii Land and Buildings.— See title Rating of Special 
Peopekties. 

Houses. — ^The comparative principle of valuation is most commonly 
adopted for dwelling-houses. The system may be applied in any of 
the following ways, viz. (i.) reduced covered area; (li.) carpet area 
(internal measurement) ; and (iii.) value per room. 

(i.) Reduced covered area method consists in taking the frontage 
and depth of the main building and multiplying the area by the number 
of floors. The area of back extension will also require to be added. 

(ii.) The carpet area system involves the internal measurement of. 
all principal rooms, the total net area being the basis of calculation. 
The advantage over (i.) is that passages, halls and other waste areas 
are ignored. 

(iii.) The value per room basis is estimated upon a unit represented 
by a room of certain size (say 120 ft. super in one class would be worth 
£6 gross value). The room unit will always be subject to local con- 
ditions, and to comparison with other houses in the same comparative 
class. With this unit in mind, the valuer inspects the house, and 
adjusts the figure up or down, according to the actual area and amenities 
of each room. 

The object is to arrive at a unit of value to be applied to all com- 
parable property. The unit of gross value is found for a street or group 
of comparable properties, thus ; 


■■1 

Bent per aiuRim In 
terms of value. 

Area in supeifiela! 
feet. 

Aetna! price per fool 
iJi'sWlIIng#.' ,, 


£ ■ 



2, Hill Stireet 

40 

500 , 



\ ' 25 . 

, 450' 



. , 80 

, , 550 


■ ■ ■: % ■ , ■■■ 'S» ■ ■ 

50 

. , ' '500 ■ 



25 

■ 510 



{&) £1800] 1 Q. B. 889. (1) (1912), 76 J. P. 343, D. C. j 88 Digest 458, 229. 
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^ If No, S is ignored as being excessive, the average of the remainder 
gives, 1“14, shillings per foot super and the assessments on this basis 
would be : ' ' 


Property. 

Beat per ffinaisni. 

1 

Ams, ia supealdal 
feet. 

Mce per ft»t. 

Batttin valwe. 


& ■ . 



£ 

2, Hill Street 

40 

500 

1-14 

28 


25 

4^ 


2i 

»> »> 

m 

550 

»» 

■81 

8 „ 

50 

500 

»!» 

28 

10 , .. 

25 

510 


20 


This method gives datum line values only and modifications are 
made before gross value is finally fixed. 


Example. 2^ MiU Street. ■ £ 

Datum-line value ~ - « gg 

' & 

Add : 2 bay windows (not in floor area) ~ - - 1 

„ 20 ft. extra garden to average - - - 2 

„ Garage for small car - - 5 

8 

Bedtici : Very old fashioned and not modernised! Say 10 
as others in comparative group J percent, 8 

— ,5 

Gross Value - - ^ - - - £8B 


Rental value must always predominate in adapting valuation 
principles to practice, tod datum line valuations, which are generally 
the result of arithmetical-calculations, must be rigidly perused before 
the final valuation is made, , In this connection, all other things being 
equal, the difference in datum line valuation due to a few extra square 
feet in area would be discounted. £7823 

Shops*— The comparative method of valuation is usually adopted 
for shop properties, owing to the abundance of rental evidence available 
for this class of hereditament. The first stage is to classify the com- 
parable shops into groups, and to relate these groups to the shopping 
centre of the town* Subsequently all the shop properties in each group 
arel valued, for datum line purposes, at the same basic price per foot 
unit. Modem comparative practice advances a second stage to zonal 
valuation. The most valuable part of any shop is always that nearest 
the pavement line. The shop window attracts customers and gives 
prominence tO' the^ occupier’s name. ■ As the shop increases in depth, 
so the value of the rear area of the shop, with few exceptions, becomes 
less valuable. 

In the practical application of .zonal valuation, the shops in each 
particular group are divided into,, a .'series of ■ hypothetical steps or 
strips, by imaginary lines running pamllel. with the pavement. The 
foremost strip is the peak unit, and, each 'succeeding- strip is valued at 
half the basic price per foot unit of the preceding strip. The difficulty 
is often to fix the depths of hypothetical division, because there, are 
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no, set rules for this purpose. . Some valuers adopt steps of 15 ft.j 25 ft.^ 
25 ft. of depth per shop ; others say 20 ft., 20 ft. ^ 60 ft. of depth per 
shop. 

Reasoned . division is essential, and the initial survey of the shops 
should provide the basis of the reasoning — in other words, each group 
will depend upon local, circumstances. Practical examples which 
assist in this connection are physical features in construction, i.e. depth 
of shop window, varying floor levels, stanchion projections, buttresses, 
and staircases. If these features are noted, it will be possible ultimately 
to obtain uniform zoning for all premises in the same group. 


Example Analysis of Beni, 

i 


No. of shop 

Rent - ' 

Add for repairs - 

Adjusted rent in 
terms of Gross 
Value - 

7, High Road 

£200 on lease (1939) 

£20 

£220 

9, High Road 

£150 on agreement 
(1918) 

£7 

£157 

'll, High Road 

£250 p.a. (1936) land- 
lord doing all 
repairs. 

£250 


Area. 

Price. 

Datum 

value. 

Area. 

Price. 

Datum 

value. 

Area. 

Price. 

Datum 

value. 

Analysis, 

'■■ft.'- 

s, d. 

£ 

ft. 

5. d. 

£ 

ft. : 

s. d. 

£ 

Basement - - 

200 

3 

25 

300 

2 

87 

300 

8 

37 

1st and 2nd floors 

BOO 

1 0 

40 

900 

1 0 

45 

1000 

1 0 

50 

Equivalent rental 










value of shop - 

*880 

3 6 

155 

’*‘700 

2 2 

75 

’*‘900 

3 7 

^ 163 




220 



157 



250 




— 



— 



■' 


The price factor can be fairly taken here at 2s, 6d, per foot super based on the 
latest iettings (Nos. 7 and 11)-. 


. Effective area Is taken and is found by taking ratio of equal depths, viz. 
a shop with 20, ft. frontage and 100 ft. depth has, a total area of 2,000 ft. but 
an effective' area of 900 ft. made up as to- 
ft. 

1st 20 ft. of depth =20x20=400 ' 

20x20 

2nd 20 ft. of depth == — - — =200, 

■20x60 

Remaining 60 ft. depth ~ =300 

■ 900.' 


To the area: of the' first -20 ft. of depth is added one-half , the area of 
■ the second -20 fh plus one-quarter the area of the remainder. ' ' • ; 

Having arrived at the -unit. .value per foot (in the'above^^'^^m^^^^ 

3^. 6d., per foot super on the effective area), the valuation is built,:' up as 
■ibllows. •. 
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Example Valuation. 


No. of shop - ~ - 

7, High Hoad. 

j 

■ 9, High Road. 

11, High Road. 

Effective area 

880 ft. 

700 ft. 

900 ft. 

Batum , value at 06% 6d. 

£ 

£ • 1 

£ 

per ft. - ~ - 

155 

122 

157 

AtMiiions. 




Base,!Bent - 

25 

S7 

37 

1st and 2nd floors - 

40 

45 

50 


65 

82 

87 ' 

Gross value - ' - 

£220 

£204 . 

£244 , 


For purposes of illustration, the datum line valuations above have 
not been amended. Many extra factors are involved in shop valuations, 
and due allowance must be made for deep arcade windows, return 
window frontages to side streets, shops which are larger or smaller than 
the average, lock-up shops, and physical defects, e.g. poor natural 
lighting or varying floor levels. These allowances are often made by 
percentage addition or reduction to datum line valuation. Return 
frontages are not infrequently valued in terms of shillings or pounds 
per foot run. 

It is apparent that the zonal valuation of shops provides theoretically 
for shops of varying size, but extraordinarily large shops, both by way 
of frontage and depth, must receive especial consideration which may 
involve a quantity allowance.” This arises out of the economic law 
of diminishing utility. It is customary to construct a scale of allowance 
based upon actual shop areas and actual rents. In this way, the ratio 
of the rent fall, if any, may be more easily measured and applied in 
those cases within the scope of the scale: where there is a lack of rental 
evidence. [TSSJ 

Licensed Premises. — See title Rating of Special Profeeties. 

Industrial Premises.— This class of hereditament benefits under the 
R. &' ¥. (Apportionment) Act, 1928, in that the net annual value is 
apportioned as between that attributable to the industrial part of the 
hereditament and • that attributable to the 'non-industrial part. ■ If 
the net annual value is under £50, the property is regarded as wholly 
industrial and the amount reduced by 75 per cent., the remaining 
25 per cent, being rateable value.”. If the non-industrial value is 
under l/lOth the industrial value, then the property is regarded as 
wholly industrial. If the non-industrial value exceeds 1/lOth of the 
industrial, then only the excess over 1 /10th is reckoned as non-industrial. 

Example. 

What is the rateable value of a factory, the land being 120 ft, by 250 ft., the 
buildings with an estimated effective capital value of £7,100 and the rateable 
machinery worth £057? The no.ndndustriar portion of theTactory is esti- 
mated at £72 (garage and offices).,; ■' . -k .. 


1 H, 
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Land 120 ft. by 250 ft. =0-6886- acres at say &lfim £ 

■ ' per acre, - - - - 688 

At 4 per cent, thereon - - - - ; 27 

Buildings — ^Effective capital value £7,100 — 

At 5 per cent, thereon , ~ - - 355 

Plant— Value for rating purposes £657 — 

At ‘5 per cent, thereon ' - - : 33 

Total net annual value ~ ~ . - " - £416 


Portion attributable to industrial purposes =£843. 

Portion attributable to non-industrial purposes =£72. 

Apportionment of Valne. 

348 

Industrial part : £415 -~72-|- “jg- =415 —38 
343 

Non-industrial part : £72—^ = 72—84 
Eaieabk Values. 

Industrial part : N.A.V. - ~ - 

Less 75 per cent, derating allowance - 

Non-industrial part - — 

Total rateable value " - - - £183 

Uinea, Briokworks, etc. — ^See title Rating of Special Pkopekties, 
VoL XI., pp. 205—207. 

Theatres, Cinemas, etc. Example. — ^What is the gross value and 
rateable value of a well-planned modern theatre seating 1,750 persons, 
opened in 1913 in a flourishing town on a valuable central site ? Per- 
formance twice nightly, matinees Wednesday and Saturday. Closed 
all August. Takings for fuU house £62 each performance. Number 
of performances 650 per annum. 

Vcduation on Accountancy Method. 

Gross receipts (admission, programmes, tobacco, chocs., etc.) £ 

(over five years’ average) ■ ' - ■ - - - — - 17,000 

working expenses and statutables £ 

Fees to artists - « ■ - - ■ - 10,000 

Management costs (salaries, etc.), staff 
wages, cleaning materials, travelling, 
carriage and transport, taxes (+enter- 
talmnent tax), stationery, printing, 
advertisements, postage, insurances, 


repairs, maintenance and renewals - 3,605 13,605 

Net receipts-frates - . - - ~ : 3^395' 

Less tenant’s shares 17f per cent, on £6,000 tenant’s capital , 

: (working cash, instruments, fiirnishinp, office equipment, ; ■ 
lighting and screen apparatus) ■ - - ; - ■ V ; 1,050 

~ : , 2,345 

Less rates, R.V. £1,400 at 13s.. 6d. 'in the £ ' ^ ': 945 / 

Rateable value ^ 

AM statutables (in working expenses above)'. '■ ■ , - , , ~ ' ' ; - 284' . ^ 

.'Gross value, -■ ■■, - " - ■ ,*^^684;' 
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VaiuMim on StnMtur^ , , £ 

Land — l^OCM) sq. yds, at £10- - ■- £10,000 at 4 per cent.. ,400 

BwiMiUjg— pre-war cost (1010) - - £12,000 

Add 60 'per cent, increased costings 
. to. present day - , - ' -■ £7,200 

Estimated effective value - ; - £10,200 at 5 per cent. 960 

Rateable value ~ - - - - - £1,660 ■ 
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VALUER 

PAGE PAGE 

Quaufications 306 London ~ ~ - - 667 

Duties . - - - - - 666 


See also titles : Assessment Committees ; 

Rating of Special Propeeties ; 
Valuation List ; 

Valuation foe Rating. 


Provisioii is made in the R. & V,A., 1925 (a), for the appointment 
of valuers for rating purposes. Rating authorities, assessment 
committees and county valuation committees are all empowered to 
appoint valuation officers and other officers as they think fit, and to pay 
them reasonable salaries {&). 

In addition to the general powers given, they may employ a com- 
petent person to give advice or assistance in the valuation of any here- 
ditaments in their area, and he has power to enter on any hereditament 
in their area and to survey and value it, if directed by them to do so, 
He_must, however, make his visit at reasonable . time,' after giving due 
notice, and produce, if required, an authorisation in writing from the 
rating authority, signed by their clerk. ' Any person wilfully delaying 
Mm or obstructing him in the exercise of his powers is liable on summary 
conviction to a fine not exceeding five pounds (c). 

It is clear from these provisions that the authorities may not only 
employ a permanent staff of officers capable of making valuations, but 
may cal in the services of a special valuer „if occasion arises... on such 
terms as may be decided. 

The terms of appointment and conditions, of office of servants of the 
authorities: are ' dealt with under- the - title Rating and Valuation 
Officers. [7863 


(a) 14 Halsbury’s Statutes. 617. . 

( b ) S. 55 (1) ; 14 Halsbury’s Statutes 678. 

(c) S. 88; iMd, 667. 
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Qualifications. — The Act does not specify the qualifications needed 
in the valuer, except that 'he must be a competent person (e). 

The ' authorities in practice usually require of any one seeking' 
appointment as a valuer that he shall have passed the final examination 
of the Chartered Surveyors Institution, or the Auctioneers, and Estate 
Agents Institution, or the Incorporated Association of Ratingand ¥alua~ 
■tion Officers, including the subject of valuation in each case. ; [787] ■ 

Duties.^ — ^The duties of the valuer cover the whole range of procedure 
relating to valuation for rating purposes. He advises the values to be 
entered in the valuation list, and acts on behalf of the authority in 
support of those values before the assessment committee on the hearing 
of an objection or a proposal, or at quarter sessions on appeal. A 
valuer employed by the assessment committee may be called as a 
witness on the consideration of an objection (/). But a valuer, if he is 
a party to an objection or proposal, or a witness in the case, or is a 
valuer employed by the assessment committee, may not be present when 
the assessment committee are considering their decision (g), nor may 
the county valuer, though he take no part in the deliberation (h). 
It is usual in the terms of appointment of a valuer who is not a member 
of the permanent staff of the authority to provide that any valuations 
made, or copies of them, are to be the property of the authority, other- 
wise the authority have no record, and are at a disadvantage in any 
proceedings that may arise later. 

A valuation made by a valuer appointed by an assessment committee 
may be inspected, without payment, by any ratepayer, and he may 
take copies of it or extracts, except that if the valuation foe more than 
ten years old a fee of 2s. 6d. may be charged for each document required 
to be produced (i). 

The assessment committee, rating authority or county valuation 
committee may by special or general resolution empower their valuer 
to authorise the institution, carrying on, or defence of any proceedings 
in relation to the valuation list which they themselves are authorised 
to undertake (k). 

On appeal to quarter sessions, the court may appoint a valuer to 
make a valuation of any hereditament in relation to which the appeal 
is made. Application must, however, be made by one of the parties 
to the appeal, either before the hearing or during the hearing before 
evidence as to value has been given. The valuer will have power to 
enter on, survey and value the hereditament, and the costs of the 
valuation will be costs of the appeal. On the application of any party, 
the court may call the valuer as a witness, and any party may then 
cross-examine him (1)* 

This procedure does not depend upon agreement between the 
parties to the appeal, and it is obvious that it is not intended that the 
valuation should be binding, as it is open to either party to cross-examine 
the valuer. 


(e) S, 38 (1) ; 14 Halsbury’s Statutes 678. 

■ : (/j'R.'A; V.A., Sehed.'IV., Part III. ; 14 Halsbury’s Statutes 697. 

(g) IMd.f. r. 4. 

(h) See E. v. Surrey Assessment Committee, [1933] 1 K. B. 776; Digest 

(Supp.). , 

(i) R, V.A,, 1925, s. 60 ( 1 ); 14 Halsbury’s Statutes 681, and Inspection of 
Documents Rules, 1927 (S.R. & O., 1927, No. 76) ; 14 Halsburv’s Statutes 778. 

(A) R. & V.A., 1925, s. 31 (9) ; 14 Halsbury’s Statutes 659. 

(h ibid., s. .33 !' iMA. fifil. 
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If, however, the parties to the appeal agree in writing they may, 
without leave or reference to the court, appoint a valuer to valuC' any 
hereditament or any part of it, and accept the* valuation as binding, 
and may treat the costs as costs of the appeal (m). 

The Central Valuation Committee emphasizes the importance of the 
employment of professional valuers for the valuation of special pro- 
perties, and states that in the opinion of the committee certain, rating 
authorities, owing, to the value or special nature of the hereditaments 
in their areas, are Justified in maintaining a whole-time professional 
staff for the work of valuation (^^). 

They also advise the appointment of county valuers, and that in 
each county there should be a panel of valuers to advise the rating 
authorities and to work in conjunction with the valuer for the county (o). 

A panel of valuers has been set up under the provisions of the 1925 
Act (p) to deal with questions that may arise on the valuation of here- 
ditaments containing machinery and plant. If doubt is raised as to 
whether any particular plant or machinery is to be deemed to be a part 
of the hereditament, the assessment committee or the court may, with 
the consent of the parties, refer the question to any member of the panel 
as may be agreed, and the award of the referee is final and conclusive (q). 
l7B7a2 

London. — As to valuers for rating purposes, see London note to title 
Rating and Valuation Officers. 

The title Valuer is applied to the chief officer of the Valuation 
Estates and Housing Department of the London County Council. He is 
responsible for administering the council’s housing services and the 
management of the council’s property in land and houses, purchases, 
sales, insurance, rating and town planning matters. £788] 


(m) K. & V.A,, 1925, s. 31 (6) ; 14 Haisbury's Statutes 657, and see title Rating 
Appeals. 

(n) Revised Representations, Resolution 27, at p. 78. 

(o) Ibid,p Resolution 28, at pp. 78, 79, and notes by tbe committee thereon, 
pp. 79, 80, 

(p) Circular of the M. of H., June 2, 1927. 

(q) R. & V.A., 1925, s. 24 (7), (9) ; 14 Halsbury’s Statutes 650, and see title 
Machineev, Rating OF. 
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See also titles : Clinics ; 

• Disfensakies ; 
Hospitals; 

Poor Law Institutions. 


Prdiiimi^ — ^Venereal diseases like other diseases are 

commonly dealt with by local authorities in hospitals, clinics, etc. For 
their general powers in this respect, see the titles Clinics, Hospitals, 
Poor X^aw Institutions, etc. Venered diseases are contagious, 
but are not in the ordinary category of ‘‘ notifiable diseases.” Persons 
suffering from such diseases are not subject to any form of control on 
that score (a). 

Venereal diseases are singled out by the State for special control 
for the following reasons. They are contagious and widespread diseases, 
and are usually spread by sexual intercourse, but occasionally by extra- 
genital contact, such as kissing or the mutual use of some infected 
article. The sexual intercourse which spreads the disease may be 
marital, but more often it is extra-marital. For this reason the presence 
of the disease, if revealed to others, may involve the sufferer, rightly or 
wrongly, in being suspected of sexual immorality. Hence there is a 
tendency for the disease to be concealed. Furthermore the disease 
rarely undergoes spontaneous cure and the sufferer may, if he remains 
untreated, be infectious over a long period and may become seriously 
ill or incapacitated. The cure of venereal disease may be a simple 
matter, but it is usually long and difficult and requires the attention of 
a medical expert. Too often the sufferer tends to resort to treatment at 
the hands of an unqualified practitioner, who may be able to bring about 
some alleviation of the symptoms without effecting a permanent cure. 
Lastly, ■ the , disease may be hereditary, and ■ it is, therefore, important 
that prospective parents should be free from the disease. 

.By sect. 1 (I)uf the Venereal Disease. Act 1917 (6), no person except 
a qualified ^ medical practitioner may, for direct or indirect rewani, 
treat any person for venereal disease or prescribe any remedy therefor, 
or give advice (to the patient or any other person) in connection with 


(a) Poor Law Act, 1980,^ s. 84 ; 12 Halsbury’s Statutes 978, provides tliat an 
inmate of a worklipuse suffering from a bodily disease of a contagious nature may be 
detained in, certain, circumstances, and it is submitted' that such. -powers of 
.detention are applicable to persons suffering from contagious forms of venereal 
diseases..., 

(&)■ li’Halsbuiy’s Statutes 741.' 
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the treatment thereof. The provision operates only in areas to which 
it is applied by order of . the M. of H., who may make such' order only 
in respect of an area where an approved scheme for gratuitous treatment 
is in operation (sect. 1 (2)) (66). C789]| ' ' . , 

Special Powers and Duties of Local Authorities. — The Public^ Health 
(Yenereal Diseases) Regulations, 1916(0), pronounce /venerear diseases 
to be endemic and infectious diseases. The regulations define venereal 
disease' as meaning S 3 rphilis, gonorrhoea or soft chancre. Every county 
authority must, subject to the approval of the M. of H., make arrange- 
ments for enabling any medical practitioner, practising in the area' of 
the council, to obtain, at the cost of the council, a' scientific report; on 
any material which he may submit from a patient suspected to be 
suffering from venereal disease (d). ' 

The authority mufet administer a scheme, approved by the M. of -H., 
for the treatment, at or in hospitals or other institutions, of persons 
suffering from venereal disease, and must arrange for the supply to 
medical practitioners of saivarsan or its substitutes, for the treatment 
and prevention of venereal disease. The hospitals and institutions 
referred to may be under voluntary or municipal management. AH 
information obtained in regard to any person treated under an approved 
scheme must be regarded as confidential (<?). fTOOj 

The Approved Scheme. — The Local Government Board laid down 
certain basic principles in a circular of July 16, 1916. The treatment 
provided must foe available to all comers, irrespective of the place of 
residence or the means of the patient. Clinics should not be specially 
designated as for venereal diseases and nothing should be done to dis- 
tinguish a patient who attends for venereal disease from other patients. 
The times fixed for holding the clinics must be such as will meet the 
needs of all patients. The scheme must be so framed as to develop 
the ability of general practitioners in treating the diseases. Medical 
students and practitioners should have access for observation of the 
treatment of venereal diseases at the various hospitals and institutions. 
The M. of H. has called attention (/) to the need for co-ordinating the 
treatment scheme with the maternity and child welfare and school 
medical services, and for securing the maintenance of the attendance of 
patients by utilising the services of properly trained workers for home 
visiting. The reasonable travelling expenses of patients may be repaid 
to them. It is not the general practice to recover costs for the treat- 
ment of venereal disease, but the M. of H. has suggested (g) that charges 
might be made experimentally at certain sessions held at climes for 
venereal diseases. .. . . . . 

The medical measures against venereal diseases are elaborated in a 
Memorandum of the Medical Officer of the Local Government Board 
'(July, 1916). It is laid down that a .suitable place for a clinic is a 
general hospital in a town, preferably one with a medical school attached. 
Hospitals for women and children are suitable for the special treatment 
of women and children in clinics. The sessions at a clinic must be 

(bh) See eilitorlal note to the suh-seotion in 11 Halsbury’s Statutes 741. 

(c) S.R. & O., 1916, No. 467. 

(d) . In eircnte 992 of June 19, 1929, the M. of H. states that venerea! disease In 
a comniunicaWe stage only is referred to in this connection. 

(e) For a discussion of this matter, see Annual Report of Chief Medical Officer, 
M. of. H.,- 1919-1920, p. 166. 

(/) In circular 1474, April 9, 19S5. 

(g) Circular 1811, March 22, 1988. 

Xin. — ^24 
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separate for each sex. A small number of beds are necessary for the 
treatment of syphilis by salvarsan or its substitutes, for the temporary 
treatment of certain acutely contagious cases, and for cases in urgent 
need of surgical treatment. A record mxist be kept of the essential 
pomts as to each patient’s condition, progress and treatment. ’The 
record is identified by a number only and gives the area from which the 
patient comes in order to facilitate any financial adjustment between 
one area and another. The name and address of the patient is noted 
confidentially and apart from this record. The information is used 
solely for communications to the patient. The duties of the county 
M.O.H. are laid down in detail. 

The policy of the M. of H. as regards modifications or extensions of 
approved schemes is fully indicated in Circular 1072 of February 12, 
1980. The Minister states that he is advised that it is necessary, under 
the Regulations, for his approval to be obtained to any proposed modifi- 
cations of the arrangements already approved which would result in a 
curtailment of facilities for diagnosis or treatment, but he formally 
indicates his sanction of any extension of such arrangements which 
councils may think desirable, provided that the arrangements are made 
with approved laboratories or institutions. It is also necessary to 
obtain his approval of the supply to medical practitioners of any 
arsenobenzene preparation which is not included in the lists of approved 
preparations issued from time to time by the Minister. 

The Minister’s past approval of laboratories and institutions was 
given subject in each case to certain specified conditions, and he formally 
varies the terms of these approvals so as now to require only the follow- 
ing conditions to be observed ; 

(1) That the laboratory or institution, and the records kept thereat, 
are open to inspection at any time by any officer of the Ministry ; 
(2) that such records are kept, and such returns are made, of the work 
of the laboratory or institution, as the Minister may from time to time 
require; (8) that the Wassermann tests at the laboratory are per- 
formed under the personal supervision of the medical officer in charge of 
the laboratory, and that such tests conform to the standards of technique 
approved by the Minister ; and, in the case of a laboratory or institu- 
tion which is not provided by a local authority, the further condition 
(4) that the medical officer in charge of the laboratory or institution 
possesses the qualifications prescribed in the Regulations made by the 
Minister under sect. 180 of the P.H.A., 1986, for a medical officer in 
charge of a laboratory or for a medical officer in clinical charge of a 
treatment centre, provided by a local authority, as the case may be. 

The efficiency of the venereal disease services is to some extent 
ensured by the inspection of the services by the medical officers of the 
M. of II., this being part of the general inspection of public health 
services undertaken by the Ministry from time to time. Such 
inspections are necessary in order that the Minister may be satisfied 
that each local authority is maintaining a reasonable standard of 
efficiency and progress in the discharge of their functions relating to 
public health services, regard being had to the standards maintained 
in other areas whose financial resources and other relevant circumstances 
are substantially similar. 1*791] 

The Prevention of Venereal Disease. — Since venereal disease is largely 
spread through irregular sexual intercourse, all measures directed to 
the improvement of personal morality are effective in preventing the 
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disease. Some authorities are concerned indirectly, so far, as they can 
improve housing conditions, provide means for public recreation and 
games, close disorderly houses, etc. More direct propaganda is possible. 
The Regulations authorise local authorities to make such provision for 
the giving of instruction^i-l lectures and for the publication of information 
on questions ' relating , to venereal disease as they may think necessary 
or desirable. Similar powers are available by virtue of sect, 179 of the 
1986. It is found in practice that propaganda against venereal 
disease, touching as it does on moral and social questions, requires 
skilful handling, and has to be varied according to the type of recipient, 
e.g* adolescent or adult. For this reason most authorities prefer to 
utilise a voluntary society which retains a panel of lecturers. The 
best known society is the British Social Hygiene Council (Incorporated), 
Tavistock House South, Tavistock Square, W.C.l. 

It is possible to prevent the infection of syphilis by the application 
of an antiseptic to the site of inoculation shortly after the time of 
infection. This has led to the advocacy of the prophylactic use of 
antiseptic substances after exposure to the risk of infection. In their 
Circular 202 of May 81, 1921, the M. of H. state they cannot give 
official support to self-disinfection as a policy. They find that medical 
opinion is divided on the question of the efficacy of self-disinfection 
for the general population, and in particular on such questions as 
(1) whether it is practicable to give such instruction to the population 
generally as will ensure that the disinfectants are thoroughly and skil- 
fully applied ; (2) whether the spreading of knowledge as to the efficacy 
of disinfectants would not lead to persons running the risk of infection 
who would otherwise avoid that risk, and thus increase the spread of 
disease ; and (3) whether the disinfectants would not be used in some 
cases for the treatment of developed disease with the result that proper 
treatment would be delayed and the cure of the disease rendered more 
difficult and uncertain. It is also pointed out that on the moral and 
social side most weighty objections are advanced against self-disin- 
fection. The voluntary society associated with this aspect of 
prevention is the National Society for the Prevention of Venereal 
Disease, 58 Gordon Square, London, W.C.l, which receives financial 
support from a number of local authorities. 

In a few instances the M. of H. have approved of the experimental 
provision of ablution centres^ where facilities are provided, with proper 
safeguards, for disinfection, after sexual intercourse, by skilled 
attendants acting under medical supervision. 

The Officers.™ The Local Government (Qualifications of Medical 
Officers and Health Visitors) Regulations, 1980 (A), require that a 
venereal diseases officer, that is, a medical officer in clinical charge of a 
treatment centre, shall be a registered medical practitioner with three 
years’ experience in the practice of his profession subsequent to quali- 
fication. He must also possess a certificate given by the venereal 
diseases officer of a treatment centre, at which not less than 500 patients 
attended for the first time during the twelve months preceding the issue 
of the certificate, testifying that he has attended at the treatment centre 
for a period of not less than three months and has received during that 
period not less than 180 hours’ instruction in the modern methods of 
diagnosis and treatment of venereal diseases. 


( h ) S.R. & O., 1930, No. 69. 
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The Regulations also require that a venereal' diseases pathologist, 
that .is, a medical officer in -..charge' of a laboratory provided under a 
scheme, shall be a registered medical practitioner with, three years’ 
experience in- the practice of 'his profession subsequent to ■ qualificatioii. 
He must also possess a certificate, given by a pathologist in charge of a 
laboratory approved under a scheme, testifying that, under Ms super- 
vision, he has, within the preceding two years, personally carried out 
not less than 500 serum tests for syphilis by a method approved by the 
M. of H., and that he is_ competent to perform- such tests,' and that 
he has personally examined microscopically not less than 300 specimens 
from lesions suspected to be syphilitic, gonorrheal or chancroidal, and 
is competent to conduct such examinations. 

The possession of the appropriate qualifications is unnecessary in the 
case of any person who has, prior to April 1, 1980, held a similar appoint- 
ment with the approval of the M. of H. The Minisfer may dispense 
with any of the requirements of the Regulations in any case in which it 
appears to him desirable to do so, on such terms and conditions as he 
thinks fit, and such dispensation may be given at any time provided 
that the Mnister is satisfied that the interests of any person will not be 
prejudiced thereby. Otherwise a person may not be appointed as a 
venereal diseases officer or a venereal diseases pathologist unless Ms 
qualifications are in accordance with the Regulations. [7983 

Treatment of Seamen.— The Brussels Agreement, 1924 (i), which was 
ratified by Great Britain in 1925, provides— 

(1) For the, establishment of venereal diseases centres in all the chief 
sea and river ports ; (2) for medical treatment, including in-patient 
treatment, to be given gratuitously to seamen without distinction of 
nationality ; and (8) for the supply to patients of a personal card con- 
taining information as to diagnosis and clinical particulars, treatment 
carried out at the centre, and results of serological examination in 
syphilis. 

The M. of H. has arranged accordingly for treatment centres to be 
available for seamen at some fifty ports in England and Wales, those 
being provided by the various local authorities. 

It is the duty of the port sanitary officer when he hails a ship, or on 
the occasion of Ms first visit on board, to furnish printed information 
to merchant seamen as to facilities for treatment. 

The M. of H.' pay grants in aid of the expenses of port health 
authorities in performing such duties. [794] 

London.— See title Hospital Service (London). 

The L.C.C. ensures that all facilities for treatment are made known 
by co-operation with the British Social Hygiene Council to whom the 
L.C.C. makes a substantial grant annually for publicity and propaganda. 


( i ) Treaty Series (1926), No. 20. 


VENTILATION 

See Botldtng Bye-Laws. 
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VERMIN 

See Musk Rats ; Rats and Mice. 


VERMINOUS ARTICLES, HOUSES, 
PERSONS, PREMISES 

Disinfection. 


VESTRIES 

See also iiile Paeish. 


Before the passing of the L,G.A., 1894 (a), the only parochial 
organisation for purposes of both civil and ecclesiastical government lay 
in the assemblage called the “ vestry.’’ This was either a “ common ” 
or a ‘‘ select ” vestry. Executive functions remained largely in the 
hands of the dinrchwardeiis. 

The open or common vestry of a civil parish consisted of a meeting 
of the inhabitants of the parish, convened by notice, to consider such 
parish business as might be specified in the notice. The right to be 
present and the proceedings at meetings of the vestry were regulated by 
the Vestries Acts, 1818, 1819 and 1858 (J). These Acts applied to all 
parishes, townships, vills and places having separate overseers of the 
poor, and to all meetings which might By law be held of the inhabitants 
thereof (c)- 

A select vestry could be appointed for any parish with not less than 
BOO inhabitants, where the Vestries Act, 1881 (dJ), more commonly 
known as Hobhouse’s Act, had been applied. The select vestry was 
representative. The members were elected by ballot and retired by 
thirds annually. Some few parishes possessed select vestries which 
had been established by custom or under local Acts. 

^ Vestry meetings or meetings in the nature ' of ' vestry meetings are 
held for ecclesiastical parishes, but the above-named Acts did not apply 
to ' the vestries of ecclesiastical parishes which were not civil parishes. 
This title is concerned only with, the vestries of civil parishes and their 
functions as, such. 

The vestry of the civil parisli exerted an important power of control 
over the expenditure of the parish officers in the relief of the poor,ri>ut 
the creation of the boards of guardians '.resulted in' the almost complete 
elimination of this control. 

In rural parishes (^) ' the powers of , the . ve,stry in regard to civil 

(a) 10 Halsbury’s Statutes 773. 

(b) 6 Halsbury’s Statutes 105, 108 aad 188. 

(c) Vestries Act, 1818, s.V,;. O' Halsbury’s Statutes 107. 

(d) Bwt, 100., 

(e) A rural parish is a parish within the district of a R.B.C. 
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matters were practically extinguished by the L.G.A., 1894. Under that 
Actj where a rural parish had a parish council, the powers, duties and 
liabilities of the vestry — except so far as they related to the affairs 
of the church or to ecclesiastical charities, and except any power, duty 
or liability transferred by that Act to any other authority— were trans- 
ferred to the parish council (/). Where the population of the parish 
was too small to give a right to the parish to elect a parish council, the 
powers, duties and liabilities of the vestry, with the exceptions specified 
above, were transferred to the parish meeting (g). 

In the case of an urban parish (h) the powers, duties and liabilities 
of the vestry could be transferred, and were in fact transferred in many 
cases, to the town council or urban district council, by an order of the 
Local Government Board made in pursuance of sect. 33 or 34 of the Act 
of 1894 (^). In some boroughs and urban districts the civil powers of 
the vestry were transferred to the council by a local Act. In the absence 
of any such order or local Act the vestry retained their powers, duties 
and liabilities in relation to civil affairs, as before the passing of the Act 
of 1894. 

As regards urban parishes in Wales and Monmouthshire, the Welsh 
Church Act, 1914 (fc), transferred the civil functions of the vestries of 
those parishes (including the functions which in rural parishes had been 
transferred to the parish council or the parish meeting) to the council 
of the borough or urban district in which the parish was situate. Thus 
all vestries in Wales and Monmouthshire have been deprived of their 
civil functions and powers. 

Before the L.G. A., 1938 (Z), no such similar general transfer of 
their functions and powers had been made in the case of the vestries 
of urban parishes in England. At that date the only civil powers of 
vestries still generally existing in urban parishes were the following : (m) 

(a) The power of adopting the Burial Acts, 1852 to 1906 (n). 

(b) Where the Burial Acts had not been adopted for an urban parish, 
the power of directing the provision of a mortuary for the parish, under 
the Burial Act, 1852 (o). 

(c) In a parish with a population of over 2,000, the power of consent- 
ing to the provision of a vestry room, and the raising of a loan for that 
purpose. 

(d) In a parish with a population of over 4,000, the power of con- 
senting to the provision of a parochial office, or of a depository for parish 
documents. 

(e) The power of giving directions as to the custody of parish 
documents. 

(f) The right to have laid before them the accounts of all parochial 
charities and to appoint trustees or beneficiaries of charities where the 
power of appointment is conferred on the vestry by the trust deed. 


(/) L.G.A., 1804, s. 6 (I) ; 10 Halsbury’s Statutes 778. 

(g) IMd., B, 19 (4i) ; ibid,^ 799. 

(S) An urbani parish is a parish situate in a borough or in the district of an 


(^1 10' Halsbuiy’s Statutes 708. ' 

(k) S. 25 ( 1 ) ; 6 Halsbury’s Statutes 1180. 

(l) 26 Halsbury’s Statutes 295. 

(m) Local Government and Public Health Consolidation Committee; Interim 
Report (p. 15) (Cmd. 4272). 

(w) 2 HalsburyV Statutes 190— 253. 

: (o) S. 42 2 Halsbury’s Statutes 204. 
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Acting on the recommendations of the Local IjrOYemmeiit and Public 
Health Consolidation Committee (p), the L.G. A., 1988, pro vided, .by- 
sect. 269(g), for the transfer (in all cases' where this had not 'been 
effected under earlier legislation) to the council of every borough or 
urban district of the functions and liabilities of the vestry, or of any 
meeting of inhabitants in the nature of a vestry, of .every parish or place 
within the borough or' district, except so far as they related to the 
affairs of the Church or to charities, and also of the functions and lia- 
bilities of the churchwardens of every such parish, except so far as they 
related to the affairs of the Church or to charities. 

Summarising the general position, the civil functions and powers of 
the vestry have been transferred in rural parishes to the parish council 
or parish meeting, as the case may be, and in urban parishes to the 
council of the borough or urban district. Hence vestries now remain 
in existence for ecclesiastical purposes only. Even these purposes are 
few in number, the bulk of them having been transferred to the 
parochial clnirch councils and meetings by the Parochial Church 
Councils (Powers) Measure, 1921 (r). [796] 

London. — Under the London Government Act, 1899, the vestries were 
abolished, and subject to the provisions of the Act and to schemes made 
thereunder, their powers and duties were transferred to the Metropolitan 
Borough Councils created under the Act. The contribution, proceed- 
ings, elections, etc., of the Metropolitan Borough Councils are now 
regulated generally by the London Government Act, 1989 {s\ sewerage 
and other functions are dealt with by the P.H. (London) Act, 1986 {t). 
[797] 


{p) See note (m), p. 374, an^e. 

Iq) 26 Halsbury’s Statutes 449. 

(r) S. 4; 6 Halsbury’s Statutes 74. 

(s) 32 Halsbury’s Statutes 259. 

(if) 30 Halsbury’s Statutes 437. 


VETERINARY INSPECTOR 


PAGE 

CrENEEAi:i - . - - 875 

The Diseases of Animals Acts, 
1894-1937 - - ■ 376 


■ ■ PAGE 

The Food and Drugs Act, 1938 377 
The Riding Establishments Act, : . . 
1989 - -- ' - ' - ' 378 


•General. — ^The employment by Government departments (other than 
the Defence departments) and by local authorities of veterinary officers 
falls normally under four heads, namely (1) employment as veterinary 
inspectors for the purposes of the Diseases of Animals Acts, 1894— 
1987 {a) ; (2) employment as veterinary inspectors or veterinary 

surgeons for the purposes of the Food and Drugs Act, 1988 (b) ; (8) for 
the purposes of the Hiding Establishments Act, 1989 (c) ; and 


(a) 1 Halsbury’s Statutes 889 et seq, ; 28 Halsbury’s Statutes 7 et seq. ; 30 
Halsbury’s Statutes dSetseq, 

(b) 31 Halsbury’s Statutes 249; 

(c) 32 Halsbury’s Statutes 84. 
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(4) occasioEaUy, in coBjunction with the sanitary iB-spectorate^ for the 
inspection of slaughter-houses and of meat intended for humaii , con- 
sumption. The M. of A. appoints whole-time and part-time veterinary 
officers and veterinary inspectors for the purposes' of the Diseases of 
Animals Acts, 1894-»1937, and for the supervision of dairy, cattle. ; A 
few veterinary officers, ^ both of the M. of A. and of local authorities, are, 
engaged in research, instruction, and advisory duties in connection with 
agricultural education. [7983 

■ TheDisaasesof Animals Acte. — Sect. 35 (2) of the 'Diseases of Animals 
Act, 1894 (d), required every local authority, entrusted with the execu- 
tion of the Diseases of Animals Acts, to keep appointed at all times at 
least one veterinary inspector, and to appoint so many other veterinary 
inspectors as the M. of A., having regard to the extent and circumstances 
of the district of the local authority, directed. As to these authorities, 
see title Diseases oe Animals. The qualification of a veterinary 
inspector is that he shall be a member of the Royal College of Veterinary 
Surgeons, or shall be a veterinary practitioner qualified as approved by 
the M. of A. (e). The standing approval (in England and Wales), 
apart from membership of the Royal CoEege of Veterinary Surgeons, 
is that the inspector is registered as an existing practitioner under 
sect. 15 of the Veterinary Surgeons Act, 1881 (/), or that previous to 
May 10, 1883, he was employ^ by the local authority concerned as 
an inspector or veterinary adviser under the Contagious Diseases 
(Animals) Act, 1869 (Animals (Miscellaneous Provisions) Order, 1927 
(Art. 11)). 

Sect. 19 of the Agriculture Act, 1937 (g), drastically altered the 
positicm of veterinary inspectors by providing that, as from the com- 
mencement of Part IV. of the Act of 1937 (i,e. April 1, 1938) {h% the 
functions of veterinary inspectors under the Diseases of Animals Acts, 
1894 to 1935 (now 1894 to •1937), and under any enactments relating to 
mEk or to dairies, and imder any arrangements made under sect. 9 of 
the Milk Act, 1984 (i), shaE be discharged by veterinary inspectors 
appointed by the M. of A., and in accordance with directions given by 
him. The power of appointing and paying inspectors is contained in 
sect. 5 of the Board of Agriculture Act, 1889 (ft). The provisions of any 
enactment relating to such functions shall have effect accordingly, 
and the duty of appointing veterinary inspectors formerly imposed on 
local authorities by sect. 35 (2) of the Act of 1894 has disappeared with 
the repeal of that sub-sect, by the Act of 1937. 

By sect. 19 (2) the Act.of 1937 (i) transferred to the M. of A.: the 
veterinary staff of other Government departments who were engaged 
on duties in connection with the matters noted above. 

The M. of A. is required by sect. 19 (3) of the Act of 1937 (I), to make 
arrangements, with the approval of the Treasury, to enable local 
authorities to discharge their functions in relation to public, health / by 


(d) l Halsbury’s' Statutes 408. . ' . 

(e) Ibid., B, S9' (1 ) 1 'Halsbuiy’s Statutes 420., ^ „ 

if) 11 HAIsbuiry’s Statutes V13. 

(g) 80 Halsbury’s Statutes 61. 

(h) See S.E. & O., 1938, No. 506. 

(i) Repealedby the Agriculture Act, 198T, s. 20 (4) ; 30 Halsbury’s Statutes 62, 
and re-euaoted with modiications-in Foods and Byugs Act, 1938, s. 21. 

\ 8' Halsbury’s .Statutes, 402. 

,(l) 30'Halsbury’S' 'Statutes 61.', '■ ■■ 
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placing at their disposal the services of veterinary' inspectors ; ' such 
airangementS: mtist include provision for the procedure by which such: 
services are to be applied for, and generally as to co-operation between 
veterinary inspectors and officers of local authorities' Jn relation to 
public health functions. ' Fees may be charged againstlocal authorities 
for the services of veterinary inspectors on public health' 'duties, as 
determined by the M, of A. with the approval of ' the 'Treasury. (19B7, 
sect. 19 (8)j (4)), but in practice fees are.not demanded. ■ 

In order to complete the transfer, of functions under the Diseases of' 
Animals ' Acts, 1894, to 1987, the Animals (Miscellaneous Provisions) 
Order of 1988 (#), provides that in any Order made by the Minister under 
the Acts of 1894 to 1987, references to a veterinary inspector of a local 
' authority ' shaU be ' construed a$- references to a veterinary inspector 
“appointed by the Minister, and. the term “ veterinary inspector:’’ in 
any such Orders is to be deemed to be defined accordingly, subject to 
.savings for certain Orders relating to the importation of animals. 
Shortly after the commencement of Part IV. of the Act of 1987, the 
principal Orders relating to diseases of animals were revised to accord 
with the then new veterinary arrangements (o). In general, each area 
controlled by a Divisional Veterinary Inspector of the Ministry is 
coterminous with the districts of one or more local authorities under the 
Diseases of Animals Acts, and in practice the inspectors and other 
officers of the local authority work in direct contact with the appro- 
priate Divisional Veterinary Inspector. 

As it was obvious that the passing of the Act of 1987 would result 
in the employment by the M. of A. of a number of veterinary inspectors 
formerly in the employment of local authorities, sect. 26 of the Act 
of 1987 (p) safeguarded the superannuation rights of such inspectors 
by applying to the employing local authority (where necessary) the 
Local Government and Civil Service (Superannuation) Rules, 1936 ; 
provision is made by the same section for the protection of veterinary 
inspectors, transferred from local authorities, who, if they had remained 
in local government service, would have become superannuable com- 
pulsorily under the Local Government Superannuation Act, 1987 (g ). 
[7993 

The Pood and Drugs Act, 1938. (a) Milk, — ^This consolidating and 
amending statute repealed the Milk and Dairies (Consolidation) Act, 
1915, and the Milk and Dairies (Amendment) Act, 1922 ; the provisions 
of the Milk and Dairies Order, 1926 (f), conferring on certain local 
authorities functions in relation to the veterinary inspection of dairy 
cattle had already been repealed by the Milk and Dairies (Amendment) 
Order, 1988 (a'), in consequence of the transfer of the functions of 
veterinary inspectors to officers of the M. of A. under sect, 19 of the 
Agriculture Act, 1987 (see p. 876, and similarly the Milk (Special 
Designations) Order, 1936 {t\ was amended by the Milk (Special 
Designations) (Amendment) Order, 1988 {u% so as to provide that the 


(») S.R. & O., 1988, No. 197. 

(o) For these Orders, see the “ Handbook of - Acts and Orders relating to Diseases 
of Animals,” issaed by HJf.S.O. 

(p) 80 Hakbnry’s Statutes 64. 

(f ) Md,, 885. 

(r) S.R. & 0„ 1926, No. 821. 

{#) S.R. & O., 1988, No. 217. 

[t) S.R. & O., 1986, No. 856. 

{u) S.R. & O., 1988, No. 218,. 
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veterinary inspections under the Order shall be carried out by veterinary 
inspectors of theM. of A. For certain purposes under the Milk (Special 

Designations) Order a certificate given by a private veterinary surgeon 
may be submitted to a local authority ; Art. 2 (1) of the Order of 1936 
(as amended by the Order of 1938) defines a ‘' private veterinary 
surgeon ” as a veterinary surgeon approved by the licensing authority ; 
he is not, however, an officer of, nor is he remunerated by, the licensing 
authority. 

The functions under the Food and Drugs Act, 1938, in respect 
whereof a local authority may require the assistance of a veterinary 
inspector of the M. of A. & F. are : 

(i.) In the administration of sect. 25 of the Act, which prohibits the 
sale for human consumption or the use in manufacture of 
products for human consumption of milk from cows suffering 
from tuberculosis in certain forms, or from any of the diseases 
specified in the First Schedule to the Act, or in Art. 11 of the 
Milk and Dairies Order, 1926. 

(ii.) In the administration of Regulations made under sects. 20 and 
21 of the Act (a). 

(b) Foods other than Milk position of veterinary surgeons, 
who are employed by local authorities as meat inspectors, is recognised 
by sect. 100 (1) of the Food and Diugs Act, 1938, which provides that 
any member of the Royal College of Veterinary Surgeons employed by 
the council for the inspection of food shall be deemed to be an authorised 
officer for the purpose of the examination and seizure of meat under the 
provisions of the Act relating to unsound food ; also authorisation to 
examine and seize meat is restricted to the M.O.H., a sanitary inspector, 
or a member of the Royal College of Veterinary Surgeons employed as 
aforesaid. 1-8003 

The Riding Establishments Act, 1989 (5). — ^This Act empowers local 
authorities to authorise any duly registered veterinary surgeon to 
inspect any premises which the local authority have reason to believe 
are used as a riding establishment, and the horses therein. The veteri- 
nary surgeon may be paid a reasonable fee therefor by the local authority 
(sect. 1). “ Local authority ’’ is defined by sect. 3 of the Act as : 

(i.) in the City of London, the Common Council, and a . respects the 
remainder of the administrative County of London, the L.C.C. 

(ii.) county borough councils, and non-county borough and U.D.Cs. 
whose area has a population according to the last-published 
census for the time being, of 20,000 or more ; 

(iii) elsewhere, the county council. 

A riding establishment means any stables or other premises at which 
horses are kept for the purpose of being let out on hire for riding or of 
being used in providing instruction in riding in return for payment (c). 

“ Horse ’’ includes ‘‘ ass.’’ 

The veterinary surgeon’s right of entry is conditional on the pro- 
duction of his authority, if required, and wilfully obstructing or delaying 


{a) The regulations at present in force are the Milk and Dairies, and Milk (Special 
Designation) Orders, noted above, which were continued in force by s. 101 (3) of the 
Food and Drugs Act, 1938, 

{h) 32 Halsbiiry's Statutes 84. 

(c) Establishments used solely for military or police purposes, or by the Zoolo- 
gical Society of London, are excluded. 
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the veterinary surgeon in the exercise of his powers of entry or inspection 
is an offence (d), as is concealing a horse with intent to avoid inspection 
(sect. 2). The Act enables a local authority to prosecute in respect of 
the hiring out, using or keeping of unfit horses, but by sect.- 2 (2) no 
prosecution shall be brought unless the local authority have received and 
considered such a report from a duly registered veterinary surgeon as 
the local authority think appropriate in the circumstances of the case. 
The reception and consideration of the report may be proved by a 
document purporting to be signed by an officer of the local authority, 
who purports to have authority to sign the document, C^OlJ 

(d) Punishable on summary conviction by a fine not exceeding £25 for a first 
offence and not exceeding £50 for a subsequent offence. 


VICE-CHAIRMAN 

OP COUNTY COUNCIL 

See Chairman of County Council. 


OF RURAL DISTRICT COUNCIL 
See Chairman of Rural District Council. 

OF URBAN DISTRICT COUNCIL" 

See Chairman of Urban District Council. 


VILLAGE GREENS 

See also titles : Commons ; 

Parish Meeting. 


A village green has been described by an eminent authority rs “ a 
small open space covered with turf, traversed generally by one or two 
footpaths, usually surrounded or crossed by roads, and lying in the 
midst or on the outskirts of a rural village 

There are at least three types of village green, from the legal point 
of view. First, the village green may be a green ’’ in respect of which 
the inhabitants of the village or parish have acquired by usage from time 
immemorial the right to use the land for games and recreation. 
Secondly, it may be land allotted by an Inclosure Award to the church- 
wardens and overseers of the parish (now the parish council or the 
parish meeting where there is no parish council) for the recreation of the 

(e) “ The Preservation of Open Spaces and of Footpaths,” by Sir Robert Hunter 
2nded., 1902, p. 205. 
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inhabitants, or for gathering fuel or for field gardens.’’ Thirdly, it 
may consist of the ‘‘waste of the Manor.”' The “green’’ in these 
latter cases is really “ common ’’ land, and as such it may be subject 
in theory to certain vague indeterminate rights of the “ commoners.” 
Jn the last case, the soil remains vested in the Lord of the Manor, unless 
it has been acquired by the parish council The “ commoners’ ” rights 
in general may have become obsolete, and the land by custom and usage 
may be subject to the prescriptive rights of the inhabitants to use it for 
purposes of games and recreation (a). 

It is of the very nature of a village green, in the legal sense of the 
expression, that it should be used for purposes of recreation by the 
inhabitants of the village or parish. In an old case (&) which has since 
governed all claims to a right of recreation on village greens, a prescrip- 
tion that all inhabitants of the viU, that is, the village or parish, time 
out of memory had used to dance in another’s “ close ” at all times of 
the year at their free will, was held to be a good custom. But a simEar 
custom for all persons for the time being in the parish to play at all kinds 
of lawful games in the “ close ” of another was held to be bad (e). A 
right of recreation by custom upon the land of another cannot exist 
in the public generally, but must be confined to the inhabitants of a 
particular district (d), 

“ Town greens ” are mentioned in several Acts of Parliament in 
conjunction with “ village greens.” In neither case is the expression 
defined in these Acts, and there is no distinction in law between the two 
kinds of green. 

The Inclosure Act of 1845 (e), prohibited the enclosure of village 
greens, and provided that upon any enclosure of a common by virtue 
of that Act part of the lands to be enclosed may be appropriated as a 
place of exercise and recreation for the inhabitants of the parish and 
neighbourhood. 

The holding or management of the village green, which formerly 
rested with the churchwardens and overseers of the parish, was trans- 
ferred by the L.G.A., 1894 (/), to the parish council, or, in the case of 
a parish without a parish council, to the chairman of the parish meeting 
and the overseers. The ownership in the latter case now vests in the 
“ representative body ” of the parish (g). Sect. 12 of the Inclosure Act, 
1857 (ii), as supplemented by sect. 29 of the Commons Act, 1876 (i), 
provide that if any person wilfully causes any injury or damage to any 
fence of a town or village green or of any land awarded upon any 
enclosure under the Inclosure Acts as a place for exercise or recreation ; 
or wilfully and without lawful authority leads or drives any cattle or 
animal thereon, or wilfully lays any manure, soil, ashes or rubbish, or 
other matter or thing thereon ; or encroaches upon it or does any act 
whatsoever to its injiuy or to the interruption of its use or enjoyment as 
a place of exercise or recreation, he is liable, on summary conviction, 
upon the information of the parish council or the parish meeting, as the 

(a) As to the regulation of commons and restrictions on their enclosure, see title 
■ Commons in Vol. III. 

Abbot V. Weekly (1665), 1 Lev. 176 ; 17 Digest IT, 160, 

Rmling (1705), 2 Hy, M* 898 ; IT Digest IT, 162. 

(d) Bourke v. Bams (1889), 44 Ch. D. 110 ; IT Digest IT, 164. 

(e) Ss. 15 and T8 ; 2 Haisbury’s Statutes 44T, 474. 

(/) Ss, 6 (1) (c) (iii.) ; 19 (6) ; 10 Halsbuiy’s Statutes 778. 

(g) See title Famish Peopbetv, 

(h) 2 Halsbury’s Statutes 560. 

(t) ' 
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ease may be, or of any inhabitant of the 'parish, or of the owner of the 
soil, to a penalty over and above' the damage eaxised, not exceeding 
40, shillings. 

Further powers are given to the parish council by the L.G. A., 
1894 (^), with respect to “ any recreation ground/’ village green; open 
space, or public walk, which is for 'the time being under their control, 
or- to the expense of which they have contributed. That provision 
confers on the parish council' the powers which may be exercised by an 
urban authority under sect. 164 of the P.H.A., 1875 (I), or sect. 44 of 
the P.H.A., 1890 (m), in relation to recreation grounds or public walks-. 
These powers include the power to make bye-laws for the regulation of 
the village green, subject to confirmation by the M. of H. 

Where on any open land the inhabitants of a village or parish have 
from time immemorial been accustomed to play games, such custom 
practically constitutes the land a village green, and the inhabitants cannot 
lawfully be deprived, by enclosure or otherwise, of their right so to use it. 
In such a case, where any attempt is made to injure the green, or to 
interrupt its use as a place of exercise and recreation, the parish council 
may proceed against the person committing such act before the justices, 
and such person, if convicted, is liable to damages and penalties (b). 

Not infrequently a village green, a recreation ground, or a fuel 
allotment has been allotted under some enclosure award to the church- 
wardens and overseers of a parish. Where this has been the case, such 
land will henceforth be vested in and managed by the parish council (o). 

A fuel allotment may be made available for purposes of recreation 
by a scheme of the Charity Commissioners, on the application of a 
parish council, when they are the trustees of the allotment (p). 

Where there is no parish council the village green, or other recreation 
ground, vests in the “ representative body ” of the parish (q), and the 
county council have the power of conferring on the parish meeting the 
right to make bye-laws in respect of it(r)/ 

With respect to any village green, recreation ground, open space, or 
public walk for the time being under the control of the parish council, 
the council may make bye-laws for its regulation (s) [8023 

London. — ^The Corporation of London (Open Spaces) Act, 1878 (^) 
sect. 4, empowers the City corporation to acquire open spaces not within 
the Metropolis but within 25 miles of the City boundaries and to make 
agreements for preserving rights over such spaces. The lands include 
(sect. 2) village greens and other lands within the definition contained 
in sect. 11 of the luclosure Act, 1845 (b). Under the Metropolitan 
Commons Act, 1878 (bj), the L.C.C. have the same power to purchase, 
with a view to prevent the extinction of rights of common, any saleable 
rights of common, as is conferred on an urban district in respect of a 
suburban common. 

(k) S. S (1) (d) ; 10 Halsbiiiy’s Statutes 7B0. 

(l) 13 Halsbury’s Statutes 693. 

■ (m)' Ibid,, 841: ^ 

(n) Inelosure Act, 1857, s. 12, extended by Commons Act, 1876, s, 29, and applied 

to parish councils by the L.G.A., 1894, ss. 6 (1) (c) (iU.), 19 (6). . 

(o) L.G.A., 1894, ss. 5 (2) (c) and 6 (1) (c) (hi.). 

(p) Commons Act, 1876, s. 19 ; 2 Halsbury’s Statutes 594. 

(g) See title Paeish Peopeety. 

(r) L.G.A., 1933, s. 273. 

(s) L.G.A., 1894, s. 8 (1) (d) and P.H.A,, 1875, ss, 164 and 183-- 186. 

(i) 41 & 42 Viet. c. cxxvii. 

(u) 2 Halsbury’s Statutes 443. (w) 11 Halsbury’s Statutes 602. 
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VILLAGE PUMPS, ETC. 

See also title : Wateb Supply, 


All public pumps, wells, cisterns, reservoirs, conduits and other 
works used for the gratuitous supply of water for the inhabitants of any 
part of the district of a local authority, vest in and are under the control 
of the local authority ; and the authority may cause the works to be 
maintained and supplied with wholesome water, or may substitute, 
maintain and supply with wholesome water other such works equally 
convenient (a). 

A well situated on private ground may be “ public ” within the 
meaning of the provision referred to if a right to use it has been acquired 
by those members of the general public living within its reach (&). The 
user must have been ‘‘ gratuitous ” ; but the fact that persons interested 
have at times subscribed small sums for repairing the well or pump does 
not necessarily prevent the user being “ gratuitous ’’ (c). 

A natural pond, long used for watering horses, is a “ reservoir ’’ 
within this provision (d), and a stone trough supplied by a spring a little 
distance away was held to be either a “ well ” or a “ reservoir ’’ (e). 

The power to “ supply ” water to pumps, wells, cisterns, etc., does 
not justify an authority in trespassing on private property and taking 
water therefrom without leave (/). 

In the case of additional works as distinguished from substituted 
works, the authority before providing water gratuitously, must obtain 
the consent of any water company supplying the district. 

The effect of the provision as to “vesting is to enable the local 
authority to bring an action in their own name for damages in respect 
of any interference with the well itself ; but any action for damages for 
interfering with public access to the well must be brought in the name 
of the Attorney-General (h). 

A parish council has no power to bring an action on behalf of the 
inhabitants of the parish, even for the purpose of restraining interference 
with a pump properly erected by the council in the exercise of their 
powers (i). 

If the local authority are satisfied that any works for the gratuitous 
supply of water for the inhabitants are no longer required, or that the 
water obtained from such works is polluted, and that it is not reason- 


(a) 1936, s. 124 (1) ; 29 Halsbury’s Statutes 414. 

(b) Smith V. Archibald (1880), 5 App. Cas. 489 ; 19 Digest 162, 1134. 

(c) A.-G.y. Tonkin (1901), 18 T. L. R. 29 ; 43 Digest 1065, 55. 

{d) Leadgate Local Board Y. Bland 45 3. ^. 52^, 

(e) Ilolmfirth Local Board Y. Shore (1895), 59 J. P. 344 ; 43 Digest 1065, 56. 

(f) Edwards v. JoUiffe, 11877} W. N. 120 ; 43 Digest 1066, 58. 

(h) Ilolmfirth Local Board v. Shore^ supra. 

{i) Stoke Parish Council v..Pnce, [1899] 2 Ch. 277 ; 63 J. P. 502 ; 33 Digest 34, 
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ably practicable to remedy the cause of the pollution, they may close 
the works or restrict the use of the water obtained therefrom' (Jc). 

The local authority are precluded from' recovering a water rate in 
respect of a water supply from a,“ standpipe, well or cistern vested in 
them, or constructed by them, for the gratuitous supply of water to the 
inhabitants of any part of their district ’’ (1), 

A parish council may utilise any well, spring or stream within their 
parish, and provide facilities for obtaining water therefrom, and they 
may execute any works, including works of maintenance or 
improvement, incidental to or consequential on the exercise of this 
power (m). This provision does not authorise the parish council to 
interfere with the rights of any person, nor does it restrict, in the case of 
a public well or other works, any powers of the R.D.C. under the 
provision first above referred to (m). 

Works of any magnitude, such as laying a water main, or the con- 
struction of a reservoir, would not seem to be within the powers of a 
parish council. These matters are within the province of the R.D.C., 
who have also the requisite powers for taking up streets and charging 
water rates. 

A parish council may contribute towards the expenses incurred by 
any other parish council in the exercise of their powers as above 
described (n). [S04] 


(k) 1986, s. 124 (2) ; 29 Halsbury’s Statutes 414. 

(l) Ibid,, s. 128 (2) ; ibid,, 417. 

(m) Ibid,, s, 125 (1) ; ibid,, 415. 

(n) Ibid., s. 125 (2) ; ibid. 
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The Relation: of Local Authorities to Yolnntary Organisations.— Up 
to the closeof last century, the trend of public health legislation had been 
directed towards an attempt to remove or mitigate influences recognised 
as leading to disease, such as impure water, unsound food, overcrowding, 
defective draining and paving, etc. In the early years of the twentieth 
century a new tendency began to make its appearance in public health 
legislation, namely, the introduction of positive measures actively 
designed for the promotion of the health of the individual. It came to be 
recognised, moreover, that the protection of the community from certain 
diseases (e.g, tuberculosis or venereal disease) could only be accom- 
plished if infected individuals likely to spread infection were sought but 
and effectively treated ; and that certain afflictions could only be 
avoided fay the treatment of precursive disease {e.g. blindness and 
ophthalmia neonatorum). A number of services for promoting the 
health of the individual have thus come into being, such as the school 
medical service ( 1907 ) ;^ the public treatment of tuberculosis (1912) ; 
treatment of venereal diseases ( 1917 ) the maternity and child -welfare 
service ( 1918 ) ; treatment of ophthalmia neonatorum '(1926) ; treatment 
of puerperal pyrexia ( 1926 ) ; and, arising out of the L.G.A., 1929, the 
treatment in municipal hospitals of all forms of sickness. Until the 
introduction of health and social services of this kind placed responsi- 
bilities upon local authorities, the public treatment of the sick and the 
care of the afflicted were, save for work done by boards of guardians, 
entirely in the hands of voluntary organisations. 

The voluntary hospitals and .institutions of this country, many of 
which have their foundations in the monastic orders of the middle 
ages, are deservedly held in high- esteem by public opinion ; aiid it has 
been the usual policy of the government of the day, when introducing 
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legislation to promote new health or social services, to safeguard the 
position 'of voluntary organisations already engaged in similar work. 
Circulars issued by the Local Government Board and later by the 
M. of II. in explanation of new health legislation have repeatedly sug- 
gested to local authorities the desirability of utilising existing; voluntary 
agencies in the organisation of certain public health services. It is a 
very usual practice, therefore, for a local authority to discharge its 
obligation to provide a health service by employing a voluntary body to 
act.as its agent in this behalf. The agreement between the two parties 
may provide for a certain service to be carried out by a voluntary agency, 
to the satisfaction of the local authority, in consideration of- an annua! 
subscription or a per capita payment. The scope of some of these 
arrangements is indicated in the sections which follow. 

Agreements with Voluntary Hospitals."~-In many provincial towns, 
the voluntary hospital is the centre of all medical work in the area, and 
by agreement may undertake on behalf of the local authority a number 
of public health activities in connection with certain of the authority’s 
schemes, such as the following : 

Maternity and Child Welfare {a). — The provision of (1) maternity 
beds for women referred to hospital for their confinement by a medical 
officer of the local authority on account of medical considerations or 
unsatisfactory home conditions ; and (2) beds for the treatment of 
disorders of pregnancy or of the puerperium, and diseases of infants and 
young children (including ophthalmia neonatorum). The general 
approval of the M. of H. to these arrangements is required (5). £806 J 

Venereal The provision of (1) a clinic for the out-patient 

examination and treatment of persons suffering, or suspected to be 
suffering, from venereal diseases ; (2) hospital beds for cases which need 
in-patient treatment ; and (3) facilities for the examination in a 
laboratory of pathological specimens submitted from the clinic or from 
private medical practitioners. Details of the agreement between the 
hospital and the local authority need to be approved by the BI. of H, 
before any expenditure is incurred (c). Amendment of any agreement 
already approved, however, whereby an extension of facilities for 
diagnosis or treatment at an approved hospital or laboratory is provided, 
requires no further approval from the BI. of H. (d). £8073 

Treatment of Tuherculosis {e). — Occasionally a tuberculosis dis- 
pensary is established and staffed by a voluntary hospital on behalf of a 
local authority. County councils and county borough councils fre- 
quently arrange institutional treatment for persons suffering from tuber- 
culosis by sending them to general or special voluntary hospitals or 
sanatoria and paying for them the actual cost of maintenance. 
Hospitals, sanatoria and dispensaries, to which patients are 
systematically sent for treatment by a county council or county borough 
council under its scheme for the treatment of tuberculosis, need to be 
approved by the BI. of H. (/). It is understood, however, that a county 
council or county borough council is not precluded from occasionally 


(а) Circ. M. & C. W. 4, August, laiS, -issued by the President of the: Local Govern- 
meat Board, 

(б) 1036, s. 204 (I) ; 29 Halsbury’s Statutes 463. ' 

(c) P.H. (Venereal Diseases) Regs., 1916, Art. 3. 

(d) M. of H. Circ, No. 1072, para. 11. 

(e) See title Tubekculosis. 

(/) P.H.A., 1936, s. 171 ; 29 Halsbury’s Statutes 443. 

L.G.L. XIII. — 25 
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maintaining a tuberculous patient in a voluntary hospital or institution 
not approved by the M. of H. £808] 

School Medical Service.— It is a common practice for a local education 
authority to enter into an agreement with a voluntary hospital for 
carrying out the operative treatment of diseased tonsils and adenoids. 
The arrangements must be such as are sanctioned, by the Board of 
Education (g), and it is the policy of the Board to require full details^ 
including the names and qualifications of the surgeons performing the 
operation, before granting approval. Agreements between voluntary 
hospitals and local education authorities may also be made to cover 
such medical services as the ophthalmic examination of school children 
and the X-*ray treatment of ringworm. £809] 

The Poor Law. — ^A cofinty council or county borough council, as 
poor law authority, may discharge certain of its obligations to the 
sick poor of its area by arrangement with a voluntary hospital. For 
example, in an area where facilities in the poor law institution are 
inadequate for dealing with acute medical cases or surgical emergencies, 
a voluntary hospital may, subject to the approval of the M. of H., 
contract with the council to admit such cases on the request of the 
medical officer or master of the institution or of a relieving officer. In 
return for this service the council is empowered to make to the hospital 
an annual subscription (A), the amount of which may be calculated upon 
the basis of work done. C 8103 

District Nursing Associations.-^It will be convenient to consider the 
relation of district nursing associations to local authorities in con- 
nection with the several health services undertaken by these bodies. 

Domiciliary Midwifery.— J jl framing its proposals for setting up a 
domiciliary midwifery service in accordance with the terms of the 
Midwives Act, 1936 (f), a local supervising authority is obliged to consult 
with all the voluntary organisations carrying out, or willing to carry out, 
domiciliary midwifery in the area (j). Moreover, any such voluntary 
organisation not included in a local supervising authority’s proposals, or 
dissatisfied with the arrangements proposed to be made, is given the 
right to make representations to the M. of H. ; and the Minister, in the 
light of representations made, is given the power to vary the authority’s 
proposals (k). In consequence of these powerful safeguards, a very 
substantial proportion of the domiciliary midwifery service set up by 
the Act, throughout the country, is being carried out by voluntary 
nursing associations on behalf of local supervising authorities. Agree- 
ments between the parties (which, although not subject to the formal 
approval of the M. of H., should nevertheless be submitted to the 
Minister in draft at the same time as the council’s proposals for carrying 
out its duties under the Act (Z), and may be in accordance with a model 
form) (m), stipulate the conditions under which the voluntary organisa- 
tion operates, the number of midwives to be employed, the amount and 
manner of payment made by the authority, the salaries to be paid to 
midwives, and the fees to be charged to patients. £811] 

Maternity and Child Welfare.— A, authority may, subject to 

(g) Board of Education (Special Services) Regns, (S.R. & O., 1925, No, 835), s. 18. 

{h) Poor Law Act, 1930, s. 67 (a) j 12 Halsbuiy’s Statutes 1001. 

{%) 29 Halsbury’s Statutes 264. 

ij) Midwives Act, 1936, s. 1 (2) (a) (i.) ; 29 Halsbury’s Statutes 265. 

(/c) lMd., 8.1 {5) ; ibid., 266. 

(l) Ibid., s. nn) (0)1 ibid. ■ , ■ 

(m) Memo. 200/M.C.W, Appendix. 
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the general approval of the M. ' of H. (n), enter into agreement with a 
district nursing association,- whereby the association’s nurses act as 
health visitors for the authority. Such an arrangement is of- Yalue and 
is- extensively adopted in; sparsely - populated areas. District nursing 
associations are also' sometimes employed by welfare authorities for the 
home nursing of expectant and nursing mothers and of young children 
suffering from such infectious conditions as measles, whooping cough 
and epidemic diarrhoea (which are particularly dangerous in infancy) 
and ophthalmia neonatorum. It need hardly be stressed that the 
nursing of such infections should not be undertaken by nurses engaged 
also in midwifery or maternity nursing. [812] 

Home Nursing of the Siek Poor, — In discharge of its statutory 
obligations to relieve necessity, a county council or county borough 
council may make arrangements with a district nursing association for 
the nursing in their homes of poor people who are sick or infirm and in 
need of nursing attention. Such an arrangement may be of great 
benefit both to the individual and to the authority in that it may obviate 
the need of removing certain cases to hospital or institution, or, alter- 
natively, it may enable sick persons to be discharged from hospital to 
their homes at an earlier date than would otherwise be possible, so 
liberating hospital beds. The power thus to employ nursing associations 
has recently been removed from the Poor Law Act, 1930 (nn), and re- 
enacted in the P.H.A., 1936 (o), so that the granting to a person of this 
form of assistance does not of necessity amount to poor relief Csis] 

Subscriptions to Voluntary Hospitals and Institutions.— A county 
council or local authority {Le, the council of a borough, urban district or 
rural district) (p) is empowered (^) to make reasonable contributions 
to voluntary hospitals to an extent not exceeding the sum represented 
by a rate of one and one-third pence, or such larger amount as the M. of 
H., in special circumstances, may approve. Upon county and county 
borough councils rests the statutory duty of relieving the needs of the 
sick poor. Their obligations are lessened by the services rendered 
to the same class of the community by voluntary hospitals, and in 
recognition of the work done by voluntary hospitals for those individuals 
towards whom poor law authorities have a special responsibility, it is 
customary for county councils and county borough councils to make 
contributions to the funds of voluntary hospitals, including cottage 
hospitals, serving their areas (r). Apart, however, from payment by 
poor law authorities to voluntary hospitals in general recognition of 
services rendered, it is not unusual for county districts to give donations 
or subscriptions to local hospitals on the grounds that these institutions 
provide valuable health services for the inhabitants of the district. 

A county council or local authority may contribute by way of an 
annual subscription to nursing associations (^). A county council 
or county borough council as poor law authority is empowered also 
to make annual subscriptions (g) to hospitals; to institutions fpr 
blind, deaf or ^Dtherwise afflicted persons, or associations for assisting 
such persons; to associations for assisting boys and girls in service, 

(n) P.H.A., 1936, s. 204 (1) ; 29 Halsbury’s Statutes 

(nn) S. 67 (c); 12 Halsbury’s Statutes 1002. 

(o) P.H.A., 1936, s. 178 ; 29 Halsbury’s Statutes 446. 

(p) Ibid., s. 1 (2) ; ibid., 322. 

(q) Ibid., s. 181 (3) ; ibid., 447. 

(r) Poor Law Act, 1930, s. 67 (a) j 12 Halsbury’s Statutes 1001. 

(s) P.H.A., 1936, s. 178 ; 29 Halsbury’s Statutes 446. 
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or for preveEtirig^ cruelty to children ; or to any other institution 

which appears’ to the council, with the approval , of the M. of H., 
likely to , render useful aid to the poor. £,8143 

Grants to Voluntary Organisations*— Prior to the passing of the 

L, G.A», 1929, ■’certain voluntary organisations providing health services ‘ 
had, been in receipt of grants directly from the M, of H. The services 
xendered by these organisations were for the most part more of a national 
than a local character and were concerned with maternity^ and child 
welfare, the welfare of the blind, the care of mental defectives not in 
institutions, and the treatment of tuberculosis in Wales ’and Monmouth- 
shire. On the coming into operation of that Act, direct grants from the 

M. of H. were discontinued and provision in the Act was made forgrants 
to be payable to the organisations concerned by county councils and 
county borough councils. [8153 

Maternity and Child Welfare,— It is the duty of every county council 
and county borough council to prepare and submit to the Minister at 
least six months before the beginning of each fixed grant period a scheme 
for securing payment of annual contributions by the council to voluntary 
organisations providing maternity and child welfare services in, or for 
the benefit of, the county or county borough (t). Under the scheme : 

(a) Associations rendering services approved by the Minister 
immediately before April 1, 1980, are safeguarded inasmuch as they 
must continue to receive as annual payments from the council not less 
than a sum determined by. the Minister, 

(h) Payment may be made to associations, not so approved, which 
provide services used by the council. 

(c) It is laid down to what extent (if any) the services rendered by 
any voluntary association should be paid for by the council of a county 
district which is a welfare authority. 

Any voluntary organisation is given the right to make representa- 
tions to the Minister that it proposes to provide or extend maternity 
and child welfare services in, or for the benefit of, a county or county 
borough subject to the receipt of contributions (or increased contribu- 
tions). Thereupon, after consultation with the appropriate council, 
the Minister may, if he thinks it expedient, amend a counciFs scheme so 
as to provide for such payment. [8163 

Welfare of the Blinds Menial Defectives and Tuberculous Persons , — 
Before the beginning of each fixed grant period the Minister, after 
consultation with the county councils and county borough councils 
concerned, has the duty of making a scheme providing for payment 
by the councils of such amounts as he may specify (u) to (a) voluntary 
associations providing services for the welfare of the blind ; (b) voluntary 
associations assisting or supervising mental defectives not in institutions ; 

' '(c), the King Edward Til. Welsh National Memorial Association for the 
: treatment of tuberculosis (Wales ’and Monmouthshire only). : [BITj . 

’ ConsultatioE between Local Authorities and Toluntar^ HospiMs.— ■ 
The powers conferred upon county councils and local authorities, tO' 
provide ,hospital ' ' accommodation ■ for the sick (other than isolation 
hospital accommodation) have been consolidated and are now contained 
within the P.H. A., 1986 (a). : A county council or local authority 


(i) L.G.A., 1929, s. 101 ; 10 Halsbary’s Statutes 946. 
(u) 2bid,,s, 102 ; md,, 948. 

(a) ' P.H. A., ■ 1936, ■ s. ISl- ; 29 Halsbury’s': Statutes 447. , 
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proposing to exercise these powers and provide hospital accommodation 
(or additions to existing hospital accommodation)^ for the treatment of 
persons suffering from' other than infectious diseases^ is requireds as a 
preliminary, to consult with a body representative of the governors and 
medical and surgical staffs of voluntary hospitals serving the^ 'area (h). 
The term ‘‘hospital accommodation” in this connection is coinpre-' 
hensive and embraces accommodation both for in-patients, and out- 
patients in hospitals, , dispensaries and clinics, and includes maternity 
beds. ^ The purpose of this consultation is to co-ordinate voluntary and 
municipal enterprise in an area and so far as practicable avoid waste 
of public money, whether derived from voluntary subscription or from 
rates, in competition, and unnecessary duplication of medical services. 
Consultation affords to voluntary hospitals an opportunity to show that 
some proposed hospital accommodation might be provided to better 
advantage in a voluntary rather than a municipal hospital. 

The enactment merely imposes upon a local authority the duty of 
consultation; but, having complied with this requirement, a," local 
authority is not bound to give effect to any recommendations or views 
which may have been urged by the body representing voluntary 
hospitals. The M. of H., however, in considering an application by a 
county council or local authority for power to raise a loan for hospital 
buildings, requires to be satisfied that consultation has taken place and 
would doubtless need to be assured that due regard had been paid to 
reasonable representations or alternative schemes submitted by the 
voluntary hospitals. 

Notes on Practice , — To serve any useful purpose, consultations 
between authorities and voluntary hospitals should take place as soon 
as a scheme for new hospital provision or extension is contemplated, 
when plans are still in a fluid stage and effect may yet be given to any 
reasonable suggestions submitted. Moreover, to obtain the maximum 
of benefit, consultations should be arranged not only when an authority 
has proposals to put forward but also when voluntary hospitals serving 
the area contemplate extensions to hospital accommodation. Out of 
the statutory requirement laid upon one of the parties, a helpful measure 
of co-operation may spring, if mutual exchange of information can be 
arranged and the body representing the voluntary hospital on its part 
can be induced to keep the authority informed as to schemes of hospital 
extension which may be in the mind of its- constituent members. With 
a view to effecting this kind of co-operation, in^ a' number, of counties 
and county boroughs joint consultative committees have been set up, 
composed of representatives , of the authority, and of the voluntary 
hospitals. Proposals for hospital provision whether iiiimicipai or 
voluntary are brought before .this ' Joint committee as soon as possible 
after , their inception with a, view to; facilitating interchange of 
information and obtaining agreement on general policy. 


(b) l9My s.:T82 ; 29 Halsbury’s Statutes 448. 
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Standing Joint Committee. 


Constitution. — The Watch Committee of a borough is appointed by 
the borough council pursuant to sect. 190 (1) of the Municipal Corpora- 
tions Act, 1882, which requires that the borough council shall from 
time to time appoint a watch committee, consisting of the mayor and 
a sufficient number (not exceeding one-third) of the members of the 
council. The term of office of the committee is fixed by the appointing 
council, but the mayor, who is not included in the number of members 
appointed to the watch committee by the council, is a member of the 
watch committee by virtue of his office, and on ceasing to be the mayor, 
he ceases to be a member of the watch committee, unless appointed 
thereto by the council, as a member of the council. 

By sect. 190 (2) of the Act, the watch committee may act by a 
majority of those present at a meeting, but shall not act unless three 
are so present. The borough council may make standing orders under 
sect. 96 of the L.G.A., 1933, respecting the proceedings and place of 
meeting of the watch committee, but standing orders made by the 
borough council which purport to vary the statutory quorum fixed 
by sect. 190 (2) of the Act of 1882 {supra) would be ineffective. Subject 
to standing orders, the watch committee may regulate their own pro- 
ceedings, and the person presiding at a meeting of the committee has 
a second or casting vote (If.G.A., 1933, sect. 96). 

The provisions of sect. 76 of the L.G.A., 1933, as to disability for 
voting on account of interest in contracts, and any standing orders as to 
exclusion from meetings of members who are under such disability, 
apply to members of the watch committee. Standing orders as to 
contracts, made by the council under sect. 266 of the L.G.A., 1933, bind 
the watch committee. [8203 

EelationsMp with Borough Council. — ^The effect of sect. 187 of the 
L.G.A., 1933, combined with the unrepealed portions of sect. 140 of the 
Municipal Corporations Act, 1882, and of the Fifth Schedule thereto, 
is that pay ments out of the general rate fund of the borough, to meet the 
requirements of the watch committee, can be made only on an order 
of the council, pursuant to sect. 187 (2) of the L.G.A., 1933, and, to such 
extent as is necessary to obtain such orders of the coimcil, the pro- 
ceedings of the watch committee require the confirmation of the council. 
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There is, however, no obligation to report to the council, or to obtain 
confirmation .of the acts of the watch committee in the exercise of their 
'statutory functions, except so far as is necessary for financial , purposes^ 
[321] 

' Functions with Regard to Borough Police (^).— The primary duty of 
;the' watch committee, as set out in sect. 191 of the Municipal Corpora- 
tions Act, 1882, is to appoint a sufficient number of lit' men to be borough: 
constables, to frame regulations governing the borough police force, 
and to deal with the discipline, pay and pensions of the force (b). 
With regard to disciplinary action, the regulations made by the H.G. 
under the Police Act, 1919, do not repeal sect. 26 of the County and 
Borough Police let, 1859, and sect. 191 (4) of the Municipal Corporations 
Act, 1882, and therefore the power of dismissing a borough police 
officer remains vested in the watch committee alone ; also a watch 
committee in dealing with matters of discipline, particularly where the 
confirmation or otherwise of a decision of the chief constable is con- 
cerned, is performing a quasi- judicial function and must act in accord- 
ance with the principles of “ natural justice ’’ (c). 

The watch committee cannot control the actions of the police in 
dealing with individual crimes (d), and the conditions under which police 
grants are paid leave very little discretion to the watch committee in 
such matters as establishment, rates of pay and the provision of uniform. 
Similarly the grant system compels the committee, in a large measure, 
to accept the H.O. standards as to the efficiency of the force. 

The watch committee is empowered by sect. 7 of the County and 
Borough Police Act, 1856 , to direct and require borough police officers 
to perform duties connected with the police, in addition to their 
ordinary duties (e). 

The watch committee is the police authority in the borough for the 
purposes of the Police Pensions Act, 1921. [822] 

Returns, — By sect. 14 of the County and Borough Police Act, 
1856, as amended by the Police Returns Act, 1892, the watch committee 
is required to transmit to the H.O. as soon as may be after the end of 
each calendar year, a statement of the number of offences reported to 
the police, the number of persons apprehended, the nature of the charges, 
the result of the proceedings taken, and such other particulars as to the 
state of crime in the borough as the committee think it material to 
fiiri)ish. 

(a) As to boroughs maintaining borough police forces, see title Borough Police. 

As to ti'»e formation of new borough police forces, see s. 136 of the L.G.A., 1933 
(refilaeing s. 215 of the Municipal Corporations Act, 1882), which prohibits the 
establishment of a new borough force not consolidated with the county police force, 
unless the population of the area which is created a borough, according to the latest 
census prior to the petition for the charter of incorporation, was 20,000 or upwards. 
Although the marginal note to- s. 136 refers to a new borough, this section 

would preclude the formation of a new separate police force for a borough which 
had not the requisite population on 'incorporation at any time prior' to the commence- 
ment of the L.G.A.,1'933, and has since increased its population bjr extension ' or by 
natural increase. ' 

(b) As to these matters, see titles .Bgbough Police Police ;; .Police Pensions ; 

, and SpEciMi Constables. 

(e) Cooper V, Wilson, [1937] 2 K. B. 309, C. A. ; Digest (Supp.). And see the 
Police (Appeals) Act, 1927 ; 12 Halsbury’s Statutes 898. 

{d) A constable of the borough police is not the agent of the corporation in 
exercising police duty {Fisher v, Oldham Corpn., [1930] 2 'K. B,-364 ; Digest (Supp.). 

- (e) E.g. as Inspectors under the Diseases -of Animals Acts, or Petroleum; Inspcc-' 
tors, or Weights and. Measures Inspectors,. 
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On January 1, April 1, July 1 and October 1 in each year the 
'vatch committee must send to the H.O. a copy of all rules from time 
to time made for the regulation and guidance of borough constables 
(Municipal Corporations Act, 1882, sect, 192),. [828j 

Fire Protection. — The provision of fire protection services was not 
an original function of the watch committee, but, sect. 2 of the Police 
Act, 1893, empowered a borough council to delegate to the watch 
committee its powers under, sects. 32 and 33 of the Town Police Clauses 
Act, 1847 (jf), and where this had been done sect. 2 of the Act of 1893 
enabled the watch . committee to employ constables wholly or partially 
as firemen. The Police Act, 1893,; was repealed by the Fire Brigades 
Act, 1938 (sect. 30 and Third Schedule), and sect. 1 (7) of the Act of 
1938 provides that where a fire authority, being the council of a borough 
having a separate police force, delegate to the watch committee their 
functions under the Act of 1938, the committee may employ the chief 
officer of police, an assistant chief constable, or the deputy chief con- 
stable on administrative duties in connection with a fire brigade main- 
tained by the borough council, and may employ other constables as 
members of the brigade, but as from July 29, 1943 (t.<?. five years after 
the passing of the Act of 1938) no such “ other constables ” may be 
employed as part-time members of a fire brigade. As to fire protection 
and the employment of firemen, see titles Firemen; Fire Protection. 
[824] 

Miscellaneous Functions.— As a matter of administrative con- 
venience, county borough and borough councils not infrequently 
delegate to the watch committee functions in relation to various forms 
of licensing, involving the control and supervision of places of enter- 
tainment or of public resort (g). In such cases the watch committee 
is not exercising its statutory functions under the Act of 1882, but acts 
as a committee appointed under sect. 85 of the L.G.A., 1933, and 
is therefore subject to such restrictions or conditions as may be imposed 
by the appointing council. ' 

The watch committee as police authority have to administer the 
House to House Collections Act, 1939 (Jit). [825] 

London. — London local authorities do not appoint watch committees. 
For police powers, see titles Metropolitan Police and Police, City 
OF London. [826] 


(/) Ss. 32 and 33 of the Town Police Clauses Act, 1847, as applied to urban dis- 
tricts by s. 171 of the P.H.A., 1875, empowered the borough council to provide and 
maintain fire appliances and to employ firemen ; these sections are repealed by the 
Fire Brigades Act, 1938, which compels “ fire authorities ” (including county 
boroughs and boroughs) to make provision for fire services. 

(g) As to such functions, see titles Betting; Cinematogeaph® ; Music, 
Singing . AND Dancing ; Sunday Entertainments ; ' Theatres. 

{h) 32 Halsbury’s Statutes 110. 
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TbB W 1848, 1876 and 1988.-^he RH.A,, 1848, may^b^ 
regarded as the foundatioa of the present law governing water supply 
by local authorities. This Act created a Genera! Board of Health and 
either constituted the town council in municipal boroughs a local 
board of health or set up local boards elected by the ratepayers. It 
conferred powers to construct waterworks and sink wells and to protect 
water sources from pollution. The P.H.A., 1875, repealed and con- 
solidated the Act of 1848 and twenty-nine amending Acts, The 
provisional order procedure for certain purposes under that Act and 
(for companies) the Gas and Water Works Facilities Act, 1870(a), 

(a) 8 'Halsbury’s Statutes' 1254,'^ 
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was a procedure founded on provisions in much earlier Acts (6). . The 
provisions of the P.H.A., 1875, and subsequent Acts have in their turn- 
been repealed, amended and re-enacted, and are now contained in the 
P.H.A., 19S6(c). £8273 

Waterworks Clauses Acts, 1847 and 1863(d). — The Waterworks 
Clauses Acts, 1847 and 1863, contain the general code which governs 
the conditions of water supply. The Act of 1847 includes provisions 
dealing with the construction of waterworks ; mining operations in the 
vicinity of waterworks ; breaking up of streets for the laying of mains ; 
obligations to supply water ; laying of communication pipes ; waste ; 
misuse and fouling of water; water rates ; and profits of undertakers. 
The Act of 1863 includes provisions relating to the security of reservoirs 
and some amendments of the Act of 1847 relating to the supply, waste 
and misuse of water. 

The Acts are incorporated, with or without modification, in the 
special Acts and provisional orders of nearly every local authority, 
joint board or company supplying water under special powers. Their 
substance is also applied to local authorities operating under the 
P.H.A,, because the P.H.A., 1936, incorporates, by sect. 120 (^), the 
whole of the Waterworks Clauses Act, 1863 (except sect. 15 (/)), and 
with certain modifications the following sections of the Waterworks 
Clauses Act, 1847 : sects. 44 to 47 (g), with respect to communication 
pipes to be laid by undertakers ; sects. 48 to 51 and 53 (h)^ with respect 
to communication pipes to be laid by inhabitants ; sects. 54 to 60 (i), 
with respect to waste or misuse of water supplied by undertakers ; 
sects. 61 to 67 (j), with respect to provisions for guarding against fouling 
water of the undertakers ; and sects. 68 to 71, 73 and 74 (Ai), with respect 
to the payment and recovery of water rates. 

Since the Acts of 1847 and 1863 were passed, the measure and 
circumstances of water supplies have greatly changed, but, in the absence 
of any general revision of the code, it has been left to the individual 
water undertakers, as opportunity arises, to apply for revision of the 
code in its application to their undertakings. The result is that 
special Acts and provisional orders, having been obtained at different 
times, differ much in their provisions, and the position is far from 
satisfactory, though at the same time there has grown up a large body 
of provisions modifying the Waterworks Clauses Acts which are 
recognised as common form clauses. Some of these have now been 
introduced into the P.H.A., 1936. £8283 

Supply oi Water in Bulk Act, 1934(0- — Before this Act, there 
were no general powers enabling statutory water undertakers, including 

(5) In more recent Acts for newer services, such as electricity, necessary powers 
for the establishment and conduct of undertakings may be obtained by special 
order, that Is, an order of the appropriate Minister, which becomes operative on 
confirmation by resolution in both Houses of Parliament. The method of procedure 
by special order has not, however, been adopted so far as the F.H.A., 1936, Is 
concerned. 

(c) 29 Halsbliry’s Statutes 309. 

(d) 20 Halsbury’s Statutes 186, 220. 

(e) 29 Halsbury’s Statutes 412. 

(/) 20 Halsbury’s Statutes 223. 

(g) Ibid., 201—202. 

(h) Ibid,, 203—204. 

(i) Ibid,, 204—206. 

(j) Ibid,, 206—208. 

(15?) lUd., 208—210. 

(1) 27 Halsbury’s Statutes 728. 
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locai ■authorities, to make agreements with each other for the buying 
and selling of water in bulk; although a number of local authorities 
and statutory companies had obtained such powers in special Acts, 
and under the P.H.A,, 1875, a local authority could supply an adjoining 
local authority. The Act enables agreements to be made, subject to 
the Minister’s approval. Sect. 116 (1) (iv) of the P.H.A., 1936 (m), gives^ 
power to local authorities to ‘‘ avail themselves of the provisions of the ” 
Act of 1934. [829] ■ 

Statutory Water Companies.— Statutory power for the supply of 
water by a company is obtained either by special Act or by a provisional 
order under the Gas and Water Works Facilities Act, 1870 (w). By 
special Acts, water companies acquire compulsory powers to take land 
and water riglrts ; to construct works ; to break up streets for the 
laying of pipes ; to charge rates not exceeding the authorised maxima, 
based on the value of property ; and generally powers to carry on the 
undertaking. Provision is usually made compelling them to afford 
a supply of pure and wholesome water, unless prevented by frost, 
unusual drought, or other unavoidable cause or accident; and their 
profits are limited. 

Companies or private persons (but not local authorities) may apply 
to the M. of H. for a provisional order under the Gas and Water Works 
Facilities Act, 1870 (n), authorising them to construct and to maintain 
waterworks and works connected therewith, and to supply water in 
any district within which there is not an existing company, corporation, 
body of commissioners, or person empowered by Act of Parliament to 
construct such works and to supply water ; to raise additional capital 
necessary for the purpose ; and to enable two or more companies or 
persons to enter into agreements for a joint supply, or to amalgamate 
their undertakings. Powers for the compulsory acquisition of land 
and (as the Minister is advised) of water rights are excluded from the 
scope of these provisional orders and can be obtained only by special 
Act ; but, subject to this important qualification, the powers which 
may be given to companies by provisional order are substantially the 
same as those which may be given by special Act. 

Special Acts and provisional orders obtained by local authorities, 
joint boards and companies, normally empower only the carrying 
out of works specified in them and such works as are purely ancillary ' 
to them, and confer no general power to carry out works. It is also 
usual in a special Act or provisional order to prohibit the undertakers 
from abstracting water except from land and by works specified in 
that or some other Act or provisional order. Local authorities, water 
companies and others working under these special powers have therefore 
to obtain a fresh Act or provisional order when they wish to construct 
additional works or abstract further water from some new site, or when 
they wish to extend their limits of supply. [SSOj 

•I’on-'Statutory Oomiiames. — Companies and private persons 'supply- ; 
ing water without statutory authority have no express rights of break- 
ing up public streets. Moreover, they have no powers of levying water 
rates on the premises supplied by them and the supply of, and payment 
for, water depends on contract between the supplier and the consumer. 

'v:: 


(m) 29 Halsbury’s Statutes 409. 

(n) 8 Haisbury’s Statutes 1254. 
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AequisifiOE of Water Rights. — Generally speaking a water authority 
may acquire water rights by agreement. This will be donhin the case 
of a local authority with the consent of the M. of H. under sect. 116 of 
theP.H.A., 1986 (o). 

But a water authorityj whether it be a local authority,: joint board 
or a company, cannot take or acquire water rights compulsorily under 
any general power. It was thought that such rights might be com- 
pulsorily acquired by provisional order under sect. 176 of the P.H.A., 
1875 (p), but it was laid down by a special committee of the House of 
Lords in the West Houghton Case in 1877 (g) that the acquisition of 
water rights' compulsorily by means of powers taken by way of pro- 
visional order would be ultra vires. [882] 

SouECEs OF Water Supply 

So far as water undertakers are concerned, possible sources of 
watfer divide themselves naturally into : 

Surface Sources. — (a) natural rivers and streams; (b) artificial 
rivers and streams. 

Underground Sources. — The law relating to watercourses applies 
to all watercourses flowing in a known and definite channel, whether 
above or below ground. Waters, however, whether above or below 
the surface, which have no cert xin course or definite limit are not 
watercourses, and percolating water and water diffused over the surface 
are subject to a difierent law. [883] 

Ifatural Streams. — “ It has been settled that the right to the enjoy- 
ment of a natural stream of water on the surface ex jure naturae belongs 
to the proprietor of the adjoining lands, as a natural incident to the 
right to the soil itself, and that he is entitled to the benefit of it, as he is to 
all other advantages belonging to the land of which he is the owner. 
He has the right to have it come to him in its natural state, in flow, 
quantity and quality, and to go from him without obstruction, upon the 
same principle that he is entitled to the support of his neighbours’ soil 
for Ms own in its natural state ” (r). This right depends neither on 
prescription nor presumed grant, but is a right incidental to the 
occupation of adjoining land, it is, of course, subject to the rights of 
other riparian owners, each proprietor having the right to the usufruct 
of the stream which flows through his land. 

Any unauthorised interference with or use of the water may be the 
subject of an action for damages and may be restrained by injunction 
at the suit of a person whose rights are thereby prejudiced. 

Where the plaintiff had the right by grant to take water from a 
stream for supplying the inhabitants of a town, it was held that if by a 
deed which conveys only land not abutting on the stream a riparian 
owner affects to grant water rights, such a grant though valid against 
the grantor can create no rights as against a third party (s). 

The rights §f lower riparian owners are not affected where water is 


(o) 29 Halsbury’s Statutes 409. 

(p) 13 Halsbury’s Statutes 700. 

(q) Journal of Gas Lighting, July 31, 1877, VoL XXIC., p. 174. 

(t) Chasemore v. Eickards (1B59), 7 H. L. Cas, 349, at p. 382 ; 44 Digest 34, 
252. 

\s) Stockport Waterworks Co. v. Potter (1864), 3 H. & C. 300 ; 10 L. T. 748 ; 44, 
Digest7,:''l;?. ' 'r ■ ' 
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taken from a stream and returned again imaitered in quality and 
undiminished in quantity (i). 

Rights to abstract water for non-riparian uses may be acquired by 
preseription. ' 

It would thus appear that the only methods by which water rights 
may be acquired are by agreement or by special Act. 

There are . . . three ways in which a person whose lands are intersected 
or bounded by a running stream may use the water to which the situation 
of his property gives him access. He may use it for ordinary or primary 
purposes, for domestic purposes, and the wants of his cattle. He may use 
it also for some other purposes— sometimes called extraordinary or secondary 
purposes — ^provided those purposes are connected with or incident to his 
land, and provided that certain conditions are complied with. Then he may 
possibly take advantage of his position to use the water for purposes foreign 
to or unconnected with his riparian tenement. His rights in the first two eases 
are not quite the same. In the third case he has no right at all. . . . In the 
ordinary or primary use of flowing water a person dwelling on the banks of a 
stream is under no restiiction. In the exercise of his ordinary rights he may 
exhaust the water altogether. No lower proprietor can complain of that. 
In the exercise of rights extraordinary but permissible, the limit of which 
has never been accurately defined and probably is incapable of accurate 
definition, a riparian owner is under considerable restrictions. The use must 
he reasonable. The purposes for which the water is taken must be con- 
nected with his tenement, and he is bound to restore the water which he 
takes and uses for those purposes substantially undiminished in volume and 
unaltered in character ” (w). 

'It was held in Swindon Waterworks Co, v. Wilts and Berks Canal 
Navigation Co. (w) that the water of a natural stream cannot be diverted 
into a reservoir in order to supply the inhabitants of a town ,* and it 
does not alter the position that the water is supplied by a riparian 
owner. [834] 

Artificial Rivers and Streams, — Where a stream is artificial, that is, 
does not arise naturally from the soil, but flows in a channel cut by 
artificial means through the lands of adjoining proprietors, the rights 
of such proprietors are not primd facie the same as those of proprietors 
on the banks of natural streams. The mutual rights of the parties in 
such cases are not natural, but acquired rights, and are dependent for 
their existence entirely upon the grants by which they have been 
acquired, or on the nature of the user which can be proved, if the claim 
is by prescription. A watercourse, however, though an artificial one, 
may have been made in such circumstances as to confer all such rights 
as a riparian owner would have had in the ease of a natural stream. 
Moreover, the natural rights to water are liable to be abridged, enlarged, 
or modified in many ways by grant or prescription. Thus a right may 
be acquired to throw back upon the land of a proprietor higher up the 
stream the water which, unless so reflected, would by .the force of 
gravity pass from it ; or to discharge the water upon land lower down 
the stream either injured in quality, or with a degree of force greater 
or less than the natural, current. All such acquired rights are termed 
easements. [8853 

(t) For authorities and fuller treatment of this and allied points than is here 
appropriate, see 33 Halsbury (2nd ed.), title Water and Water Rights. 

(m) Per Lord Macnaghten in McCartney v, Londonderry and Lough Swilly Rail, 
Co., fl904] A. C., at pp. 306, 307 ; 44 Digest 16, 82. 

.(m) (1875), L. R. 7 H. L. 697 ; 43 L. J. (Ch.) 638 ; 33 L. T. 513 ; 13 Digest 372, 
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Underground Water ■ 

After some considerable period of doubt it has now been settled by 
the House of Lords in the case of Chasemore v. Richards (a) that the 
owner of land containing underground water which percolates through 
the soil in an undefined channel may do with that water what he will. 
He may divert it, or drain it away, or take it and use it, and in the doing 
of these things he may thereby deprive his neighbour of it and no action 
will lie against him therefor. 

And in Bradford Corporation v. Pickles (b) it was held that this rule still 
prevailed even though the water was intercepted maliciously and for 
the purpose of forcing the plaintiff to buy out the defendant; for a 
lawful act does not necessarily become wrongful merely because the 
person doing the lawful act is actuated by indirect motives. In Grand 
Junction Canal Co, v, Skugar (c) it was held that although a landowner 
will not in general be restrained from drawing off the waters in the 
adjoining land yet he will be restrained if in so doing he draws off the 
water flowing in a defined surface channel through the adjoining dand. 
[8363 

Pollution of Underground Water. — ^While the law will not hinder a 
man from getting underground water by abstracting it from beneath 
his own land yet in accordance with the maxim Sic utere iuo id alienum 
non laedas, a man will be restrained by injunction from using his own 
land in such a way that water percolating beneath the land of another 
is thereby polluted. The leading case on this point is the case of 
Ballardv, Tomlinson, in wh.ichLmx>iJS.Y,LJ.,SB,id(d): . primd facie 

no man has a right to use his own land in such a way as to be a nuisance 
to his neighbour, and whether the nuisance is effected by sending filth 
on to his neighbour’s land, or by putting poisonous matter on his own 
land and allowing it to escape on his neighbour’s land, or whether the 
nuisance is effected by poisoning the air which his neighbour breathes, 
or the water which he drinks, appears to me wholly immaterial. . . . 
So, if a man chooses to poison Ms own well, he must take care not to 
poison waters which other persons have a right to use as much as 
himself.’ ’ [8873 

Protection of Underground Sources. — ^Where a water-supplying 
authority desire to protect the sources from which they derive their 
supply either from contamination or from depletion by the owners of 
neighbouring lands, then they will have to purchase such lands or enter 
into agreements. Thus, in order to protect the gathering grounds of a 
watershed from being developed it may be necessary to purchase them 
outright, as may also be the case where sterilisation of the land is 
essential to ensure that the undertakers carry out their statutory duty 
of affording to their consumers a pure and wholesome supply. 

As regards underground sources, water authorities have often to 
expend large sums of money on survey schemes and in obtaining 
authority froift Parliament before they undertake the sinking of wells 
for public supply. Yet, as the law stands, a person who has discovered 
through the work and expenditure of the water undertaking that there 
is an abundant supply of underground water to be had in any par- 
ticular locality, may purchase land and put down wells and thereby 

(a) (1859), 7 H L Cas 349 ; 29 L. J. (Ex.) 81 ; 44 Digest Z4^, 252, 

(b) [1895] A. C. 587 ; 60 J. P, 3 ; 44 Digest 35, 257. 

(c) (1871), 6 Ch. App. 4831 44 Digest 85, 254. 

id) (3885), 29 Ch. D, 115, at p. 126 ; 49 J. P. 692 ; 19 Digest 158, 1096. 
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deprive the water authority and through them the public of that which 
they need and on which they have spent money. 

• A' useful precedent was obtained by the Wolverhampton ^corporation 
in their Act of 19865 after they had shown , before Parliament how 
detrimental to the public interest the present position of the law can be. 
The protection which they obtained is as follows : 

Wolferhamptoii Corporation Act, 1936. For Protection of Corporation's 
Wells, Sect. 26 (1) (a). — It shall not be lawful for the owner or occupier of 
any land which is situate within a radius of two miles from the centre of the 
Hilton Pumping Station (Work No. 1 authorised by this part of this Act) to 
construct on any part of such land any new well or other work (or to enlarge 
any existing well or other work) for taking or intercepting underground 
water except with the consent in writing of the corporation unless the water 
to he abstracted from such well or other work is required by such owner or 
occupier solely for domestic or agricultural purposes on lands and premises 
belonging to or occupied by him or for the purpose of supplying solely for 
domestic purposes or for the purposes which are referred to in para, (i.) of the 
definition of ‘‘ agricultural purposes ” which is contained in sub-sect. (3) of 
this section the lands and premises of any neighbouring owner or occupier to 
whom a supply is being afforded for those purposes by such first-mentioned 
owner or occupier at the date of this Act nor except with the like consent to 
abstract or permit the abstraction for any purpose other than domestic or 
agricultural purposes of any water obtainable from any such new well or 
other work or from the enlargement of any such existing well or other work. 
In giving any such consent the corporation may attach thereto such conditions 
as they may think fit. 

A similar clause became sect. 28 (1) (a) of the Warrington Corpora- 
tion Water Act of 1938. There was no similar section enacted in 1939 
or 1940. [838] 

Proposals of Central Water Advisory Committee.— The First Report 
of the Central Advisory Water Committee of the M. of H. contains a 
report by a sub-committee on underground water which recommends 
amendments of the law for the purpose of protecting public underground 
water sources from competitive and indiscriminate abstraction of water 
by private persons to the detriment of public water supplies. The 
M. of H. is to be empowered “ to make orders defining areas in which 
control of the abstraction of underground water is necessary in the 
public interest” (para. 7). There are to be schemes of control ‘‘ in 
the defined areas as described “ not merely for the protection of public 
’ water supplies, but also for the protection of industrial or other users 
of underground water whose supplies might be unreasonably interfered 
with by the construction of new works in the vicinity of boreholes 
from which the existing supplies are derived ” (para. 11). 

As regards compensation, para. 13 states that : “ It is intended that 
the restrictions shall apply only in areas where the abstraction of 
additional water would be an Unreasonable interference with supplies, 
and thus against the public interest. At present, owners have no 
redress if the activities of their neighbours should interfere with, or 
even completely exhaust, the supplies under their land. The suggested 
procedure will, moreover, enure to the general good in the defined 
areas. We are agreed that it would be impracticable to provide for 
compensation in respect of any restrictions imposed under the scheme of 
control.” C8fi93 
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Duties OF, Local Authorities in regard to Water Supply 

. Bistribiitiott of Supplies. — By far the largest quantity of water is 
supplied by local authorities, joint boards 'and companies working 
under special Acts, a population of about twenty-seven million (over 
two-thirds of the total population in England and Wales), being supplied 
by local authorities and boards with special powers, and a population 
of about six million by statutory water companies. 

^ With one or two exceptions, all the local authorities and joint 
.boards supplying water under powers given by special Acts have limits 
of supply (that is, areas within which water may be supplied in detail) 
extending beyond the districts of the local authority or joint board. 
In many cases these outside limits of supply are extensive. For 
example, the Manchester corporation supplies Manchester and the whole 
or part of the districts of twelve other authorities, with a population 
in all of nearly one-and-a-half millions ; Liverpool corporation supplies 
Liverpool and the whole or part of the districts of eleven other authorities, 
with a population of over one million ; Birmingham corporation supplies 
Birmingham and the whole or part of the districts of six other authori- 
ties, with a population of over one million. The limits of supply of the 
Metropolitan Water Board comprise, in addition to the County of 
London, fifty-six boroughs and urban districts, two whole rural districts, 
parts of five other boroughs and urban districts and the whole or part 
of forty-two parishes in rural districts, with a total population of over 
seven millions. 

Many of the statutory companies also have wide limits of supply. 
The South Staffordshire Waterworks Company has limits comprising 
the Burton-upon-Trent, Dudley, Smethwick, Walsall and West Brom- 
wich county boroughs and the whole or part of twenty-five other 
non-county boroughs and districts with a total population of nearly 
one million ; the limits of the Newcastle and Gateshead Water Com- 
pany comprise Newcastle-upon-Tyne and Gateshead county boroughs 
and the whole or part of the districts of sixteen other authorities, with a 
total population of nearly 700,000 ; the Simderland and South Shields 
Water Company’s limits comprise the Sunderland and South Shields 
county boroughs and the whole or part of the districts of thirteen other 
authorities, with a total population of approximately 500,000. 

Many local authorities and statutory water companies also supply 
water in bulk to other local authorities and companies. 

The tendency of Parliament in recent years is to require supplies 
to outside areas to be given at cost price. While there is general 
acquiescence in this in principle, it is considered by some that account 
should be taken of the fact that the risk is left with the water undertaker 
providing the supply, any loss which cannot be met in some other way 
having to be borne by the local ratepayers of the district of the water 
undertaker. 

Whilst it ^ true that the great bulk of water supplied in England 
and Wales is furnished by waterworks under municipal ownership 
or under joint boards, statutory water companies still play a large part 
in this public utility service. 

Water supplies are in fact provided in the following ways : 

(1) By local authorities or joint hoards with statutory powers 

acting under the general law or special Acts ; 

(2) By companies with statutory powers. 

^ ::X.G.L. ''XIIL—Sfi 
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(B) By companies or private persons without statutory powers. 

(4) From public pumps, wells, etc., owned by local authorities 

and used for the gratuitous supply of water to the in- 
habitants of the district of the local authority. 

(5) From wells, springs' or streams, where facilities for obtaining 

been provided and the inhabitants of the parish 
have rights of access. 

(6) From sources provided, or permitted to be used, by private 

persons either partly for their own use and that of others or 
wholly for others. 

(7) From private wells or other sources for use only of the 

owners. 

There is no complete information of all supplies, public and private, 
A return obtained from water undertakers and local authorities was 
submitted to Parliament by the Local Government Board and published 
in 1914. It contained much information that was useful, but some of 
the statistics furnished were not reliable. 

The British Waterworks Association publish a ‘‘ British Waterworks 
Directory with Statistical Tables ” which is produced in co-operation 
with the M. of H. and contains a mass of information dealing with every 
phase of water supply from a statistical, engineering and scientific 
point of view, but being based on voluntary returns is not uniformly 
complete. 

In England and Wales there are 580 local authorities and 15 joint 
bodies supplying water under the P.H.As. ,• 260 local authorities and 
88 joint boards supplying water under powers given by special Acts ; 
178 companies acting under statutory powers, and about 80 companies 
without statutory powers. In addition, there are about 1,000 private 
proprietors supplying small areas. [8403 

Right to Demand a Supply of Water.— The right of any person to 
demand a supply of water is provided for in sect. 58 of the Waterworks 
Clauses Act, 1847 (incorporated in the P.H.A., 1986). The right only 
extends to water for domestic purposes and can only be exercised upon 
the prior fulfilment of the conditions laid down, viz. : that the owner 
or occupier of a dwelling-house or part of a dwelling-house must have 
(a) laid his communication pipe as prescribed by the Waterworks 
Clauses Act, 1847, sects, 45 to 52, and sects. 121 and 279 of the P.H.A., 
1986, and (b) paid or tendered the water rate payable in respect of a 
supply of water to the premises. 

Sect. 85 of the Waterworks Clauses Act, 1847, provides that the 
undertakers shall cause pipes to be laid down and water to be brought 
to every part of their limits of supply if so required by so many owners 
or occupiers in any particular part, provided that the aggregate amount 
of water rates to be paid by them at the rates specified in the special Act 
amounts to not less than one-tenth {dd) of the capital cQst of providing 
and laying the pipes. Furthermore, the persons requisitioning must 
bind themselves by agreement to take a supply for three successive 
years at least. This provision is not incorporated in the P.H.A., 
1986. 

By sect. 1 (2) of the P.H.A,, 1936, “ local authority ’’ means the 
council of a borough, urban district or rural district. 

(dd) In many recent Acts the amount has been increased to one-eighth. 
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■ Sect. Ill of the P.H.A., 1936 {e\ provides as follows : : 

^ Duty .of Local Authority with Respect to Water Supplies tdthin their 
District—'' It shall be the duty of every local authority : 

(i.) to take from time to time such steps as may be necessary for 
ascertaining the sufficiency and wholesomeness of the water 
supplies within their district ; and 

(ii.) for the purpose of securing, so far as is reasonably practicable, 
that every house and school has available within a reasonable 
distance a sufficient supply of wholesome water for domestic 
purposes: (a) to provide a supply of water to every part 
of their district in which danger to health arises from the 
insufficiency or unwholesomeness of the existing supply, and 
a general scheme of supply is required and can be carried out 
at a reasonable cost ; and (b) without prejudice to their 
obligations under the preceding sub-paragraph, to exercise 
their powers under this Part of this Act of requiring owners 
of houses to provide a supply of water thereto,’’ p4l3 

Powers of Local Authorities. — ^For the purpose of providing their 
district or any part of it with water, the local authority may construct 
or take on lease any waterworks, and, with the sanction of the Minister, 
purchase by agreement any waterworks, or water or any rights, powers 
or privileges relating to the supply of water or any undertaking which 
supplies water in their district ; and they may contract for a supply of 
water (sect. 116(1)). Sect. 116 (2) stipulates that a local authority 
shall not take any steps for supplying water in any part of their district 
in which they are not already supplying water, and which is within the 
limits of supply of any statutory water undertakers, without the consent 
of those undertakers : provided that consent shall not be unreasonably 
withheld, and any question whether or not consent is unreasonably 
withheld shall be referred to the Minister of Health, whose decision 
shall be final. They may purchase land by agreement (/), and, with 
the consent of the Minister, borrow money for the purpose (g). If 
they wish to purchase land compulsorily, they may apply to the Minister 
for a provisional order (h), (Under the Public Works Facilities Act, 
1930 (i), a temporary measure, but continued from 1985 each year 
under the Expiring Laws Continuance Acts, compulsory powers for the 
acquisition of land can be obtained by order of the Minister.) Powers are 
not available to them under the P.H.As. (and can therefore be obtained 
only by special Act) to acquire water rights compulsorily ; nor may they 
take water from streams or rivers unless the local authority obtain the 
consent of all riparian interests likely to be affected (in practice usually 
an impossible task) (j). Where two or more authorities require a supply 
of water jointly as being a more economic proposition than individual 
supplies this is done either by a joint board under special Act or the 
larger authority takes powers to extend its limits of supply as necessary. 
Because of the lack thereof a large number of local authorities find it 
necessaiy to a|>ply to Parliament for powers, and, as previously stated, 
there are nearly 800 local authorities and joint boards working under 
special Acts. 

(e) 29 Halsbury’s Statutes 407. (ee) See note (n), p. 404, post. 

If) L.G.A., 1933, s. 157 ; 26 Halsbury’s Statutes 391. 

(g) im., ss. 195, 218 ; ildd,, 412, 424. 

(h) 1936, s. 306 ; 29 Halsbury’s Statutes 517. 

(i) 28 Halsbury’s Statutes 769. 

(J) See P.H.A., 1986, ss. 831, 832 ; 29 Halsbury’s Statutes 631. 
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Until tfre P.H.A., 1936, a lo,cal authority had no power to supply 
premises outside their district (often the most sensible course to adopt 
for the, supply of areas adjoining large urban areas), but sect.' 113 of that 
Act (&) now. provides that : 

: , ‘Mf the Minister is satisfied that the owners, or occupiers of premises 
in , any area outside the district of a local authority who supply 

' water under this Act desire to obtain a supply of water from that 
authority, and that the giving of the supply is not likely to 
interfere with the supply of water for domestic or other purposes' 

. within the district of that authority, he may, ' on the application, 
of that authority,, and with the, consent of the local authority 
within whose district, and of any statutory water undertakers 
within whose limits of supply the area is situate, by order authorise 
the applicants to supply water in that area or any part thereof, 
on such conditions as may be specified in the order ; provided that 
consent shall not be unreasonably withheld, and any question 
whether or not consent is unreasonably withheld shall be referred 
to the Minister, whose decision shall be final.’’ 

The rights of the statutory water undertakers in the case of a local 
authority supplying water, with consent of the undertakers under 
sect. 116 (2) or by order of the Minister under sect. 113 (Z), are safe- 
guarded by sect. 117, which enables the undertakers to assume the 
supply of water to the premises within their limits on giving one month’s 
notice to the supplying authority that they are able and intend to give 
a supply of water to the premises in question. [8423 

Quality o! Water Supplied. — ^Under the P.H.A., 1936, sect. 115 (w), 
a local authority must secure that the water in any waterworks belonging 
to them from which water is supplied for domestic purposes is whole- 
some (n). 

Damage by Water not Cut Off. — Undertakers who have been re- 
quested and have agreed to cut off water during a consumer’s temporary 
absence may be liable in damages for failure to do so (o). 

Protection of Water Supplies from Pollution.—Sect. 61 of the Water- 
works Clauses Act, 1847 (oo), contains a general protection against the 
fouling of water ; it provides for a maximum penalty of £5 against ; 

“Every person who shall bathe in any stream, reservoir, aqueduct 
or other waterworks belonging to the undertakers or wash, throw or 
cause to enter therein any dog or other animal. 

“ Every person who shall throw any rubbish, dirt, filth, or other 
noisome thing into any such stream, reservoir, aqueduct or other 
waterworks as aforesaid, or wash or cleanse therein any cloth, wool, 
leather or skin of any animalvor any clothes or other thing ; 

Every person who shall cause the water of any sink, sewer or drain, 
'.steam, engine, boiler or other filthy water belonging to him or under his ' 
control, to run or. be .brought into any: stream,, reservoir^ aqueduct or 

(^) 29 Halsbury’s. Statutes 408. , . ' ' (O' 408, 409. ' (m) Ibid., mi, 

(n) In Bead 'Y, Croydon Corpn,, '(1988] 4 All E. ,R. 631 ; 103. J. P. 25 ; Digest 
(Supp.), a local authority who supplied water were held liable in damages by reason 
of its being infected with typhoid through their negligence. See Circular 1771, 
dated January 30, 1939, issued from the M. of H. with a “ Memorandum on the 
Safeguards to be adopted in the day to day Administration of Water Undertakings,” 
printed In Lumley's Public. Health' (11th ed.), Vol. III. 

(o) 20 Halsbuiy*s Statutes 206.. ■ 

(oo) WaUon v, Suiim Mstrict Water Co, (1940), 104 J. P. 336. 
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other waterworks: belonging to the undertakers^ or' shall do any other 
act whereby the water of the undertakers shall be fouled,” 

There is a further daily penalty of 20^. for each day that the offence 
is continued. 

Sects, 62 to 67 (p) provide especially against the fouling' of water 
by persons manufacturing gas, and provide ' for heavy penalties in The 
case where one of the specific, offences dealt with therein has been 
committed. There are analogous provisions contained in sects, 21 
to 28 of thC' Gasworks Clauses Acts,. 1847 (g), 

. These provisions are incorporated in local Acts and in the P.H.A., 
19S6, and the Model Water Bill provides a standard clause substantially 
along the lines of sect. 182 (1) of the P.H.A., 1986, which gives power to 
make bye-laws to deal with waste, misuse, undue consumption, erroneous 
measurement and contamination of water (r). 

Sect. 140 of the P.H.A,, 1986 (s), provides for the protection of the 
public from polluted water. 

If a local authority are of opinion that the water in or obtained from any 
well, tank or other source of supply not vested in them, being water which is, 
or Is likely to be, used for domestic purposes, or in the preparation of food 
or drink for human consumption, is, or is likely to become, so polluted as 
to be prejudicial to health, the authority may apply to a court of summary 
jurisdiction and thereupon a summons may be issued to the owner or occupier 
of the premises to which the source of supply belongs, or to any other person 
alleged in the application to have control thereof. Upon the hearing of the 
summons, the court may make an order directing the source of supply to be 
permanently or temporarily closed or cut off, or the water therefrom to be 
used for certain purposes only, or such other order as appears to the court to 
be necessary to prevent injury or danger to the health of persons using the 
water, or consuming food or drink prepared therewith or therefrom. The 
court shall hear any user of the water who claims to be heard, and may cause 
the water to be analysed at the cost of the local authority (sect. 140 (1), (2)). 

On failure to comply with an order made under the section, the 
court may, on the application of the local authority, authorise them to 
do whatever may be necessary for giving effect to the order, and any 
expenses reasonably incurred by the authority in so doing may be 
recovered by them from the person in default (sect. 140 (8)). 

By sect. 141 (t) any well, tank, cistern, or water-butt used for the 
supply of water for domestic purposes which is so placed, constructed 
or kept as to render the water therein liable to contamination pre- 
judicial to health, shall be a statutory nuisance for the purposes of 
Part III. of the Act. £8483 

Public Wells, Pumps, etc, — Sect. 124 («^) provides that all public 
pumps, wells, cisterns, reservoirs, conduits and other works used for the 
gratuitous supply of water to the inhabitants of any part of thC' district' 
of a local authority shall vest in and be under the control of the authority, 
and the authority may cause the works to be maintained and supplied 
with wholesome water,, or may substitute, maintain and supply with 
wholesome wp-ter other such works equally convenient. If the local 

: , (p) 20 .Halsbury’s. Statutes 207— -208,.; 

. fg) ' 8 Halsbury’s Statutes 1228— 1225. . 

(f) As to bye-laws, geuerally, see post^ p.416,. and title Bte-Laws. For special 
requirements for confirmation of bye-laws relating, to water, see 1986, 

s. 182 (7) ; 29 Halsbuiy’s Statutes 420. 

(s) 29 Halsbury’s Statutes 425, 

(0 Mid., 426. ■ . 

(u) Ibid., 414. 
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authority are satisfied that any such works are ^ no longer required, or 
that the water obtained from any such works is polluted and that it 
is not reasonably practicable to remedy the cause of the pollution, they 
may close those works or restrict the use of the water obtained therefrom. 

A local authority may construct works for supplying water for the 
gratuitous use of any inhabitants who desire to take it not for sale but 
for domestic purposes (sect. 124 (3)). This power is subject to s. 116 (2) 
under which a local authority cannot supply within the limits of statu- 
tory w’ater undertakers without their consent, such consent not to be 
unreasonably withheld. [8443 

Powers of Parish Council.— By sect. 125 (1) (itj) a parish council may 
utilise any well, spring or stream within their parish and provide 
facilities for obtaining water therefrom, and may execute any works, 
including works of maintenance or improvement, incidental to, or 
consequential on, any exercise of that power ; but this provision does 
not authorise them to interfere with the rights of any person, nor does 
it restrict, in the case of a public well or other works, powers of the 
local authority under sect. 124 {supra), 

A parish council may contribute towards the expenses incurred 
by any other parish council, or by any other person, in doing anything 
authorised by the preceding provision (sect. 125 (2)) (aj). [8453 

Mains AND Pipes 

Powers of Local Authority to Lay Maius. — ^Sect. 119 of the P.H.A., 
1986(a), provides as follows : “ A local authority who supply, or are 
about to supply, water under this Act shall have the like powers and 
duties and be subject to the like restrictions in respect of the laying 
and maintenance of water mains within or without their district, as, 
under the provisions of Part 11. of this Act, they have and are subject 
to in respect of the construction and maintenance of public sewers 
within or without their district, as the case may be.” The powers and 
restrictions referred to are dealt within the title Sewees and Deains. 

Sect. 279 of the P.H.A., 1936 (i^), also incorporates (with slight 
modifications) the general power contained in sect. 28 of the Water- 
works Clauses Act, 1847 (c), which enables the undertakers to break up 
the soil and pavement of streets and bridges within their limits of 
supply and open and break up any sewers, drains or tunnels within 
or under such streets and bridges and lay down and place within those 
limits pipes, conduits, service pipes and other works and engines, and 
from time to time repair, alter or remove them. For the purpose they 
may remove and use all earth and materials in and under such streets 
and bridges, and do all other acts deemed necessary for supplying water 
to the inhabitants of the district within their limits of supply. They 
must, however, do as little damage as possible and make compensation 
for damage done in the execution of these powers. (See also title 
Breaking UP OF Roads.) [8463 

Communication Pipes to be Laid by the Local Authority.— The 
water authority must upon the request of the owner, or of the occupier 
with the consent of the owner, of any dwelling-house in any street in 
which pipes have been laid down by them and upon payment or tender 
of the proportion of the water rate payable, lay down communication 
pipes and other necessary works for the supply of the premises with 

(ju) 29 Haisbury’s Statutes 415. (a) 411. 

(b) Ibid,, 501. (c) 20 Haisbury’s Statutes 196. 
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water for domestic or other purposes (Waterworks Glauses Act, 
1847, sect. 44) (d). The provision in sect. 44 requiring the consent of 
the owner is excluded from the incorporation of that section in sect. 120 
of the 1986 (fM), and has been excluded from incorporation with 

local Acts for many years past. \ ^ 

There is a daily penalty for refusing to lay the pipes (sect. 45) (e). 

Where the occupier refuses to pay or where the premises are 
unoccupied for a period of a year demand may be made of the owner 
for the cost of laying the communication pipes, and if he refuses to pay, 
the pipes may be removed and the costs incurred recovered (sect. 
46) (e). [847] 

Communication Pipes to be Laid by the Inhabitants.— Where the 
premises are of greater value than £10 annually, sect. 48 of the Water- 
works Clauses Act, 1847(g), provides for the pipes to be laid by the 
owners or occupiers. The consent of the owners and occupiers of the 
ground through which the communication-pipe is to be laid must be 
obtained and certain other conditions fulfilled as to payment or tender 
of the water rate, use of proper materials and notice to the authority. 
The actual connection to the main must be made under the super- 
vision of an officer of the water authority, and two days’ notice must be 
given (sect. 49) (g). Such pipes may be removed by the owner, upon 
giving six days’ notice to the water authority, failure to give which 
involves a penalty (sect. 51) (h). [3483 

The P.H.A., 1986, sect. 121 (t), further provides as follows : 

“ (1) Subject to the provisions of Part XII. of this Act with respect to 
the breaking open of streets, and to the following provisions of this section, 
any owner or occupier of premises entitled xmder this Act to take a supply of 
water from the mains of a local authority may break open any street for the 
purpose of laying any necessary communication pipe and for the purpose 
of inspecting, repairing and renewing any communication pipe serving his 
premises. 

“ (2) A person who proposes to lay a pipe from his premises to com- 
municate with a main of the local authority shall give to the authority notice 
of his proposals and they may, within twenty-one days after the receipt 
thereof, give notice to him that they intend themselves to make the com- 
munication and if, after such a notice has been given to him, he proceeds 
himself to make the communication, he shall be liable to a fine not exceeding 
fifty pounds. 

^V(S) Where a local authority have given such a notice as aforesaid, they 
shall have all such rights in respect of the making of the communication as 
the person desiring it to be made would have, bux it shall not he obligatory 
on them to make the communication until the cost of the work as estimated 
by their surveyor has been paid to them, or security for payment has been 
given to their satisfaction. 

(4) If any payment so made to the local authority exceeds the expenses 
reasonably incurred by them in the execution of the work, the excess shall be 
repaid by them and, if and so far as those expenses are not covered by the 
payment, if any, made to them, they may recover the expenses, or the balance 
thereof, from the person for whom the work was done. . 

“ (5) For the purposes of this section, the making of the communication 
with a main includes all such work as involves the breaking open of a street.” 

There is a growing practice in recent years for the water authority 
to take over the responsibility for communication-pipes which is 


(d) 20 Halshury’s Statutes 201. 

(e) 20 Halsbury’s Statutes 202 
(1^) Ibid,f 204. 


{dd) 29 Halshury’s Statutes 412. 

(g) lMd., 200. 

(») 29 Halsbmy’s Statutes 413. 
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considered to be a part of the service to be rendered by the water under- 
takers. This follows upon the recommendation of the Legislative Sub- 
committee of the Advisory Committee on Water of the M. of H. (1929). 

The usual clauses are to be' found in the Barnet District. Gas and 
Water Act, 1937 (sects. 24— 26). [8493 

Finance 

Capital and Loans.— The provision, of large water supplies is 
expensive. It is not possible to .give an estimate of the total capital 
expended on the existing waterworks of the country ; there are many 
sources and works, including impounding reservoirs, still in use, of 
which the principal capital outlay has long been paid off. 

Ill 1895~1896thegrossoutstandingdebt of local authorities in respect 
of water supply was £43,900,000 ; in. 1932-1933 it was £168,600,000. The 
total gross outstanding local debt for the year 1932-1933 for trading 
services was approximately £476,000,000, so that capital expenditure 
on water supply accounted for rather more than one-third of the whole— 
namely, 354 per cent. This figure compares with the capital invested 
in companies, which amounts to rather more than £30,000,000. Of the 
total of £476,000,000 outstanding capital local debt for 1932-1393 about 
50 per cent, is post-war expenditure, particularly on the development 
of electricity; and the pre-war expenditure on water supply was, of 
course, much less expensive than post-war schemes. These figures 
take no account of debt redemption. The changed monetary conditions 
in the national post-war economy must be given due weight in assessing 
the importance of water supply as a municipal trading enterprise (&). 

Capital costs form a large proportion (on the average about 51 per 
cent.) of the total costs of water undertakings, and this renders 
imperative the exercise of care in the planning and provision of 
waterworks. 

Local authorities acting under the P.H.As. who wish to borrow 
money for waterworks must obtain the sanction of the Minister, and 
the loan periods usually allowed by the Minister vary from 10 to 60 
years — 60 years being allowed for land ; 40 to 50 years for the more 
durable works, such as large dams and tunnels for large mains ; 30 
years for mains ; 20 years for reinforced concrete reservoirs, 15 years 
for machinery and 10 years for the more perishable equipment. Local 
authorities working under special Acts normally obtain necessary 
loan sanctions by the Acts, and Parliament usually allows somewhat 
longer loan periods than the Minister, 60 years being a common period 
for land and large reservoirs and 40 to 50 years for other waterworks. 

Statutory water companies are authorised by their special Acts 
or provisional orders to raise the necessary capital by (a) the issue of 
ordinary or preference , shares, „ and (b) borrowing by the issue of 
debenture stock or by mortgages on- the undertakings, the amount which 
may be borrowed being usually limited to one-half of the issued share 
capital. [ 8503 , ' , ,, 

Profits.— As regards local authorities, before 1923, Parliament in 
general authorised the application of .any surplus profit, after payment 
of all capital charges and running costs, to the relief of the borough or 
general rate. The more recent trend, however, has been for provisions 
to be inserted in such bills promoted, by local authorities, designed to 
ensure as -far as possible that the water undertakings shall be carried on 

(k) The word “ war ” in this paragraph refers to that which began in 1914 . 
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as non-profit-making departments, any surpluses accruing in the accounts . 
being applied to the reduction of water rates and charges. [851 J 

Water Rates and Charges. — ^From^ an involved and complicated 
system of charges for water (including charges according to the number 
of chimneys as indicating the number of habitable rooms) we have 
at length reached the relatively simple method of calculation in use 
to-day... 

The domestic rate is chargeable upon the annual value (as variously 
defined), and not upon the quantity consumed, Parliament' having 
deliberately adopted the principle of what is known as “ the sanitary 
argument..’’ The Royal Commission of 1869, presided over by the Duke; 
of Richmond, insisted that the supply of water, as a necessity of life 
and health, must not be left optional. This led to the negative definition 
in sect. 12 of the Waterworks Clauses Act of 1863 (^), enumerating what 
are not ‘‘ domestic purposes,” which has been largely added to by 
subsequent special Acts to exclude additional modern uses. 

Local authorities, joint boards and companies whose powers are 
derived from special Acts will normally have powers analogous to those 
^iven by the P.H.A., 1936, and the Waterworks Clauses Act, 1847, 
with or without modifications to suit local or peculiar circumstances. 

The po wers of the general law to charge for water supplied are, for 
local authorities, to be found in the P.H.A., 1936, sects. 126 to 131 {m) ; 
for other statutory undertakers sects. 68 to 74 of the Waterworks 
Clauses Act, 1847 (n), apply, unless varied in a particular Act by which 
they are incorporated. These sections are (with the exception of 
sect. 72) incorporated in the P.H.A., 1936, by sect. 120 (o), which pro- 
vides, however, that the provisions with respect to the payment and 
recovery of water rates so incorporated shall have effect subject to 
subsequent provisions with respect to charges for water, i.e. sects. 126 
to 131 (m). [852] 

Domestic Charges.— By sect. 126 (1) a local authority who supply 
water for domestic purposes may charge in respect thereof a water 
rate. The rate is to be assessed on the net annual value of the premises 
as appearing in the valuation list for the time being in force or, if that 
value does not appear in the valuation list, on the net annual value 
of the premises as determined, in the event of dispute, by a court of 
summary jurisdiction. A minimum charge applicable in all cases to 
premises supplied with water may be fixed by the local authority. 

Water may also be supplied by meter, or otherwise, on such terms 
as may be agreed and the local authority have the like powers for 
recovering water charges under agreements as they have for recovering 
water rates (sect. 126 (2)). 

In addition to the charge for domestic purposes, a reasonable 
additional charge may be made in respect of water used : 

(a) in any fixed bath having a capacity in excess of fifty gallons ; or 

(b) by means of a hose-pipe or similar apparatus, either for horses 

or jfor washing vehicles. 

These additional charges may be recovered as part of the water 
rate, and if any question arises as to whether any such charge is reason- 
able or not, the matter is to be referred to the Minister, whose decision 
is final (sect. 126 (3)). 

(I) 20 Haisbury’s Statutes 223. ' : (m), 29' Halsbury’s Statutes 415 — 419. 

(n) 20 Halsbuiy’s Statutes 208 — ^210, ■ {o) 29 Halsbury’s' Statutes 412. 
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It is the duty of the local authority to levy a water rate, and any 
ten persons rated to the general rate in a borough or urban district, 
or any five persons rated to the general rate in a contributory place 
in a rural district, if aggrieved by the refusal of the local authority to 
make charges in respect of all water supplied by them under the 
1936, in that borough, district or contributory place or by their refusal 
to make such charges as those ratepayers deem reasonable and adequate, 
may appeal to the Minister, and the Minister may make such order 
in the matter as he thinks fit (sect. 126 (4)). 

Under the Waterworks Clauses Act, 1847, sect. 68 (p), unless 
otherwise prescribed by the special Act, water rates are payable accord- 
ing to the annual value of the tenement supplied with water, and in the 
event of dispute the matter is to be settled by two justices. This 
provision is incorporated in the P.H.A., 1936, but must be read subject 
to that Act, and by sect, 120 (^) a court of summary jurisdiction is 
substituted for two justices. [853] 

Meter Suppliers, — ^Where an application is made to the M. of H. by 
a local authority, sect. 127 (7*) provides that he may fix a maximum 
charge per thousand gallons for a supply of water by meter, subject to 
the right of the authority to make such minimum charge, if any, as 
he may fix. Notice of application to the Minister of Health must be 
given by the local authority to interested parties as directed by the 
Minister. Where the Minister has fixed a maximum charge for meter 
supplies the local authority may require that all water supplied by them 
to : (a) any premises used partly as a house and partly for any business, 
trade or manufacturing purpose for which water is required by the 
same occupier, or (b) any public institution, or (c) any hospital, 
sanatorium, school, club, hostel, assembly hall, place of public enter- 
tainment, restaurant, hotel, or licensed premises, within the meaning 
of that expression as used in the Licensing (Consolidation) Act, 1910 (^), 
or (d) any boarding-house capable of accommodating twelve or more 
persons, including the persons usually resident therein, shall be taken 
by meter. Where there is installed ; (a) a water-cooled refrigerating 
apparatus, (b) any apparatus depending while in use upon a supply 
of continuously running water, or (c) any apparatus used for softening 
water which requires water for cleaning, regenerating, motive power or 
similar purposes, and there is also a supply of water for domestic 
purposes the consumer may be required to take all the water by meter 
at the meter rates. This, however, does not apply to an apparatus 
used for softening water, if one such apparatus only is. used, and the 
water softened thereby can be drawn off into a receptacle at one point 
only and is used sokly for domestic purposes. [[854] 

Sect. 184 (i) provides as folios : 

Oharges for Hire of, and Eepairs to, Meters.— ‘ A local authority 
may under the P.H.A. and under sect. 14, Waterworks Clauses Act, 
1863, make a charge for any meter provided by them, and then have 
the like powers for recovering any such charges as they have for 
recovering water rates. 

^‘(2) The local authority shall at their own expense keep any meters 
let on hire by them to any person in proper order for correctly registering 

^ ip) 20 Halsbury’s Statutes 208. (q) 29 Halsbiuy’s Statutes 412. 

(r) 416. • («) 9 Halsbury’s Statutes 985. 

(t) 29 Halsbu^’s Statutes 421. 
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the supply of water and, if they fail so to do, that person shall not be 
liable to pay rent for the meter while the default continues.” 

Pipes and fittings rented from the water undertaker are not subject 
to distress, nor can they be taken under execution levied on the occupier 
of premises.'- C855J ' ■ 

Charges for Water Supplied by Standpipe.— By sect. 128 (u), where a 
local authority— who supply water under the Act — have provided a 
standpipe or constructed a well or cistern, from which persons may 
obtain water, water rates may be recovered from the owner or occupier 
of every house within two hundred feet of that standpipe, well or 
cistern ; but if any such house has, from other sources and within a 
reasonable distance, a supply of wholesome water sufficient for the 
domestic purposes of the inmates, no water rate is recoverable from the 
owner or occupier of the house, unless and until water from the stand- 
pipe, well or cistern is used by inmates of the house. 

The provision, moreover, does not authorise a charge for water 
supplied from a standpipe, well or cistern which is used for the gratuitous 
supply^ of water to the inhabitants and which is vested in the local 
authority under sect. 124 (1) (a) or which has been constructed under 
sect. 124 (S) (a) of the Act. [856] 

Common Communication Pipes. — It is provided by sect, 69 of the 
Waterworks Clauses Act, 1847 (b), that where several premises are 
supplied by a common pipe, each occupier or owner is liable for payment 
of water rates in respect of the supply as if they had been supplied by 
separate pipes, and this provision is incorporated in the P.H.A., 1986 
(by sect. 120) (c). [8573 

Watee Rates 

By sect. 70 of the Waterworks Clauses Act, 1847(d), water rates 
are payable in advance by equal quarterly instalments, the first pay- 
ment being made when the pipes are connected or the agreement made. 
By sect. 130 of the P.H.A., 1936 (e), a local authority may resolve that 
the water rates shall be payable in advance by half-yearly instalments, 
in respect of half-years commencing on April 1 and October 1 ; but no 
proceedings are to be commenced for the recovery of any instalment 
until the expiration of two months from the first day of the half-year 
in respect of which it has been demanded. Where premises are occupied 
for only a part of the half-year then only the appropriate proportion 
of the water rate according to the number of days’ occupation can be 
charged, and any excess paid either by the owner or occupier can be 
recovered by them. 

Where, however, the local authority have not passed a resolution 
under sect. 130, then rates will be payable quarterly in advance under 
sect. 70 of the Waterworks Clauses Act, '1847; and sect. 71 of that Act 
provides that where a person gives notice to discontinue the supply of 
water or remove from his dwelling-house between any two quarter 
days then h^ must pay the water rate up to the next quarter day. 
Both of these sections are incorporated in the P.H.A., 1986 (bv sect. 
120 ). 

By sect. 131 of the P.H.A., 1936 (/), where there is an alteration to 

(u) 29 Halsbury’s Statutes 417. ' (a) Ibid», 414. 

(b) 20 Halsbury’s Statutes 208. (c) 29 Halsbur^^’s Statutes 412. 

(d) 20 Haisbury’s Statutes 209, (e) 29 Halsbury’s Statutes 418. 

(/) Ibid,, 419. 
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'the valuation list for the time being in forcCj then for the purpose of 
calculating the amount due in respect of any water rate payable 'Under 
this; Act the alteration has a retrospective effect and operates as -from 
the date when it has effect for the purposes of the general rate ; and 
any excess payment or deficiency in payment is to be allowed to the 
consumer or paid by him accordingly. £^58] 

Recovery of Water Rates, — The provisions for recovery of water 
rates are to be found in sect. 74 of the Waterworks Clauses Act, 1847^ 
and sect. 21 of the Waterworks Clauses Act, 1868 (g). 

. Sect. 74 of the Act of 1847 provides that in the event of non-payment 
of water rates the undertakers may cut off the supply and recover the 
amount due if less than £20 together with the expenses of cutting off 
and costs of recovering the rate ‘‘ in the same manner as any damages 
for the recovery of which no special provision is made ” in that Act 
(see sect. 85) or the special Act. If the amount due is over £20 it may 
be recovered together with the expenses of cutting off in any court of 
competent jurisdiction, i.e. generally, the High Court or county court. 

The authority may also recover any rate or sum due together with 
costs in a court of competent jurisdiction under sect. 21 of the Act of 
1863. Where proceedings are taken in a court of summary jurisdiction 
the six months’ period of limitation under the Summary Jurisdiction 
Acts applies : it does not, however, apply where proceedings are taken 
in a civil court (/i). [859] 

Compounding. — ^The practice of compounding with the owner of 
property for the payment of water rates and the allowance of discount 
is controlled by sect. 129 of the P.H.A., 1936 (i) (where that Act applies), 
which provides as follows : 

‘‘ (1) Where a local authority supply water under this Act to a house, 
or to a part of a house occupied as a separate tenement, and the owner thereof 
is, under sub-sect. (1) of sect. 11 of the R. V.A., 1925 (j), as amended by 
any subsequent enactment, rated instead of the occupier, the owner instead 
of the occupier shall, if the authority so determine, pay the rate for the supply 
of water, but nevertheless the rate may be demanded and recovered by them 
from the occupier and, if it is so recovered, the occupier shall, unless as between 
himself and the owner he is liable to pay the rate, be entitled to deduct the 
amount so paid from his rent : 

“ Provided that an occupier shall not be required to pay at any one time 
any sum in excess of the amount which was due from him on account of rent 
at, or has become due from him on account of rent since, the date on which 
he received a demand from the local authority together with a notice requiring 
him not to pay rent to hisiandlord without deducting the sum so demanded. 

‘‘ (2) An owner of premises to which a determination of the local authority 
under this section applies shall, if he pays the amount due by him in respect 
of a water rate before the expiration of one-half of the period in respect of 
which the rate is payable, . or before such later date as may be specified by 
the authority, be entitled to an allowance calculated at the same rate per 
cent, as the allowance which is made to him in respect of a general rate under 
para, (a) of sub-sect. (1) of sect. 11 of the R, & V.A., 1925, as amended by any 
'subsequent enactment.” ’ , ■ , 

This section follows sect. 72 of the Waterworks Clauses Act, 1847 (&), ' 
which is. not' incorporated by sect. 120 of this Act, but has b een made 

fey'gO^Haisbury’s Statutes 220. ^ ' • T ^ 

(k) Metropolitan Water Board y. Bwnn, [1918] 8 K. B. 181 ; 102 J. P. Jo, 256: 
48 Digest 1098, 243. ■ ' ■ .;'c 

(i) 29 Halsbury’s Statutes 418. 

(j) 14 Halsbury’s Statutes 682'. j see title Rates and Batino. 

(k) 20 Halsbury’s Statutes 209. , 
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discretionary -according to local Act precedents and modified so as to 
make the law as to general rates and water' rates similar. Sub-sect. (2) 
is new and follows local Act precedents'. ■ The expression occupied 
as a separate tenement ” presumably means ' a tenement capable of 
being separately assessed for rating purposes. The term ‘‘ owner ” is 
defined in sect. 343 (/) as meaning “the person for the time being ^ 
receiving the rack-rent of the premises in connection with which the 
word is used, whether on his own account or as agent or trustee for any ^ 
person, or who would so receive the same if those premises were let at a 
rack-rent. ’’ [860] 

Guarantee to Water Companies. — ^A local authority may undertake 
to pay to any person supplying water, or guarantee payment to any 
such person of, such periodical or other sums as may be agreed as a 
consideration for that person giving a supply of water, so far as he can 
lawfully do so, within any part of the authority’s district, and executing 
any works necessary for that purpose (sect. 123) (m). [861] 

Supply of Water to New Houses. — ^Sect. 137 of the P.H.A., 1936 (?i), 
provides that : “ Where plans of a house are, in accordance with building 
bye-laws, deposited with a local authority, the authority shall reject 
the plans unless there is put before them a proposal which appears to 
them to be satisfactory for providing in-, or within a reasonable distance 
of, the house a supply of wholesome water sufficient for the domestic 
purposes of the inmates ; and they are satisfied that the proposal 
can and will be carried into effect.” 

Any question arising under the sub-section as to whether the local 
authority ought to pass the plans may be determined by a court of 
stimmary jurisdiction (sect. 137 (1)). The definition of “house” in 
sect. 343 does not include a lock-up shop. 

Where the plans have been passed, but the proposals for providing 
a supply of water as required by sect. 137 (1) have not been carried into 
effect, then the local authority must give notice to the owner of the 
house, prohibiting its occupation until such time as they are satisfied 
that such a supply has been provided and have granted a certificate 
to that effect. 

Any person aggrieved by the refusal of the local authority to grant 
such a certificate may apply to a court of summary jurisdiction for an 
order authorising the occupation of the house and, if the court is of 
opinion that a certificate ought to have been granted, the court may 
make an order authorising the occupation of the house, and such an 
order shall have the like effect as a certificate of the local authority 
(sect. 137 (2)). 

There is a penalty by way of fine of not more than £10 and 40s. 
a day for contravention of these requirements. [862] 

Houses Already in Occupation.— Sect. 138 (o) gives power to the local 
authority to give notice to the owner of an occupied, house requiring 
him within adbime specified therein to provide, or secure the provision 
of, a supply of water to the premises. 

This power, however, can only be exercised under three conditions, viz. : 

(a) that the house has not, either in the house or within a reasonable 
distance thereof, a supply of wholesome water sufficient for the 
domestic purposes of the inmates ; and 

(I) 1930; 29 Halsburv’s Statutes 538. (m) 29 Halsbury'S Statutes 414. 

(n) Ibid., 422 ^ (o) Ibid., 423. 
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(b) that such a supply ought to be provided by the owner of the 

house ; and 

(c) that, if such a supply is afforded by the authority or other 

water undertakers, there will not be payable by the consumer 
in respect of water supplied any charge in excess of the 
ordinary charge made in respect of a supply of water for 
domestic purposes to houses in the area to which such a supply 
is given (sect. 138 (1)). 

Condition (c) refers to money “ payable by the consumer in respect 
of water supplied” and is, therefore, a reference to the water rates, 
and has no relation to capital cost, which is dealt with below. 

If the above conditions are fulfilled with respect to each of two or 
more houses, and the local authority are further satisfied that the needs 
of those houses can most conveniently be met by means of a Joint 
supply, they may similarly require a Joint supply to be afforded (sect. 
138(2)). 

If the owner of the premises fails to carry out the requirements of 
the local authority, the latter may themselves provide, or secure the 
provision of, a supply of water to the house or houses and may recover 
any expenses reasonably incurred by them in so doing from the owner 
of the house, or, where two or more houses are concerned, from the owners 
of those houses in such proportions as may be determined by the 
authority or, in case of dispute, by a court of summary Jurisdiction ; 

Provided that an owner shall not be required to pay more than 
twenty pounds in respect of any one house (sect. 138 (3)). 

But it is provided that where any houses, with respect to which the 
local authority are, by reason of notices not having been complied with, 
in a position to carry out the work of providing a proper supply, are 
within the limits of supply of statutory water undertakers, and the 
owners or occupiers could lawfully demand a supply of water under the 
conditions laid down by sect. 35 of the Waterworks Clauses Act, 1847, 
or under that section as modified by any enactment regulating the 
undertaking, the local authority may themselves make such a requisition, 
and the undertakers must comply therewith as if it had been made by 
the owners or occupiers of the houses. The owners or occupiers are 
deemed to have made the requisition and to have entered into an agree- 
ment with the undertakers to take a supply of water for the minimum 
period of three successive years required by the section, or as modified, 
by the special Act (sect. 138 (4)). 

Where, under these provisions, a supply of water is furnished to a 
house by the local authority or other statutory water undertakers^ 
water rates may be made on the premises and recovered as if the owner 
or occupier of the house had demanded and agreed to pay water rates 
for a supply (sect. 138 (5)). 

Where under these provisions two or more houses in the occupation 
of different persons are supplied with water by a common pipe belonging 
to the owners or occupiers of those houses or parts of houses, or to some 
of them, the local authority may, when necessary, repair' or renew the 
pipe and recover any expenses reasonably incurred by them in so doing 
from the owners or occupiers of the houses in such proportions as may 
be determined by the authority or, in case of dispute, by a court of 
summary Jurisdiction (sect. 188 (6)). E863]| 

Appeal by Owner against Requirement to Provide Water.— The owner 
has a right of appeal to the M. of H. against the requirements of the 
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local authority. Such appeal must be lodged within twenty-eight days 
and he may then show that (a) the supply is not required ; or that 
(b) the time allowed to him for providing the ' supply is' insufficient ; 
or that '(c) the authority ought themselves to provide a supply of 
water for the district, or part of the district, in which the house is situate, 
or to render the existing supply of water wholesome ; or that (d) part 
of the expenses of providing the supply, or of rendering the existing 
supply wholesome, ought to be borne by the authority. 

Where an appeal is lodged with the Minister the local authority 
may not take any further steps in the matter until authorised so to do 
by him (sect. 139 (1) (p)). 

The Minister may, upon hearing the appeal, either disallow the 
requirement of the local authority or allow it with or without modifica- 
tions. If he allows it, he must order the authority to proceed with the 
proposed works, or those works as varied by the order, either forthwith 
or in the event of the works not being executed by the owner or owners 
within a time limited by the order (sect. 139 (2)). 

The order may also apportion the expenses of providing the supply 
between the owner or owners concerned and the local authority, or 
may vary any such apportionment which the authority propose to make, 
but in no case may any owner be required to pay more than twenty 
pounds in respect of any one house (sect. 139 (3)). [3643 

Provision of a Supply of Drinking Water in Factories. — The Factories 
Act, 1937, makes provision by sect. 41 (q) for the provision of a proper 
supply of water to factory premises. 

It requires that there is to be provided and maintained at suitable 
points conveniently accessible to all persons employed in the factory 
an adequate supply of wholesome drinking water from a public main or 
from some other source approved in writing by the district council, 
such approval not to be withheld , except upon the ground c* the un- 
wholesomeness of the water. If the supply is not taken from the public 
main it is to be contained in suitable vessels and is to be renewed daily. 
All practicable steps are to be taken to protect it from contamination and 
if the water is for drinking purposes, whether a piped supply or not, 
then in such cases as the factory inspector directs it must be clearly 
marked “ Drinking Water.’" 

Furthermore, except where the water is delivered in an upward jet 
from which the employed persons can conveniently drink, proper cups 
or other vessels must be provided at each point of supply with facilities 
for rinsing them in drinking water. 

For the purposes of the Factories Act, 1937, the term ‘‘district 
council ” means the council of a borough or county district (sect. 
152), (r). ' [8653 , 

Power to Enter Premises.— Any authorised officer of a council upon 
producing, if so required, some duly authenticated document shojving 
his authority, has a right conferred by sect. 287 of the P.H.A., 1936, 
to enter any premises at all reasonable hours — 

(a) for the purpose of ascertaining whether there is, or has been, on or in 
connection with the premises any contravention of the provisions 
of this Act or of any bye-laws made thereunder, being provisions 
which it is the duty of the council to enforce ; 


(p) 29 Halsbury’s Statutes 424. 

(q) 30 Halsbury’s Statutes 235. 

(r) IMd., 298. 
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■ (b) for the purpose of ascertaining, whether or not circumstances exist 
, V ; which would authorise or require the council to take any . action, or 
execute any work, under this Act or any such bye-laws ; 

, , ' (c) for the purpose of taking any action, or executing any work, authorised 
' or required by tliis Act or any such bye-laws, or any order made 
under this Act, to be taken, or executed, by the council ; 

(d) generally, for the purpose of the performance by the council of their 
functions under this Act or any such bye-laws. 

Admission to any premises not being a factory, workshop or workplace, 
shall not be demanded as of right unless twenty-four hours’ notice of the 
intended entry has been given to the occupier (sect. 287 (1)) (s). 

If it is shown to the satisfaction of a justice of the peace on sworn infor- 
mation in writing that admission to any premises has been refused, or that 
refusal is apprehended, or that the premises are unoccupied or the occupier 
is temporarily absent, or that the case is one of urgency, or that an application 
for admission would defeat the object of the entry, and that there is reasonable 
ground for entry into the premises for any such purpose as aforesaid, the 
justice may by warrant under his hand authorise the council by any authorised 
officer to enter the premises, if need be by force. Provided that such a 
warrant shall not be issued unless the justice is satisfied either that notice 
of the intention to apply for a warrant has been given to the occupier, or 
that the premises are unoccupied, or that the occupier is temporarily absent, 
or that the case is one of urgency,* or that the giving of such notice would 
defeat the object of the entry (sect. 287 (2)). 

The provisions of the P.H.A., sect. 287, are not to limit the powers 
given by sect. 57 of the Waterworks Clauses Act, 1847 (f), under which 
the surveyor, or any other person acting under the authority of the 
undertakers, may, between 9 a.m. and 4 p.m. enter into any house or 
premises supplied with water in order to examine if there is any waste 
or misuse of such water. If entry is refused or the examination is 
prevented the undertakers may cut off the supply. If required the 
person seeking to enter the premises must produce proper evidence of 
his authority. [8663 

Obstruction. — ^Wilful obstruction of any person acting in the execu- 
tion of the Act or of any bye-law, order or warrant made or issued 
thereunder renders the offender liable to aiine not exceeding five pounds 
and to a further fine not exceeding five pounds for each day on which 
the offence continues after conviction therefor (sect. 288) (u). 

If on a complaint made by the owner of any premises, it appears 
to a court of summary jurisdiction that the occupier of the premises 
prevents the owner from executing any work which he is by or under 
the Act required to execute, the court may order the occupier to permit 
the execution of the work (sect. 289) (t^), [8673 

Preventing Waste, etc., of Water 

Bye-laws as to Meters aM other Pittings.~-~A local authority who 
supply water under the P.H.A., 1936, may by sect. 132 (a) make bye- 
laws for preventing the waste, undue consumption, misuse or con- 
tamination of water supplied by them. The section is"" based upon a 
common form provision in local legislation, and similar powers are 
possessed by most local authorities and companies who have obtained 
special Acts for the supply of water. 

(s) 29 Haisbury’s Statutes '507.' :/ 

w M 20 Halsbury’s Statutes 205 ; incorporated by 1936, s. 120 : 29 

Halsbury’s Statutes 412, ^ 

(u) 29 Halsbury’s Statutes 509. (a) I&id., 419 . 
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These bye-laws may include provisions prescribing the size, nature, 
materials, strength and workmanship, and the mode, of arrangement, 
connection, disconnection, alteration and repair, of the water fittings 
to be used,* and forbidding any arrangements and the use of any water 
fittings (5) which permit, or are likely to permit waste, undue con- 
sumption, misuse, erroneous measurement or contamination of water. 

Upon contravention or failure to comply with the provisions of 
any such bye-law, the local authority may, without prejudice to their 
light to take proceedings for a fine, cause the fittings which are not in 
accordance with the requirements of the bye-laws to be repaired, 
replaced or altered, and they have the like powers for recovering the 
expenses properly incurred by them in so doing as they have for 
recovering water rates. 

Such bye-laws are not to apply to railway company premises other 
than hotels, or other houses or in offices not forming part of a railway 
station, so long as the fittings used do not cause waste, undue consumption, 
misuse or contamination of water supplied by the local authority. 

Where a local authority consider that the operation of any such 
bye-law in force in their district, made under the Act of 1936, would be 
unreasonable in relation to any particular case, they may with the 
consent of the Minister relax the requirements of the bye-law or dispense 
with compliance therewith. 

Where this is done the local authority must give notice of any pro- 
posed relaxation or dispensation in the manner and to such persons, if 
any, as the M. of H. direct, and the Minister may not give his consent 
before the expiration of one month from the giving of the notice, and, 
before giving his consent, must take into consideration any objection 
which may have been received by him. 

Bye-laws made by local authorities under the Act of 1936 for the 
prevention of waste, misuse, etc., of water, are to be subject to review 
every ten years subject to the power of the M. of H. by order to extend 
the period during which any bye-law is to remain in force (sect. 132 (6)), 

In making bye-laws the requirements of the L.G.A., 1933, sect. 252, 
must be complied with and also (a) notice of their intention to apply 
for confirmation of the proposed bye-laws must be published by the 
local authority in the London Gazette at least one month before the 
application, and (b) if the local authority supply water outside their 
district they must send at least one montn before the application is 
made a copy of the bye-laws to the local authority of every district 
in which any premises to which the byedaws will apply are situate 
(sect. 132 (7)). CSeS] 

Statutory Provisions.— Power is given by sect. 133 of the P.H.A., 
1936 (c), to examine and test any water fittings used in connection with 
water supplied by a local authority supplying water under that Act. 

For injuring water-pipes or fittings or fraudulently altering or 
interfering with the index of a water meter, or otherwise for fraudulently 
taking water, tjiere is prescribed a penalty not exceeding five pounds, 
and the cost of repairing the fittings or putting the meter in working 
order may also be recovered (sect. 135) (d). 

The P.H.A., 1936, also incorporates, by sect. 120, the relevant 
sections of the Waterworks Clauses Acts which deal with the waste, 
misuse, undue consumption and contamination of water. Sects. 54 

(&) P.H.A., 1936, s. 132 (5), applying s, 63 ; 29 Halsbury’s Statutes 874, 419. 

(c) 29 Halsbury’s Statutes 421. (d) Ibid.^ 421. 

L.G.L. xin. — 27 
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to 60 of the Act of 1847 (^) md sects. 17 to 20 /of the Act of 1868 (/) 
contain the provisions, relating 'to waste and misuse- "Pollution is dealt 
with by sects. 61 to 67' of the Act of 1847 (g). For pollution; which 
could have been prevented had the undertakers exercised due care^ 
they may be liable in damages (gg), 

' ' By :Sect. '17 ''of the Waterworks Clauses Act, 1868 {/), it is provided 
that ‘Vif any person supplied with water by the undertakers wilfully 
or negligently causes or suffers any pipe, valve, cock, cistern, bath, 
soil-pan, water-closet or other apparatus or receptacle to be out of 
repair or to be so used or contrived as that the water supplied to him 
by the undertakers is, or is likely to be, wasted, misused, unduly con- 
sumed or contaminated, or so as to occasion or allow the return of 
foul air or other noisome or impure matter into any pipe belonging to 
or connected with the pipes of the undertakers, he shall for every such 
offence be liable to a penalty not exceeding £5.’’ 

Where the water undertaking is not compelled to afford a constant 
supply of water under pressure then a proper storage cistern fitted with 
a ball cock must be provided by the consumer, and if he neglects to 
keep these fittings in repair, or fails to provide them, the water may be 
cut off until the necessary work has been done (1847 Act, sect. 54). 
There is a maximum penalty of five pounds for allowing any cistern, 
pipe, ball or stop cock to be out of repair, and the undertakers may 
themselves make the repairs and recover the cost from the consumer 
(sect. 55). Persons doing damage or interfering with pipes or valves 
or causing waste are also liable to a penalty not exceeding five pounds 
(sect. 60). 

A similar penalty is imposed for allowing persons who do not take 
a supply of water to take water from pipes of a consumer ; and persons 
who take water from reservoirs, pipes, etc., of the water undertakers 
are likewise liable to^ penalties (1847 Act, sects. 57, 58 ; 1868 Act, 
sect. 20). 

Where a person uses water for other than domestic purposes without 
the agreement of the undertakers he is liable to a fine of forty shillings 
and to pay for the* water misused (1863 Act, sect. 18) ; and a penalty 
is imposed for making alterations to the water supply arrangements 
of premises without, the consent of the undertakers (1868 Act, sect. 19). 
[809] 

Power of Water Undertakers to Supply Water, or Sell or Lease Waters 
works, to Locd Authority.~By sect. 122 of the P.H.A., 1986 (h), any 
person supplying water, whether under statutory powers or not, may 
contract to supply water to a local authority, or sell or lease to a local 
authority all or any of his waterworks and all his rights, powers and 
privileges attaching thereto, but subject to all liabilities attaching 
thereto. Special provision is made as to the necessary resolution for 
sale, by a company. [870] 

London. — The water authority for London is the Metropolitan 
Water Board (see title Metropolitan Water Board). ^ 

Sects. 95 to 108 of the P.H. (London) Act, 1986 {^), deal with the 

:;(e) 20 Halsbiiry’s' Statutes 204- — 206. . 

if) Ibid., 224—225. 

(g) Ibid., 206—208. 

(gg) V. Croydon Corpn., [1038] 4 All E. K. 631 ; 103 J. P. 25 ; Digest (Supp.). 

See note (n), ante, p. 404. 

(h) 29 Halsbury’s Statutes 414. 

(i) 30 Haisbury’s Statutes 496 — 500. 
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provision of adequate water supply to houses. An occupied house (j) 
without proper supply shall be a nuisance to 'be dealt with summarily ; 
it is not lawful to occupy as a dwelling-house a house built since' 1891 
until the , sanitary authority certifies that there is sufficient water 
supply, or, on appeal, a petty sessional court makes an order authorising 
the occupation of the house ; ■ with certain exceptions, tenement houses 
must have water supply for domestic. purposes for each, separate tene- 
ment (sect. 95). Adequate water supply for drinking purposes musty 
with certain exceptions, be provided for each building or separate 
tenement used for habitation or where persons are employed. The 
exceptions include parts of buildings at a greater height than the Metro- 
politan Water Board are required to supply (sect. 96). Absence of 
water fittings constitutes a nuisance (sect. 97). The Metropolitan 
Water Board must give notice to the sanitary authority within twenty- 
four hours after cutting off water (sect. 98). Sanitary authorities are 
required to make bye-laws as to cleanliness of cisterns, tanks, etc. 
(sect. 99). Sanitary authorities may maintain cisterns, wells, fountains, 
etc., for gratuitous water supply (sect. 100), A penalty is imposed for 
causing water to be corrupted by gas washings (sect. 101) or for fouling 
wells, fountains or pumps (sect. 102). Petty Sessional Courts on com- 
plaint by a sanitary authority may close polluted wells, tanks or public 
pumps (sect. 103). 

As to supply of water to public baths and washhouses on special 
terms, see sect. 170 (k). The Metropolis Gas Act, 1860, sects, 51 and 
52 (1), contains provisions to prevent the contamination of water supply 
by gas supply. See also title Metropolitan Water Board. [871] 


(j) The definition in s. 304 of the London Act ; 30 Halibury’s Statutes 603, is 
wider than that in the P.H.A., 1936, ante, p. 413, 

(k) 80 Halsbury’s Statutes 538. 

(l) 8 Haisbury’s Statutes 1249, 1250. 
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See also titles t Ditches; 

Land Drainage ; 
Pollution of Rivers. 


General* — ^Part XI. of the P.H.A., 1936 {a), collects into a group of 
sections (259—266) the provisions affecting watercourses previously 
contained in sects. 48 and 91 of the P.H.A., 1875, sect. 8 (1) (f) of the 
L.G.A., 1894, and sects. 51—55 of the P.H.A., 1925. In this title 
reference is made only to Part XI. of the Act of 1936. For the powers 
and duties of local authorities and land drainage authorities in relation 
to watercourses reference should be made to the title Local Authorities. 
[872] 

Local Authorities* — ^Except as otherwise noted below, the powers 
conferred by Part XL of the P.H. A., 1936, are exercisable by local 
authorities, ix, the councils of boroughs, urban districts and rural 
districts ; the powers are exercisable by county councils only on a 
relinquishment to the county council by agreement under sect* 320 (5), 
or on a transfer order made by the M. of H. in exercise of the default 
powers contained in sects. 321—323 ((?). 

The operation of Part XI. is subject to the restrictions imposed by 
sect. 266 (d) which prevents the exercise of any powers contained in 
Part XI. with respect to {inter alia) any watercourse within the juris- 
diction of a land drainage authority (e) except after consultation with 
that authority, or with respect to any watercourse vested in the L.C.C. 
without the consent of that council ; the powers of railway companies 
and dock undertakers to culvert or cover in any watercourse are not 
prejudiced, nor can they be required, without their consent to culvert 
or cover any watercourse constructed by them and used by them for 
* the purposes of their undertaking. [873] 

Meaning of Watercourse.’’— This term includes natural and 
artificial channels wherein water flows between defined banlcs (/). 
Whether a channel is a watercourse is a question of fact. The circum- 
stance that the flow of water diminishes or ceases in (try seasons does 

, fa) , 20 Halsbury’s Statutes ' 487. 

(b) Ibid^t 524, 

(c) Ibid., 524, 525. 

(d) Ibid., 491. 

(e) As to land drainage authorities, see s. 343 (1) ; title Land Drainage. S, 266 ; 
29 Halsbury’s Statutes 491, does not give a land drainage authority a power of veto. 

{/) See Lumley’s Public Health (11th ed.), Vol. I., p. 520, note (d). See also Land 
Drainage Aot. 1930. s. 81 ; 23 Halsburv’s Statutes 583. 
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not necessarily prevent the channel from being a, watercourse, but a' 
channel wherein the flow is only occasional (as in the case of a bourne: 
flow from, chalk) is not a watercourse. ; The unlawful discharge of sewage 
into a natural watercourse, in contravention of sect. S of , the, -Rivers 
Pollution Prevention Act, 1876(g), cannot convert , the ; watercourse 
into a sewer within the meaning of the P.H.As. {h) ; and by sect. 80 
of the P.H.A., 1986 (i), nothing in that Part of the Act (which relates, 
inter alia, to sewerage and sewage disposal) authorises a local authority 
to construct or use any sewer, drain or' outfall to convey foul water into 
any watercourse, until the water has been so treated as not to affect 
the purity and quality of the water in the watercourse. Sect. 881 (ft) 
also provides that nothing in the Act authorises a local authority 
injuriously to affect any watercourse without the consent of any person 
who would, if the Act had not been passed,, have been entitled to 
prevent such injury. [874] 

’ Offences. — Sect. 259 (1) of the P.H.A., 1986 {1), provides {inter alia) 
that any watercourse which is so foul or in such a state as to be pre- 
judicial to health or a nuisance^ shall be a statutory nuisance for the 
purposes of Part III. of the Act (^) ; similarly, any part of a watercourse, 
not being a part ordinarily navigated by vessels employed in the 
carriage of goods by water, which is so choked or silted up as to obstruct 
or impede the proper flow of water and thereby to cause a nuisance, or 
give rise to conditions prejudicial to health, is a statutory nuisance, 
but in this case no liability is imposed on any person other than the 
person by whose act or default the nuisance arises or continues. 

Sect. 259 (2) (m) renders liable to a penalty, not exceeding forty 
shillings, any person who throws or deposits any cinders, ashes, bricks, 
stone, rubbish, dust, filth or other nlatter likely to cause annoyance 
into or in {inter alia} any watercourse ; and a like penalty may be 
imposed on any person who suffers any such act to be done. [8753 

Powers o! Parish Councils.~By sect. 26Q{n) a parish council may 
deal with any watercourse, which can be brought within the terms 
‘‘ pond, pool, ditch, gutter or place containing, or used for the collection 
of any drainage, filth, stagnant water or matter likely to be prejudicial 
to health,” by draining, cleansing or covering it, or otherwise preventing 
it from being prejudicial to health ; but protection is given to private 
rights, and to public drainage, sewerage or sewage disposal works. 
Powers are given to execute, maintain and improve works for the 
purposes of this section and to contribute towards the expenses of any 
other person in doing anything mentioned in the section. Without 
prejudice to their right to take action in respect of a statutory nuisance, 
a local authority may exercise any powers which a parish council may 
exercise under this section. 

Provisions for obtaining orders for the cleansing of offensive water- 
courses forming the boundary between county districts or near to the 
boundary of a county district are contained in sect. 261 (n). (See title 
Ditches.) fsyej 

(if) 20 Halsbury’s Statutes' 8:16. ' ■ 

(h) Legge (George) S Son, Ltd, v. Wenlock Corpn., \taaB] A. €. 204 ; [1988] 1 All 
E, R. 87; Digest (Supp.) ; Airdrie Magistrates v. Lanark County Council, [1910] 
A. C. 286 ; 44 Digest 42, 299. 

(i) 29 Halsbury’s Statutes 848. 

(k) Ilnd., 5S1. 

(l) Ibid., 394. See title NotSances. StnkOiLABmY Abatab under the F.H.As. 

(m) lbid.,4i%'7 (n) Ibid., 4iSS. 
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Culverting.— By sect. 262 (o) a local authority is empowered to 
require the culverting of watercourses where building operations are 
in prospect. (See title Ditches.) . Any question arising under this 
section between a local authority and an owner as to the reasonableness 
of any works required by the authority, may on the application of either 
party be determined by a court of summary jurisdiction (p). 

Sect. 263 prohibits the culverting or covering of any watercourse 
except in accordance with plans and sections submitted to and approved 
by the local authority. This section is in force in boroughs and urban 
districts, and in rural districts or contributory places in which sect. 52 
of the 1925, was in force immediately before October 1, 1937 (q), 

and may be declared to be in force in any other rural district or con- 
tributory place by order of the M. of H. made under sect. 13 of the Act 
of 1936 (r). Approval of plans and sections under sect. 263 may not be 
withheld unreasonably, and if the local authority fail to notify their 
decision within six weeks after plans have been submitted, they are 
deemed to have approved them. Any question as to the reasonableness 
of any works which the local authority require to be executed as a 
condition of approval, or as to the reasonableness of their refusal to 
approve may, on the application of either party, be determined by a 
court of summary jurisdiction (o). A local authority cannot, as a 
condition of approval, require an owner to receive upon his land, or 
make provision for the passage of a greater quantity of water than he 
is otherwise obliged to receive or permit to pass ; and if the owner, at 
the request of the authority, makes provision for a greater quantity of 
water, any additional cost reasonably incurred by him in complying 
with the- request of the authority must be borne by them (s). Con- 
travention of sect. 263 is punishable by a fine not exceeding £5, and a 
daily penalty after conviction jiot exceeding 40^. 

Sect. 264 of the P.H.A,, 1936 (^), imposes on the owner or occupier 
of land an obligation to repair, maintain and cleanse any culvert in, 
on or under his land ; the local authority may serve notice requiring 
compliance with this section, and the provisions of Part XII. of the 
Act (u) as to appeals against, and enforcement of notices apply. This 
section affects land in a borough or urban district, or in a rural district 
or contributory place in which sect. 53 of the P.H.A., 1925, was in force 
immediately before October 1, 1987, or where sect. 264 has been 
declared to be in force by an order of the M. of H. made under sect. 13 
of the Act of 1936 (a). 

A local authority may, if they think fit, contribute the whole or 
part of the expense of works, or agree with any owner or occupier to 
execute works, for the purposes of Part XI. of the P.H.A., 1936 (sect. 
265) (0. [877] ■ ■ 

(o) 29 Halsbury’s Statutes 489. 

(p) See sect. 800; 29 Haisbury’s Statutes 513. The procedure is by way of 
complaint for an order, and the Summary Jurisdiction Acts apply to the proceedings. 
It would seem that the time limit and statement of right of appeal, specified in 
s. 300 (2), (3) do not apply, as this is not an appeal ; but it is thoifght advisable to 
inform the owner of his right to apply to a court of summary jurisdiction. An 
appeal lies to quarter sessions against the decision of the justices (s. 301). 

(q) Ix, the date of commencement of F.H,A., 1936. 

(r) 29 Halsbury’s Statutes 330. 

(s) Semhle, this may include maintenance charges as well as the original capital 
outlay. The precise terms of any bargain under s. 263 should be embodied in an 
enforceable agreement e:^pressed to bind the successors in title of the landowner. 

(9 29 Halsbury’s Statutes 490. 

(u) lbid,i 497. 


(a) Ibid.. 330. 


Watercourses 


423 


■ Poliition. — The P.H.A., 1875, sect. • 69 (5),, empowers any local 
authority, with the sanction of the Attorney-General, to take proceed-' 
ings to protect . any watercourse in their jurisdiction from pollution 
arising from sewage either within or without the district of . the local' 
authority such proceedings may be in the name of the local authority 
or of any other person, with his consent,' and costs of such proceedings 
are deemed to bC' expenses properly incurred in the execution , of the', 
P.H.As. £878] 

London.^ — Under sect. 24 of the P.H. (London) Act, 1936 (c), 
metropolitan borough councils may cause ditches at the side of' or across' 
public roads or footways to be filled up and may substitute pipe drains. 

Under sect. 83 (d) sanitary authorities (the City corporation, metro- 
politan borough councils, etc.) must drain, cleanse, cover or fill up open 
ditches, etc., containing filth, water, etc., of an offensive nature, and 
must require owners and others to execute necessary works within a 
specified time on notice. Sanitary authorities may defray expenses 
themselves and must pay compensation in respect of interferences 
with ancient mills or water rights. Appeal lies to the L.C.C. in respect 
of the construction, covering, filling up or alteration of drains. 

Under sect. 82 (1) (b) {e), ditches, watercourses, etc., so foul or in 
such a state as to be a nuisance or injurious or dangerous to health are 
nuisances to be dealt with summarily. 

The Metropolitan Police Act, 1839, sect. 60(/), provides a penalty 
on any person who in any street or public place throws or causes to 
fall any rubbish, etc., into any stream or watercourse. £879] 


(d) 13 Halsbury’s Statutes 654. (c) 30 Halsbury’s Statutes 457. 

(d) Ibid., 490. (e) Ibid,, 489. 

(/) 19 Haisbury’s Statutes 123. 
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See also titles : Coal Weighing. 

Inspector of Weights and Measures. 


Introiuctory, — The maia object of the immerous statutes ■ and 
regulations which impose duties and confer powers on local authorities 
in relation to weighing and measuring appliances are to secure uniformity 
and accuracy in the apparatus used to ascertain the weight or measure 
of goods which are the subject of trade transactions generally ; and ' also, 
to protect the public against short weight and measure when they buy 
goods of specified kinds, especially food, coal, liquid fuel and sand 
and ballast. While the sale of any goods of short weight or short 
measure may be, in certain circumstances, the subject-matter of 
criminal or civil proceedings under the common law, the concern of 
local governing bodies, as weights and measures authorities, is with 
sales of such goods as come within the defined and restricted scope of 
the Acts which they enforce. 

Two titles in' earlier volumes,; namely Coal Weighing and. Inspector 
OF Weights AND Measures, make it unnecessary to deal Sere with those, 
subjects. Also, meters for recording the consumption of gas, electric 
current, and water are not within the scope of this title, [[BSOj 

Powers of Board of Trade. — ^The department of the Government 
invested with powers and duties connected with weights and measures 
is the Board of Trade, which has a special branch, known as the 
Standards Department, for the purpose. The address of the Controller 
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of the Standards is Chapter Street Houses Chapter Street, ' London, 
S.W.l (i/). The chief duties of the Board in this matter are : " 

(a) .The custody and ■ maintenance ■of’' the- imperial standards of 

weight and measure, and of , one set of the .parliamentary 

copies thereof. 

(b) The verification of the local standards possessed by local 

authorities. 

(c) The examination and approval of patterns of new or unusual 

forms of weighing or measuring appliances. 

(d) The examination of candidates desiring to qualify as inspectors 

of weights and measures. 

(e) The enactment of statutory regulations for observance by 

local authorities and their inspectors. 

(f) The determination of differences submitted for decision. [SSI] 

Local Authorities. — The local authorities responsible for administer- 
ing the Weights and Measures Acts, 1878 to 1986 (z) are : in the City 
of London, the corporation (a) ; elsewhere in London, the L.C.C. ; in 
all county boroughs and in some other boroughs, the borough council ; 
elsewhere, the county council (5). Under the Act of 1878, the council 
of a borough which had not a separate court of quarter sessions was not 
an authority unless it so resolved, but if the borough had provided 
standards and appointed an inspector before that Act came into 
operation, it remained an authority unless the council otherwise 
resolved (c). But if a non-county borough, whether a quarter sessions 
borough or not, had a population of less than 10,000 at the census of 
1881, the powers of the council were transferred to the county council 
by sect. 89 of L.G.A., 1888 (d). In charters granted to some recently- 
created boroughs, there is an express provision debarring the council 
from resolving to be a weights and measures authority. £882] 

Principal Duties of Local Authorities.“r~Much of the administrative 
work required under the Acts is a duty laid directly on the duly- 
appointed inspectors (see title Inspector oe Weights and Measures). 
The chief duties placed on the authorities themselves are : 

(a) The appointment, general direction and supervision of the 

inspectors. 

(b) The provision and maintenance of weights and measures offices, 

local standards and equipment. 

(c) The rendering of reports to the Board of Trade. [SSSJ 

Acts and Regulations. — The principal Acts and regulations enforced 
by local authorities which are weights and measures authorities, are : 

The Weights and Measures Acts of 1878 (e), 1889 (/), 1904 (g) and 
1986 (h)^ the Weights and Measures (Metric System) Act, 1897 (g) ; 


(y) Temporarily removed to Boots’ Hotel, North Promenade, Blackpool. 

(z) 20 Halibury’s Statutes 369, 419, and 29 Malsbury’s Statutes 1023. 

(a) Strictly, the Court of the Lord Mayor and Aldermen of the City ; ibid,, 393. 

(b) \Veights and Measures Acts, 1878 (ss. 40, 50, 64 ; Sched. IV.) and 1889 
(s. 35) ; L.G.A., 1888, s. 39 (repealed). 

(c) S. 50 j 20 Haisbury’s Statutes 382, 393, 

(d) 10 Haisbury’s Statutes 717 (repealed), 

(e) 20 Haisbury’s Statutes 369. 

(/) JMd., 395. 

(g) Ibid,, ms, 

(^) 29 Haisbury’s Statutes 1023. 
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the Weights ' and Measures (Amendment) Act, 1926(7*) ;: and the Sale 
of Food (Weights and Measures) Act, 1926 (k). 

Regulations and orders jinder these Acts include : 

The Weights' and Measures ' Regulations, ' 1 907 (I), supplemented by 
further regulations of 1926 (2)(m) ' and, 1982 (n); the Weights : and 
Measures (Leather Measuring) Regulations, 1921 (o) ; the Measuring 
Instruments (Liquid Fuel and Lubricating Oil) Regulations, 1929 (p) ; 
the Sale of Food (Weights and Measures) Pre-packed Articles Regu- 
lations, 1927(g); the Weights and Measures (Sand and Ballast) 
Regulations, 1988 (r) ; the Standards Department Fees Order, 1928 (^) ; 
the Standards Department (Local Authorities) Fees Orders, 1925 and 
1938 (^) ; the Weights and Measures (Verification and Stamping Fees) 
Order, 1926 (u) ; the Weights and Measures (Error Tolerated in Local 
Standards) Order, 1907(a) ; the Measuring Instruments (Liquid Fuel 
and Lubricating Oil) Verification and Stamping Fees Amendment Order, 
1929 (b) ; and additional regulations of the same year (c). For the 
powers of inspectors of weights and measures under Acts not forming 
part of the general code of weights and measures law, see title Inspectoe 
OF Weights and Measures. [SSSa] 

Trade Contracts,— So far as contracts and bargains are made for 
the sale of goods by weight or measure, the transaction must be based 
on the weights and measures of the imperial system of standards or of 
the metric system (d). Goods sold by weight must be sold by avoir- 
dupois weight except that gold and silver, and articles made therefrom 
and other precious metals or stones may be sold by troy weight, and 
drugs sold by retail may be sold by apothecaries’ weight {e), C884J 

• Systems of Weights and Measures, — ^The following particulars show 
the relationship between the weights and measures of the imperial and 
metric systems respectively : 

1 metre =1‘0986148 yards. 

1 yard =0-914899 metres. 

1 l5:ilogram= 2-2046228 lb. 

1 pound =0*45859248 kilogram. 

1 litre =1-7598 pint, 

1 gallon =4-5459681 litres. 

The litre contains 1,000 cubic centimetres and a litre of water, at 
the standard temperature, weighs one kilogram. As a kilogram 
contains 1,000 grams, a cubic centimetre of water weighs a gram. A 

(i) 20 Haisbury’s Statutes 418. 

(k) Ibid., 419. 

(0 S.R. & O., 1907, No. 698. 

(w) S.R. & O., 1926, No. 1848 ; S.R, & O., 1926, No. 1659; 

(n) S.R. & O., 1982, No. 557. 

(o) S.R. & 0„ 1921, No. 942. 

(I?) S.R. & O., 1929, No. 183. 

(q) S.R. & O., 1927, No. .528, 

(r) S.R. & O., 1938, No. 286, 

(4 S.E. & O., 1928, No. 817. 

(t) S.R. Ss O., 1925, No. 579 and S.R. Sa G., 1938, No, 634. 

(u) S.R. & O., 1926, No. 969. 

(a) S.R. & O., 1907, No. 1017. 

(b) S.R. & O., 1920, No. 482. 

(c) S.R. & O., 1929, No. 751. 

(d) Weights and Measures Act, 1878, s. 19 ; 20 Halsbury’s Statutes 374. 

(e) Ibid.,s. 20; ibid. 
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fluid ounce of water weighs one ounce and a pint' of wateiv weighs one 
and a, quarter pounds. ' [885] 

¥erification and Inspection. — No weight or measure may be. usedj 
or be in possessiGH for use for trade, unless it is of the .denommatioii 
of a Board of Trade standard (/) ; just and accurate (g) ; and stamped 
by^an inspector of weights and measures (A). Any weight, measure, 
weighing or measuring instrument found' on trade premises is deemed 
to be in possession for use for trade until the contrary is proved (i ). ; . No 
weighing or measuring appliance may be used fraudulently '(&). ^ ■ The 
verification and stamping of appliances .arC' normally carried' out at 
offices established or used by the local authority ; but in certain circum- 
stances may be carried out at the factories where the appliances are 
made. In country districts, inspectors usually pay periodical visits to 
a testing centre, perhaps once in three months or six months. Inspectors 
are guided by regulations, instructions and decisions of the Board of 
Trade when verifying apparatus, but also have to exercise personal 
discretion within the limits laid down. 

Inspectors of weights and measures have full powers to enter trade 
premises, inspect and test such appliances as are in the traders’ posses- 
sion for trade purposes ; obliterate stamps on weights, etc., which have 
become inaccurate, and seize such weighing and measuring appliances 
as are unlawfully used or in possession for use (I) ; and institute 
proceedings under the Weights and Measures Acts if generally authorised 
by the local authority in that behalf (m). An inspector must have, 
and should carry with him, for production if required, a warrant of 
appointment signed by a justice of the peace 

It is a duty of weights and measures authorities to provide their 
inspectors with office accommodation and equipment to the satis- 
faction of the Board of Trade and to arrange for necessary verifications 
and inspections to be made. Generally, trade premises should be 
visited at least once in each year. 

The weights and measures used by inspectors for verifying and 
testing trade weights, measures and the like, are known as “ working 
standards.” They must be kept in good condition and compared by 
the inspector at regular and prescribed intervals with the “ local 
standards.” These local standards, or standards of reference, in their 
turn, have to be verified and periodically re-verified by the Standards 
Department of the Board of Trade — as have also the inspectors’ 
balances. 

The fees to be charged for verification by the inspectors are pre- 
scribed by regulations (n). The fee in each instance is a fee for verifica- 
tion and not a stamping fee, and is to be charged when an appliance 
is rejected by the inspector after examination as unfit to be stamped. 
No fee is chargeable in respect of the inspection of a weight, measure 


(/) S. 24 ; 20 Halsbury’s Statutes 374. 

(g) S. 25 ; ^Wid, This section and s. 29 apply also to any scale, balance, steelyard 
or weighing machine and to any measuring instrument. 

(^) S. 29 ; 376. 

(i) S. 59 ; ibid,^ 384, 

(k) S. 26 ; ibid,, 375. 

(l) S. .1-8 ; ibid., 381. 

(m) Weights and Measures Act, 1904, s. 14. ; 20 Halsbury’s Statutes 412. 

(n) Weights and Measures (Verification and Stamping Fees) Order, 1926, S.E. 
& O., 1026, No, 969 ; and an amending Order, S.H. & O., 1929, No. 482, applying to 
instruments for measuring liquid fuel and lubricating oil. 
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or instrament which has already been stamped and is in use for trade. 
The inspector must pay in all fees to. the authority appointing him ' 
and must keep accurate and specified records of all fees received, pSfi J 

Short Weight and Measure in Food.— It is not required by law that 
all kinds of food shall be sold by measure or by weight. Foods which 
.must be retailed by weight are bread, meat and a variety of articles, 
enumerated in the First Schedule to the Sale of Food (Weights and 
Measures) Act, 1926 (o). Generally, milk must be sold in quantities 
or multiples of half a pint(p). When any food is sold by retail by 
weight or measure, or purports to be so sold, an offence is committed 
if the quantity supplied to the purchaser is less than the purported 
quantity {q) or if there has been any misrepresentation of weight or 
measure calciilated to mislead the purchaser or prospective purchaser (r), 
or if there is a failure to comply with any of those sections of the Act 
which relate to the sale of certain foods by net weight and limit the 
weight of wrappings included in the gross weight ( 5 ), or to the sale of 
particular articles such as meat {t% bread (u) or milk (oj). Short weight 
or measure in wholesale transactions is only an offence under the Act 
when the goods are pre-packed (y). Inspectors have power to make 
test purchases and also to test the weight or measure of goods sold or of 
packets already made up for sale by weight or measure (a). 

Sect. 12 of the Act (6) contains a number of safeguards designed to 
protect a trader. Thus, bona fide mistake, or accident, coupled with 
due diligence to prevent its occurrence, is a good defence. So is proof 
that the deficiency in an article sold and delivered has occurred as the 
result of unavoidable evaporation or drainage— if due care has been 
taken to avoid the deficiency. So, too, a warranty from a manufacturer 
or wholesale dealer may be a good defence. An employer who is in a 
position to prove that he has used due diligence may, when summoned 
for an offence actually committed by a servant, obtain a summons 
against such servant, and in certain circumstances the court may then 
exempt the employer from penalty and fine the employee. In such 
circumstances, the employer must prove that the employee summoned 
actually committed the offence in question. It is not enough to prove 
that the employee merely conduced by some act or omission to the 
commission of the offence. 

A shop manager is not in possession of ” his employer’s property 
(food) stored at the employer’s shop, and does not, therefore, commit 
the offence of having short-weight food in possession for sale (c). 

In the case of bread or pre-packed food, a court must have regard 
(if the deficiency in an individual loaf or packet is considerable) to 
the average weight or measure of other loaves or packets of the same 


(a) 26 Halsbury’s Statutes 419. . 

(р) Sale of Food (Weights and Measures) Act, 1926, ss. 7, 8, 13 ; 20 Halsbury’s 
Statutes 422, 425. 

. (q) IWd., s. If iMd.,419. ' .■ , . 

(t) Ibid,, b.H; ibid., 419. 

(s) Ibid,, 8,4 ; ibid,, 419, 

(t) Ibid,, 8. 5 ibid,, 421, 

(u) Ibid,, s, 6 ; ibid,, 421. 

(a?) Ibid,, 8, 7 ; ibid,, 422, 

(y) Ibid,, 8. 14; ibid,, 426, y- 

(a) Ibid,, s, 10 ; ibid,, 423. 

, . (5) ,20, Halsbury’s,' Statutes 424. ' 

(с) A.Waimng, Ztd.v, Bobinaon (19S0), 99 L. J. (K. B.) 171 ; Digest (Supp.), 
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kind sold by the defendant or in his possession for sale or delivery on the . 
same occasion (d). 

Prosecutions under the Act against a retailer of food-— except for 
the oflence of obstructing an inspector— may not be^ instituted (by the 
laying of an information) more than twenty-eight days after, the com- ' 'i 

mission of the offence ; - nor unless, within seven days after the offence, . ' ; ’j 

notice in writing has been served on the defendant or sent to him' by 
registered post? -stating the date and nature of the offence alleged ; 
nor unless tht. person accused has had a reasonable opportunity to j’ 

check the deficiency of which the complaint is made. In practice, 
inspectors carry with them forms which may be completed by them on !; 

the spot and handed to the alleged offender, which often makes the 
subsequent service of a written notice imnecessary (^). 

Prosecutions under the Act may not be instituted except by or on ! 

behalf of a local authority, a police authority or the Director of Public j 

Prosecutions. In the great majority of cases, the prosecution is ‘ 

instituted by the generally authorised inspector of weights and measures j 

on behalf of the local authority appointing him (/). .J 

Fines in respect of breaches of the Act in relation to the weight or 
measure of food may not exceed £5 for a first offence (g) except that j 

where fraud is proved imprisonment may be ordered, in virtue of the . 

fact that the Act is to be construed as one with the Weights and 
Measures Acts of 1878 and 1889. 1^87] 

Goods to be Sold by Net Weight. — ^An article is sold by net weight 
when the weight of any wrapper is not included in the purported weight 
of the goods. Bread and butchers’ meat (as will be seen from sub- 
sequent paragraphs) must be sold by net weight ; and the other foods 
to which this requirement also app&es are: tea, coffee-beans, ground 
coffee, cocoa, cocoa powder, chocolate powder, and potatoes. Bacon, 
ham, butter, lard, suet and margarine must also be sold by net weight, 
except that where one of these articles is weighed for sale in a wrapper 
or container not exceeding a prescribed maximum weight, the weight 
purported to be sold may— subject to certain conditions — include the 
weight of the wrapper. Similar requirements, but with a difference in 
the maximum weight permissible for wrappers, apply to the sale of 
flour, sago, tapioca, sugar, oatmeal, rice, dried peas and currants, and 
a few other articles of food, named in the First Schedule to the Act of 
1926 (A). In the case of a large variety of articles of food, including 
fish, fresh fruit and vegetables (other than potatoes), jam and con- 
fectionery, sale by net weight is not imperative ; but any statement 
as to the weight of any pre-packed article of food is deemed to be 
a statement of its net weight unless the contrary is specified. 

When any of the foods included in the First Schedule is sold or is in 
possession for sale ‘‘ pre-packed,” it must be made up for sale in the 
prescribed quantities, multiples of 2 ozs. up to a limit of 8 ozs., 
multiples of 4 ozs. up to a limit of 2 lb., multiples of 8 ozs. up to 4 lb., 
or multiply of 1 Ib. {%)• These requirements are varied with respect to 
sugar, by the Sugar (Weights and Measures) Order, 1940 (k). 

It is also unlawful to sell any article (not being “ pre-packed ”) ox 

(d) S. 12 (1) ; 20 Halsbury^s Statutes 424. (e) S. 12 (6) ; ibid,^ 425. 

(/) S. 12 (7) ; ibid» (g) S. 11 ; ibid., 424. 

(/i) md,, 427. 

(i) S. 4 (2) ; 20 Halsbury’s Statutes 420. 

(k) S.R. & O., 1940, No. 22 (amended by No. 98). 
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any of the kinds of food set forth in the Schedule/ in quantities other 
than 2 ozs., 4i ozs., 8 ozs., 1 lb., or multiples of 1 lb., unless the 
article is either weighed in the purchaser’s presence immediately before 
it is delivered to him or is delivered to the purchaser accompanied by a 
legible statement of its weight (1). £888] 

Meat.— Butchers’ meat, which includes liver (but not heads, feet, 
hearts,: lights, kidneys, 'sweetbreads, bacon, ham, preserved beef or 
cooked meat) (m) must be sold by retail net weight (n). Bacon and ham 
must be sold hy net weight, except where weighed for sale in a wrapper 
or container of not more than the prescribed maximum weight (o). When 
butchers’ meat is delivered to a purchaser it must be accompanied by a 
legible statement of the net weight on which the purchase price is based, 
unless the meat is delivered to the purchaser at the vendor’s premises 
immediately after it has been weighed in the purchaser’s presence. 
There is a special proviso applying to the delivery of meat which is 
boned or trimmed before delivery (p). It will be noticed that the sale 
of meat “by price,” e.g. under a notice “these joints 5^. 6d. each,” 
is unlawful if the price is not calculated on the weight of each joint 
and if the purchaser is not told the weight of what he buys. £889] 

Bread. — Bread must not be sold by retail or offered for sale except 
by net weight (q), and a loaf must not, therefore, be sold, e.g. as a “ three- 
penny loaf,” without reference to its weight. Further, loaves must not 
be sold, or be in possession for sale or delivery, unless they are of the 
net weight of one pound or an integral number of pounds (q). But the 
above provisions do not apply to fancy bread or to loaves not exceeding 
twelve ounces, in weight (g). 

For a loaf to fall within the exemption of “ fancy bread,” it should 
be of a shape so different from that of ordinary bread as not to be 
capable of being mistaken for an ordinary loaf. The mere fact that a 
loaf contains a proportion of milk or sugar does not make it “ fancy ” 
bread if it has the. outward appearance of an ordinary loaf (r). 

Every person selling bread by retail or having bread in his possession 
for sale must keep in a conspicuous part of his shop or premises a 
correct and suitable weighing instrument and must at the request of a 
purchaser or an inspector weigh the bread or permit the inspector to 
weigh it (q). There is not now any obligation on a baker to provide 
weights and scales for barrows or carts from which bread is delivered 
to customers. , v^. 

It is an offence to deliver bread of short weight onto misrepresent the 
weight of bread. But the provisions of the Act do not apply to wholesale 
transactions unless the bread is pre-packed in wrappers ready for sale. 
CSQOl 

MHk. — The sale of milk of short measure may be an offence under 
sect. I of the Act of 1926 (^) or in some instances under sect. 8 of that 
Act (s). In addition, a vendor of milk is under an obligation not to sell 


(l) S. 4 (4) ; 20 Halsbury’s Statutes 420. 

(m) S. 13 ; iMd»^ 426. 

(n) S- 5 ; ibid. f 421 » 

(o) Sched. J., Part II. ; 20 Halsbury’s Statutes 427. 

(p) S. 5 ; 20 Halsbury’s Statutes 421. 

(q) S. 6 ; ibid. 

(r) Bailey v. [1909] 2 K. B. 610 1 25 Digest 120, 427. 

(s) 20 HaJsbury’s Statutes 419. 
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milk by retail in: quantities other than half ' a pint or multiples of half a 
pint ; : nor may he have in his. possession? for sale or delivery on sale, 
any bottled or' pre-packed milk except, in the prescribed quantities* 
These requirements apply to 'skimmed, pasteurised and , “ processed ’’ 
milk, but not to dried or condensed milk (^). £891] ' ' 

Exemptions. — The special provisions of sects. . 4^ to 7 of the,. Act 
(applying to scheduled articles of food, butchers' meat, bread and milk 
respectively) do not apply to the sale or offering for sale of any article 
of food for consumption on the premises of the seller, nor to sales by 
the single pennyworth (or less) or sales in quantities purporting to be 
less than 2 ozs {u). Nevertheless, it remains an offence under sect. 1 
of the Act to sell any article of food in any quantity less than the 
purported quantity. £8923 

Prosecutions and Penalties.— When prosecutions are to be instituted 
for the various offences mentioned in earlier paragraphs, it is necessary 
to remember that the earlier Weights and Measures Acts are to be 
construed as one with the Sale of Food (Weights and Measures) Act, 
1926, and therefore some of the provisions of that Act are applicable to 
the proceedings. This observation applies particularly to sub-sects. (5), 
(6), and (7) of sect. 12 of the Act of 1926 {a). An employer summoned 
for any offence under the older Weights and Measures Acts may lay an 
information against an employee or other person whom he alleges to 
be the actual offender. A retailer must, within seven days, receive 
notice of an offence with which he is to be charged, and any information 
against him must be laid within twenty-eight days of the occurrence 
of the offence alleged. And no prosecution may be instituted except 
by or on behalf of the Birectorof Public Prosecutions, or police authority, 
or a local authority. 

The penalties for offences under the older Acts relating to weighing 
and measuring appliances, or under the Act of 1926 relating to the sale 
of food by weight or measure, are similarly affected by provisions to be 
found in the several Acts which have to be construed together. Thus, 
whereas for most offences the penalty is to be for a first offence a fine 
not exceeding £5 ; for a second offence a fine not exceeding £20 ; 
and for a subsequent offence a fine not exceeding £50 (5), it is always 
open to justices to impose imprisonment with or without hard labour 
for a term not exceeding two months if of opinion that the offence was 
committed with intent to defraud {c) ; and, for any offence, a court may 
cause the conviction to be published in such a manner as it thinks 
desirable (d). £8933 

Sand and Ballast, — Since July 1, 1938, the sale and conveyance of 
sand and ballast have been regulated by the operation of the Weights 
and Measures Act, 1936 (^), and the Weights and Measures (Sand and 
Ballast) Regulations, 1938 (/). Subject to exceptions (one of which 


{t) S. 7 ; 20 Halsbury’s Statutes 422. 

(u) Ss. 8 and 13 ; 20 Halsbury’s Statutes 422, 426, 

(a) 20 Halsbury’s Statutes 425. 

(b) Sale of Food (Weights and Measures) Act, 1926, s. 11 ; 20 Halsbury’s Statutes 
424, 

(c) Weights and Bleasures Act, 1889, s. 4 ; 20 Halsbury^’s Statutes 396. 

(d) Ibid., s. 14 ; ibid,, 398. 

(e) 29 Halsbury’s Statutes 1023, 

(/) S.R. &* 0„ 1938, No. 236. 
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relates to quantities weighing less than one ton or measuring less than 
one cubic yard) all sand, ballast, lAingle, gravel, ashes, clinker, hard- 
core, chippings and aggregates for constructional work must be sold by- 
weight or in terms of a cubic yard or half-a-cubic yard ; and contracts 
or agreements to convey those materials must be in similar terms of 
weight or measure. Vehicles used for conveying ballast, etc., under 
agreement in terms of weight must bear a tare-weight mark complying 
with the provisions of the regulations. The tare weight of the vehiele 
must be ascertained to the nearest half-hundredweight, weighed 
inclusive of the body, a full supply of water and fuel, and all normal 
parts, tools and equipment. 

Similarly, subject to periods of allowance for vehicles constructed 
before April 1, 1938, vehicles used for conveying ballast, etc., sold by 
measure, and vehicles used as measures for ballast, etc., must bear the 
verification stamp of an inspector of weights and measures and are 
liable to periodical inspection by such inspectors. 

A person in charge of a vehicle which is being used for conveying 
sand, ballast or the like, on a journey any part of which is along a 
highway, must carry a signed conveyance-note accurately indicating 
the weight or volume of the sand or ballast conveyed. It is an offence 
to sign or cause to be signed a conveyance-note which contains a 
materially incorrect statement. The form in which consignment notes 
are to be made out is prescribed by the regulations referred to above. 

Inspectors of weights and measures are empowered (on production 
if required of documentary evidence of the fact that they are inspectors) 
to demand the production of a conveyance note, and also to inspect 
any vehicle used for conveying sand or ballast and to require the 
unloading and the measuring or weighing, as the case may be, of the 
material conveyed. 

The regulations describe in detail the requirements which must be 
met by receptacles and vehicles used for the measuring of sand and 
ballast sold or conveyed by measure, and the conditions subject to 
which such measures are to be tested and stamped. [8943 

London.— The Weights and Measures Acts apply to London with 
the following modifications. 

The Weights and Measures Act, 1878, sect. 67 (g), contains a saving 
for the rights of the Founders’ Company. This company had charter 
rights as to staitiping weights, but their powers are not now exercised. 
Sect. 68 of the Act (g) contains a saving for the rights of the City with 
respect to stamping or sealing of weights and measures and with 
respect to the gauging of wine, oil or other gaugeable liquors. Powers 
of gauging were conferred on the Lord Mayor by the Weights and 
Measures Act, 1824 (A). Sect. 17 of the Weights and Measures Act, 
1889 (A), provides that notwithstanding anything in sects. 67 and 68 
of the Act of 1878 (i), persons using weights or measures in the City of 
London shall not be requir^'d to have their weights or measures verified 
or stamped by more than one authority. Sect. 16 of the ACt of 1889 (k) 
provides that inspectors appointed by the L.C.C. shall alone within the 
county, exclusive of the City, have the powers and duties of inspectors 
of weights and measures appointed under the principal Act. The City 
appoints its own inspectors. 


(g) 20 Halsbury’s Statutes 386. (h) 11 Halsbury’s Statutes 880. 

(i) 20 Haisbury’s Statutes 399. (k) lUd,, 398. 
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■Under the L.C.C, (General Powers) Act, 1928, s. 55 (I), the Weights 
and Measures Act,, 1889, Part 11. (Sale of Coal) (m), in its application to 
the county extends to coke as well as coal. Under sect. 56 (i) a 
penalty is imposed for wilfally increasing the weight of coke by damping, 
etc. The sect, is to be read as forming part of Part IL of the Act .of 
1889 (m). See also title Coal Weighing. 


(l) 11 Halsbury’s Statutes 1415, 

(m) 20 Haisbury’s Statutes 399. 
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Constitution.— The Welsh Board of Health was formed under the 
M. of H. Act, 1919 (a), as from July 1, 1919 (a). It acts, under the direc- 
tions of the Minister of Health, as the central authority in Wales (5) for 
the administration of national health and pensions insurance and of t|ie 
health functions delegated to it from time to time by the Minister. 

The power to form a Welsh Board of Health is derived from sect. 5 
of the M. of H. Act, 1919 (<?), which requires that the Minister of Health 
shall appoint such ojBScers as he may think fit to constitute a Board of 
Health in Wales, through whom he may exercise and perform in Wales, 
in such manner as he may think fit, any of his powers and duties. The 
constitution and functions of the Board are thus matters which are 
determined by the Minister, and it was the intention in 1919 that the 
range of functions of the Board should be extended as it gained in 
experience %.nd established close relations with the health authorities 
of Wales (c). 

(a) S. 5 ; 3 Haisbury’s Statutes 419. 

(b) For the purposes of the M, of H. Act, 1919, Monmouthshire is deemed to 
form part of Wales ; see s. 11 (3) ; iMd., 421. 

(c) The Board was reconstituted with effect from February 1, 1940. Its present 

members are Mr. I. F. Armer, M.C., Mr. T. W. Wade, M.D., and Captain J. Gl 3 mii- 
Jones, M.C. 

L.G.L. XITI. — 28 
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In the administration of National Health Insurance the Board was 
the successor of the Welsh Insurance Commissioners, established under 
sect, 82 of the National Insurance Act, 1911 (d), whose powers and dutip 
were transferred to the M. of H, on the formation of the Ministry in 
1919,, The Board also acts for the Minister in Wales in the admini- 
stration of the Widows’, Orphans’ and Old Age Contributory Pensions 
Acts, 1986-40 (e). 

For the outdoor officers of the Board, Welsh speaking is an essential 
qualification, and the various leaflets and notices of the Board are issued 
in the Welsh language. Welsh is also the medium of correspondence 
where letters are addressed to the Board in the native language, and 
officers of the Board are frequently asked to address conferences con- 
ducted entirely in the Welsh language, £896]! 

Functions. — ^Except for the making and confirmation of bye-laws 
and certain matters relating to local finance (as well as the treatment of 
persons of unsound mind and mental defectives which is a matter for 
the Board of Control (/)) practically all the functions of the Minister of 
Health so far as concerns Wales arid Monmouthshire are exercised 
through the Board. The public health, poor law and local government 
functions were transferred at various dates and the successive transfers 
announced to local authorities in M. of H. Circulars as follows : — 

I. Functions transferred as from October 1, 1920 (M. of H. Circular 
186, dated September 80, 1920) : 

(1) sanction to the appointments of M.Os.H., sanitary inspectors 

and inspectors of nuisances ; 

(2) venereal diseases ; 

(8) isolation hospitals ; 

(4) infectious diseases ; 

(5) maternityand child welfare; , 

f excepting matters directly affect- 

(6) (i.) the Sale of Food and ing consumers and public authori- 

Drugs Act ; ties in England, or involving rela- 

(ii) milk supply ; j tions with other parts of the 

(iii.) food .inspection ; 1 Empire or with foreign countries, 

(iv.) slaughter-houses I i*e, (a) imported foodstuffs ; (b) 
(v.) markets, etc. shellfish; (c) statistics from pub- 

lie analysts’ reports. 

(7) appointment of public analysts and officers under Food Acts 

and regulations. £8973 

II. Functions transferred following the passing of the L.G.A., 
1929 (M. of H. Circular 1198, dated April 20, 1981) : 

(1) surveys of the public health services in Wales for the purpose 

of sect. 104 of the L.G.A., 1929 (g) ; 

(2) all proposals relating to poor law medical work (with the 

exceptions indicated below) and the provision of new hospital 
accommodation under the P.H.As. The exceptions referred 
to are proposals relating to the superannuation and com- 
pensation of officers, and questions (e.g. as to status, tenure 

(cT) 1 & 2 Geo. 5, c. 55 (repealed). ' ' ^ , 

(e) 1936 (the Principal Act) ; 29 Halsbury’s Statutes 1198 ; 1937 (Voluntary 
Contributors) ; 30 Halsbury’s Statutes 997 ; 1939 (Emergency Provisions) ; 32 
Halsbury’s Statutes 1076 ; 1940 (3 & 4 Geo. 6, c. 13). 

(f) See title Board of Control, 

(g) 10 Halsbury’s Statutes 883. 
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of office, powers of councU in regard to remuneration or 
dismissal and conditions of service generally) which may 
■ arise under sect. 121 of the L.G.A., 1929 {h), in regard to the 
position of officers transferred to the service of councils under 
sect. 110 (i) of that Act. The transferred poor law medical 
work covers : 

(L) the administration of outdoor medical relief ; 

(ii.) the appointment, dismissal, tenure of office, conduct 
and conditions of service (with the exceptions indicated above) 
of (a) medical officers, (b) nurses, (c) dispensers, (d) all other 
officers of institutions for the sick (excluding persons of unsound 
mind and mental defectives), and sick wards of other in- 
stitutions ; 

(iii.) the approval of poor law institutions for teaching 
probationer nurses ; 

(iv.) infectious diseases in poor law institutions ; 

(v.) the provision, extension or alteration of all accom- 
modation for the sick (excluding persons of unsound mind and 
mental defectives). £898] 

III. Services for the welfare of the blind (except matters relating 

to old age pensions for the blind under the Blind Persons Acts, 1920 and 
19B8 (k), transferred as from January 1, 1935 (M. of H. Circular 1449, 
dated December 17, 1934). £8993 

IV. Poor law functions other than those referred to in II (2) above, 

Le> non-medical poor law work, except questions relating to the super- 
annuation and compensation of officers, .transferred as from April 1, 
1937 (M. of H. Circular 1601, of February 22, 1937). [900] 

V. Functions transferred as from Mav 1* 1940 (M. of H. Circular 
2005, dated April 26, 1940) I 

(1) Housing and town planning, 

(2) Private street works. 

(3) Local sanitary and other services (including water supply, 

sewerage and sewage disposal) as set out in the Schedide 
below. 

(4) Constitution and alteration of local government and other areas. 

SCHEDULE. 

Sewerage and Sewage Disposal ; Surface and Storm Water Drainage; 
Culverting Streams. 

Water Supply. . ' ■ ' ' ' 

Burial Grounds and Burials (other than registers and fees) ; Crematoria. 

, Ambulances.: 

Fire Stations and Appliances. 

Inebriate Reformatories. 

Lighting of Streets. 

Markets, 

Military Lands. 

Police BuilSings (except erection of police dwellings by County Councils). 

Public Libraries, 

Public Offices and Halls. 

Baths and Washhouses. 

Conveniences. 


(h) 10 Halsbury’s Statutes 961, 

(i) Ibid., 960. 

(k) 20 Halsbury’s Statutes 593 ; 31 Halsbury’s Statutes 812. 
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■ ' Ptiblic Cleansing, Colleetion and ’Disposal and the 

Scavenging of Streets. 

Public Walks and Pleasure Grounds, Open Spaces,' Playing Fields, 
Gymnasiums, Camp Sites, etc. 

Sea Defences and Promenades. 

Transactions with respect to Corporate Lands. 

River Pollution ; Drainage of Trade Premises. 

Privy Conversions. 

Nuisances and Offensive Trades. 

Sanitary conditions in shops, offices and theatres. 

Special ” Expenses. 

Adoption of provisions in the P.H. As. Amendment Act, 1890 (I), and the 
Public Health Act, 1925 (m). 

Conferring Urban powers on R.D.C. 

Investing Urban Authorities with powers of Parish Councils under 
sect. 271, Local Government Act, 1933 (w), and Urban or Rural Authorities 
with powers of P.H.As. Amendment Act, 1907 (o). 

Approval of salaries of Clerks of County Coimcils under the Local Govern- 
ment Act, 1933 (p). 

Appointment and tenure of office of Public Vaccinators and Vaccination 
Officers ; approval of alteration of district and salaries. EOOl J 

Correspondence.— The local authorities in Wales communicate direct 
with the Board at Cathay s Park, Cardiff, on proposals for capital 
expenditure, dealings in land and other matters relating to the services 
which fall within its administration, other than the making and con- 
firmation of bye-laws, correspondence on which should continue to be 
addressed to the M. of H., Whitehall. C902]| 

Tuberculosis. — See title Welsh National Memorial Association. 

General. — It is the practice of the Minister to consult the Board on 
matters which raise questions of policy so far as concerns Wales, and 
the successive steps above-mentioned mean that day to day adminis- 
tration of most of the Minister’s functions affecting Wales will be in the 
Board’s hands. Among matters retained in the Minister’s direct 
control may be mentioned local government finance (including audit), 
bye-laws and reports to Parliament on local legislation. 

The law of public health and local government is the same for 
England as for Wales, and most of the regulations, circulars and forms 
issued under the authority of the Minister have equal application in 
England and in Wales. In respect of the functions delegated to it, the 
Board has direct relationship with the local authorities of Wales and is 
vested, under the Minister, with separate administrative powers. Close 
co-operation is maintained between officers of the Board and of the 
Ministry at London. £903] 

(0 See s. 3 ; 13 Halsbury’s Statutes 824. 

(m) See ss. 3— 5 ; tbid.yllW, 1117. '"r 

(n) 26 Halsbury’s Statutes 450. r 

(o) See s. 3 ; 1 3 Halsbury’s Statutes 911. 

(p) S. 99 ; 26 Halsbury’s Statutes 358. 



THE KING EDWARD THE SEVENTH 

WELSH NATIONAL MEMORIAL 
ASSOCIATION (a) 


(The Peevention, Treatment and Abolition of Tuberculosis) 

(1) Wales and Monmouthshire constitute one unit for the treatment 
of tuberculosis (&). The King Edward the Seventh Welsh National 
Memorial Association (although formed in 1910 as a voluntary organisa- 
tion and still classified by the L.G.A., 1929 (c), as a voluntary associa- 
tion. now acts, mainly, as the statutory agent of the county and county 
borough councils (seventeen in number) for this purpose. 

Constituted by Royal Charter in 1912, the position of the Associa- 
tion in relation to the respective councils depended originally upon 
provisions contained in the National Insurance Acts, 1911 (d) (sect. 
84 (2)), and 1913 (sect. 42 (2)), and agreements made with each council 
thereunder. There were supplementary Charters in 1917 and 1928. 

The association also carried out for insurance committees the 
statutory duties with regard to “ sanatorium benefit ’’ formerly vested 
in those committees. [904] 

(2) By the P.H. (Tuberculosis) Act, 1921 {e), the treatment of tuber- 
culosis was made a statutory duty of county and county borough 
councils ; by sect. 1 (1), councils in Wales which had made approved 
agreements with the association were deemed to have made adequate 
arrangements for the treatment of tuberculosis. [905] 

(3) Under the L.G.A., 1929, the grants made by the Exchequer 
to the Association (including those specified in the Fourth Schedule, 
Part II., para. 5 (b) (/)) were discontinued and merged in the general 
Exchequer grants payable to the councils. 

The Local Government (Calculation of Rate-bome Expenditure, etc.) 
Regulations, 1982 (g), applied as though the association were a local 
authority having power to issue precepts on the councils of counties 
and county boroughs in Wales, and any contributions made by such a 
council to the association were to be treated as expenditure of the 
council made under precept (Part V., Art. 20). 

The Discontinued Grants (Apportionment) Order, 1980 (A), provided 
that the discontinued Exchequer grants to the association in respect of 
tuberculosis services were to be apportioned between the counties and 
county boroughs concerned in proportion to the population of the 
several counties and county boroughs. C906] 

(4) Sect. 102 (8) of the L.G.A., 1929 (i), provides : 

The Mnister shall before the beginning of each fixed grant period, 
after Consultation with the councils of counties and county boroughs 

(a) Principal Office : Cathays Park, Cardiff. 

(b) M. of H. Act, 1919, s. 11 (3 ) ; 3 Halsbury’s Statutes 421. 

(c) Ss. 85 (2), 102 (3) ; 10 Halsbury’s Statutes 937, 948. 

(d) 1 & 2 Geo. 5, c. 55 (repealed). 

(e) 18 Haisbury’s Statutes 971 (repealed). See now P.H.A., 1986, ss. 171—175 ; 

29 Haisbury’s Statutes 443 — M6. (/) 10 Halsbury’s Statutes 983. 

(g) S.R. & O., 1932, No. 160. (h) S.B. & O., 1930, No. 59. 

(t) 10 Halsbury’s Statutes 948. 
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in Wales and Monmouthshire, make a scheme for the payment by those 
counciis to the King Edward the Seventh Welsh National Memorial 
Association of contributions of such amount as may be specified in the 
scheme towards the expenses of the services in connection 'with the 
treatment of persons suffering from tuberculosis provided by the 
association.” [907] 

(5) On March 25, 1987, the Minister of Health made a scheme for 
the third fixed grant period (the five years 1937-1942). 

The scheme provides that the county and county borough councils 
shall pay to the association certain specified annual contributions 
(which include loan charges in respect of capital expenditure approved 
by the Minister). The contributions are to be apportioned and paid by 
the councils as to 50 per cent, according to population and as to the 
remaining 50 per cent, according to rateable value. It is a condition 
of the payments under the scheme, aliat that the association shall 
continue to make adequate arrangements for the treatment of tuber- 
culosis, shall submit estimates to the Minister and councils, and shall 
keep accounts in approved form and submit them for audit as required 
by the Minister. [908] 

(6) By sect. 128 (2) of the L.G.A., 1929 (jfc), the council of any county 
or county borough in Wales or Monmouthshire may, with the consent 
of the Minister, lend to the association any money required by the 
association for the purposes of capital expenditure which the association 
has power to borrow, subject to any conditions which the Minister may 
impose. [909]! 

(7) By an Order of the High Court of Justice, Chancery Division, 
dated November 15, 1930 (1980, K. No. 698), the association may, 
with the sanction of the M. of H., borrow for capital expenditure and 
other purposes on the security of the revenues of the association 
(including the contributions payable to the association by local 
authorities under the scheme of the Minister). Where the sum pro- 
posed to be borrowed amounts to £10,000 or over, and in any other case 
where the Minister thinks fit, an inquiry by an inspector of the Minister 
shall be held. imj 

(8) Under the authority of the said order of the High Court the 
association established a superannuation fund in respect of its officers 
and workmen. By the King Edward the Seventh Welsh Nationa. 
Memorial Association Act, 3 939 (Z), the L.G. Superannuation Acts, 1937 
and 1939 (n), were applied to the Association and its staff. £9113 

(9) The executive body of 76 members controlling the association is 
the council, which is constituted as follows : 

Direct representatives appointed by the seventeen 
county and county borough councils . . . , . . 52 

Members co-opted by the Board of Governors and 
Council • . . . . . . . . . . . . * 16 

Members appointed by the M. of H. . . 1 , . . 4 

Ex-officio : President, Vice-Presidents (2), and Treasurer 4 

[9123 


(/c) 10 Halsbuiy’s Statutes 96$. {/) 2 & 3 Geo. 6, e. 27. 

(m) 80 lEIalsbury’s Statutes 385. (n) 32 Halsbury’s Statutes 247. 
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See also title : Traps. 


Introductory. — The object of the legislation relating to wild birds 
is the preservation of wild birds and their eggs> coupled with some 
measure of control of wild birds in the interests of agriculture. The 
statutes at present in force are; The Wild Birds ftotection Acts, 
1B80, 1881, 1894, 1896, 1902, 1904 and 1908, the Protection of Lap- 
wings Act, 1928 (a), the Protection of Birds Act, 1983 (&), and the Quail 
Protection Act, 1937 (c), and the Wild Birds (Duck and Geese) Protection 
Act, 1939 (d). The Sand-Grouse Protection Act, 1888 (e), provided 
absolute protection for the sand-grouse between February 1, 1889, 
and January 1, 1892 ; this statute, though not repealed, appears to be 
spent, and this bird is now included in at least one local order made 
under the Wild Birds Protection Acts. £913] 

Definitions. — ^Tfhe Wild Birds Protection Act, 1880, sect. 2 (f), 
defines wild birds ” as meaning all wild birds. This definition does 
not in terms exclude game birds- 

The Game Act, 1881(g), refers to pheasants, partridge, grouse, 
blackgame and bustards. The Poaching Prevention Act, 1862 (A), includes 
in its definition woodcock and snipe, which are clearly wild birds, 
being included in the Schedule to the Wild Birds Protection Act, 1880 (i)» 
£9143 

Statulory ^Provisions. — ^The Wild Birds Protection Act, 1880> 
sect. 3 (&\ makes it an offence triable summarily for any person between 


{a) For these statutes see 1 Halsbury’s Statutes 355 — 366. 

(d) 26 Halsbury’s Statutes 53. 

{€) 30 Halsbury’s Statutes 787. (d) 82 Halsbury’s Statutes 79. 

(e) 1 HaJsbuiy’s Statutes 859. (f) Ibid., 856. 

(g) 8 Halsbury’s Statutes 1066. (k) Ibid., 1091. 

(i) 1 Halsbury’s Statutes 358, (Aj) Ibid., 356, 
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March 1 and- August 1, to shoot' or attempt to shoot, or use a boat for 
the purpose of shooting or causing to be shot, or use any lime, tpp, 
snare, net or other , instrument for the purpose of taking any wild l^ird, 
or to expose or offer for sale or have in one’s control or possession aifter 
March 15 in any year any wild bird receidily killed or taken. , . The |Act 
of 1939(1) varies this , close time in relation to wild duck (other than 
merganser and goosander) and geese. 

The penalty is — ^for any bird included in the Schedule, to the Act of 
1880 (m), not exceeding £l per bird, and for any other birds a reprimand 
and payment of costs on the first offence, and for subkquent offences a 
maximum fine of 5^. per bird in addition to the costs. 

The section does not prevent the owner or occupier of land or any 
person authorised by him, killing or taking on such land, birds not 
included in the Schedule (n). Farmers and others are thus enabled to 
protect their seeds and crops against the more common and more 
mischievous wild birds. 

The further exceptions provided in the section were repealed by an 
amending Act of 1881, and a provision substituted to the effect that a 
person should not be convicted under sect. 3 of the 1880 Act for exposing 
or offering for sale or having control or possession of any recently killed 
wild bird if he proves that the killing was lawful, or that the bird was 
killed in some place to which the Act did not extend (and importation 
frdm such a place is primd facie evidence that the bird was killed in 
such a place (o)). 

Sect. 4 of the Act of 1880 (p) authorises any person to demand the 
name and aduress of an offender, and provides a penalty on conviction 
for non-compliance. 

Sect. 5 (g) applies (in England) the procedure of the Summary Juris- 
diction Acts, 

Sect. 6(g) provides that offences committed within Admiralty juris- 

(l) 82 Halsbury’s Statutes 79. (m) 1 Halsbury’s Statutes 858, 

(n) See Wart v. Gilham (1884), 49 J. P. 357 ; 2 Digest 283, 559. An important 
case, deciding that a defendant who in the close season netted sparrows on land not 
in his own occupation was liable to conviction, although no evidence was called to 
negative authority by the owner and occupier. It further decided that when the 
same sparrows were liberated and shot on A.’s land by A. and his friends with A.’s 

. authority, the saving clause in s. 3 of the 1880 Act did not apply, and that A, could 
be convicted, the saving -clause only allowing owner and occupier of land to take 
birds on that land, and not to kill on that land birds taken elsewhere (even, per 
Hawkins, J,, if taken on other landpf A,). As to wild geese, see p. 442, post. 

(o) As to the application of the proviso and as to onus df proof, see Green v. 
Carsiang (1901), 66 J. F. 102 ; 2 Digest 283, 558, Three points were decided. First, 
that birds taken three weeks previous to the offence charged could be held to be 
“ recently taken ” within the meaning of s. 3 of the 1880 Act ; second, that the 1881 
Act applied only to birds recently “ killed ” as opposed to “ taken,” and that with 
regard to the latter, s. 3 of the 1880 Act applied, but without the proviso repealed 
in 1881 ; and third, that in the latter ease, it was for the prosecution to prove that 
the birds concerned were in fact “ wild birds ” and had been recently taken. See 
also M. 'y. MopMnSr Ex parte Lovejoy (1911), 75 J. P. 340 ; 2 Digest 283, S63, where 
an interval of seven weeks elapsed between the taking and the charge of having in 
possession ; the magistrate held that the birds were not recently t^^ken and the 
Divisional Court refused to interfere, as the matter was one of fact for the magistrate 
to decide. In Harris v. iwos (1919), 88 J. P. 208, where birds caught in Ireland 
were sent to London six weeks later, the delay being to accustom them in some 
measure to captivity and reduce the risk of loss or damage likely to be caused by 
dispatch imm^iately after capture, it was held that the magistrate was entitled to 
consider the reason for the lapse of time, and might hold that in such circumstances 
six weeks was “ recent ” (Ft&wer v. Watts (1910), 74 J. P, 302 ; 2 Digest 283, S64, 
followed). 

(p) 1 Haisfoury*s Statutes 356. (g) IMd,^ 357. 
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diction , may ' be tried in any place in the United ' Kingdom where the i| 

offender may be found. ■ ‘ Jl 

Sect. ^ 8 (r) enables the Secretary of State, on the 'application of '■ 11 

justices in quarter sessions (now the county council ( 5 )), by order to ' || 

extend or vary the statutory ‘‘ close time,” but this section is varied by || 

the 1939 Act (f) in, relation to wild' duck (except as above) and' geese.; ■ it 

The Schedule (t^) contains a list of the birds to which the Act gives' ■ 
full protection. : :i 

The Wild Birds Protection Act, 1881(a), amended sect. 3 of the 
1880 Act as noted above, and added the lark (6) to the Schedule. ^ * 

The Wild Birds Protection Act, 1894 (c), provides (sect. 2) that upon 
the application of a county council the Home Secretary may prohibit 
the taking or; destroying of wild birds’ eggs in any year or years in any 
place or places in the county or the taking or destroying of the eggs of 
any specified kind of wild bird in the county or part or parts thereof, ; 

and (sect. 3) may by order add birds to the protected list set out in the 
Schedule to the Act of 1880. 

Sect. 4 requires annual advertisement (d) of any order made under 
this Act and sect. 5 prescribes penalties. 

The Wild Birds Protection Act, 1896 (d), extends the power nf the 
'Home Secretary under sect, 8 of the Act of 1880 (r), and enables an 
order to be made prohibiting the taking or killing of particular kinds of 
wild birds during the whole or any part of that period of the year to 
which the protection of wild, birds under the Act of 1880 does not 
extend, or the taking or killing of all wild birds in particular places 
during the whole or any part of that period. 

The Act of 1902 (/) gives the court power to order forfeiture of bird 
'or egg in respect of wliich an offence is committed. 

The Act of 1904 (/) makeS' it illegal to set a trap on a pole, tree or 
caim of stones ; and the Act of 1908 (g) makes it illegal to use a hook or 
similar instrument to take a wild bird.- ' 

The Protection of Lapwings Act, 1928 (h), declares it unlawful 
between March 1 and August 31 to sell any lapwing (also called green 
plover, peesweep or peewit) or to have in possession for the purpose of 
sale for human consumption or to sell for human consumption, or have 
in possession for sale for that purpose, any egg of the lapwing. 

With regard to the lapwing, sect. 3 of the 1880 Act (i), so far as it 
relates to the sale or possession of wild birds, ceases to have effect (j). 

"(r) I Halsbury’s: Statutes, 357.' I 

{«) See L.G.A., 1888, s. 3 (xiii.) ; 10 Halsbury’s Statutes 689. 

(t) See p. 442, post. 

(u) 1 Halsbury’s Statutes 358. (a) Ibid., 359. 

(6) As to the sale of live larks in a district where the bird is protected by order, 
the birds having been lawfully taken in another district, see Flower v. Waits (1910), 

74 J. P. 302 ; 2 Digest 283, 564. Larks were taken alive in Cambridgeshire in I 

November and the taking was lawful because no order extending the close time for 

larks was then in force. The larks were sold alive in London where an order giving I 

protection throughout the year was in operation. It was held that the seller in | 

London was ri^tly convicted for having larks “ recently taken in his possession 

(1881 Act not ^plying, see Green v. Carstang, p. 440, ante). '' 

(c) 1 ^lalsbury’s Statutes 360. ! 

(d) The statutory publication of an order under the 1894 Act is not a condition 
precedent to a prosecution under the 1880 Act as varied by the order (Duncan v, 

Knill (1907), 71 J. P. 287 ; 2 Digest 283, 560). 

(e) 1 Halsbury’s Statutes 362. (/) Ibid., 363. 

(g) Ibid., 364. (h) Ibid., 366. (i) IMd., 356. f, 

(j) See s. 1 of Act of 1928 ; 1 Halsbury’s Statutes 366, where the editorial note (j 

should be perused for cross-references to the Wild Birds Protection Acts, 1880-1908. |- 
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Ihe Protection of Birds Act, 1988 (&), prohibits (a) the capture of 
any wild bird to which the Act applies with the intention that it shall 
be sold alive, and (b) the sale or possession for sale of any live bird to 
which the Act applies, other than close-ringed specimens bred in 
captivity. The Act applies to a list of birds set out in the ^schedule- 
being British species, which reside in or visit Great Britain in a wild 
state. 

The Quail Protection Act, 1 987 (i), prohibits the importation into 
the United Kingdom of any live quail between February 14 and July 1 
in any year; provision is made for appropriate action by the Com- 
missioners of Customs. 

The Wild Birds (Duck and Geese) Protection Act, 1989 (m), fixes a 
minimum close timefor wild duck (other than merganser and goosander) 
from February 1 to August 11 inclusive, and makes it iEegal to expose 
or offer for sale or to have control or possession of any recently killed 
wild duck or geese after February 28 in any year. 

The Act does not affect the power to make orders under the 1880 
Act {supra) extending the close season, but no order can be made 
exempting any county or district, or shortening the close season, 
except that by order the close time in tidal areas can be postponed to 
any date not later than February 21. 

The Act adds wild geese to the Schedule to the Act of 1880, thus 
giving them full protection as against owners and occupiers of land, 
but an order under the Acts may waive this protection. 

Sect. 8 prohibits the importation of dead wild duck and geese 
during the statutory close season and repeals (with qualification) for 
this purpose sect. 1 (2) of the 1881 Act. E915|| 

Wild Birds Protection Orders.— An order under sect. 8 of the Act 
of 1880 {n) may be made without limit of time, as also an order under 
sect. 2 (2) and (8) of the Act of 1894 (o), but an order under sect. 2 
(1) of the Act of 1894 (o) must be limited in point of time and of 
place. 

Under sect. 1 of the Act of 1890 (p) an order can be unlimited in 
time so far as protection of particular birds is concerned, but if applied 
to all wild birds it must be limited to particular places.” 

As most of the orders now in operation are believed to include 
provisions under several of the Acts, the H.O. generally makes them for 
limited periods and renews them from time to time. 

Many orders now have effect in one way or another, throughout the* 
year. This makes the application of sect. 4 of the 1894 Act (q) far from 
easy. Probably the best course is to publish the order during the three 
weeks previous to the commencement of the general close time ” 
fixed by the order. 

In districts where the shooting or taking of duck and other non-game 
birds is a matter of importance, the interests concerned may usefully 
be consulted when a local order is in course of preparation, and similarly 
agricultural committees may be asked to advise on the degree of pro- 
tection to be afforded to birds which may prove troublesome to farmers, 
fruitgrowers and market gardeners. The H.O. will discuss draft orders 
with the local authority affected, and it is advisable for the local 


(k) 26 Halsbujy’s Statutes 53. (1) SO Halsbury’s Statutes 787. 

(m) 32 Halsbury’s Statutes 79. (n) 1 Halsbury’s Statutes 357. 

(o) Ibid., 360. (p) Ibid., 362. (q) Ibid., 361 . 
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authority to' do so, since the statutory publication is ■ unavoidably 
expensive. £9163 

Aflfflinistrative Arrangements. — ^Tlie Wild Birds- Protection Acts 
do not contain any detailed' provision as to administrative arrangements. 
Before the L.G.A., 1888, the administration of these statutes was 
entrusted to quarter sessions, but by sect. 3 (xiii.) of that Act (r ) this 
function was transferred to county councils,, and sect. 3 of the Wild 
Birds Protection Act, 1896 ( 5 ), makes it clear that a county borough 
council can exercise the powers of a county council under the Wild Birds 
Protection Act, 

Normally, wild birds’ protection functions are exercised through a 
committee appointed under sect. 85 of the L.G.A., 1933 (i), and ad- 
vantage may be taken of sect. 85 (3) to include on the committee repre- 
sentatives of organisations interested in, or possessing special knowledge 
of, wild birds. Usually, there is no need to appoint special officers to 
administer the Wild Birds Protection Acts, and control is generally 
exercised through the police. Valuable educational work dealing with 
the protection of wild birds and their eggs can be effected through 
schools and through agricultural advisory officers ; and in this con- 
nection the advisory leaflets issued by the M. of A. will be found useful 
in helping to create a healthy state of public opinion. 

The expenses of administering the Wild Birds Protection Acts fall, 
in a county, on the county fund as expenses for general county purposes, 
and in a county borough, on the general rate fund ; no Government 
grants are available. 

London. — The L.C.C. is the authority for executing in London 
the Wild Birds Protection Acts, 1880 to 1908 (u). 

Among the matters on which the Port of London Authority may 
make bye-laws under sect. 279 of the Port of London (Consolidation) 
Act, 1920 (dj), are preventing bird catching, nesting, trapping, searching 
for and taking or destruction of birds’ nests or eggs on or about the 
Thames. A saving is provided for sporting rights. [9183 

(r) 10 Halsbury’s Statutes 689. (s) 1 Halsbury’s Statutes 802. 

(f) 26 Haisbury’s Statutes 352. 

{«) L.G.A., 1888, ss. 3 (xiii.), 40 (2) ; 10 Halsbury’s Statutes 689, 718. 

(a?) 18 Halsbury’s Statutes 681. 
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Prevention of Danger or Obstruction. — ^Where sect. 26 of the P.H.A., 
1925 {a), has been adopted (h) by a local authority (c) or applied by 


(a) 13 Halsbury’s Statutes 1124. 

(b) Such adoption is by resolution of the local authority in accordance with the 

provisions of the Third Schedule of the Act (P.H.A., 1925, ss, 2—5 ; 18 Halsbuty’s 
Statutes 1115— 1117). 

(c) “ Local authority ” means an urban sanitary authority, U.D.C. 6r K J9.L. ; 
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order of the M. of H. to a rural district or contributory place in a rural 
district (d), such local authority may make bye-laws for the prevention 
of danger or obstruction to persons using any street or public place 
from posts, wires, tubes, aerials or any other apparatus in connection 
with or for the purpose of wireless telegraphy or telephony installations 
stretched or placed (whether before or after the date when the section 
came into operation) on or over any premises and liable to fall on to any 
street or public place (/). ‘‘ Public place ” is here defined as including 

any public park or garden and any ground to which the public have or 
are permitted to have access, whether on payment or otherwise (g): 
Such bye-laws do not apply to any apparatus belonging to any statutory 
undertakers {h), nor does the Act affect any privilege of the Crown (i) 
or the Postmaster-General under the Telegraph Act, 1869 (j), or any works 
or apparatus belonging to him, or any power conferred on the Minister of 
Transport by the London Traffic Act, 1924 (k). Model bye-laws issued by 
the M* of H. for the guidance of local authorities contain a definition of 
‘‘ apparatus ” as meaning posts, wires, tubes, aerials or any other 
apparatus in connection with or for the purpose of wireless telegraphy 
or telephony installations and provide that any person who stretches 
or places on or over any premises any apparatus liable to fall on to any 
street or public place must comply with certain requirements. These 
requirements are that the apparatus must be securely attached to 
adequate supports of durable material, that every support for the 
apparatus must be efficiently secured against forces due to ice-loading 
and wind pressure, that the apparatus, if attached to a chimney, wall, 
or other part of a building, must be efficiently supported by angle plates 
of iron or some other suitable device, and that the apparatus must be 
so stretched, placed and maintained as not to be dangerous or to cause 
obstruction to persons using any street or public place. The model 
bye-laws’ also provide for a penalty not exceeding five pounds for every 
offence against the bye-laws and a further penalty of forty shillings in the 
case of a continuiug offence for each day after written notice of the 
offence from the local authority. [91^3 


1907, s. 13 applied by 1925, s. 7 (1), Sched. IV. The expression 

“urban sanitary authority ” was used in this definition to ensure that county 
borough councils were included in view of the fact that it was not free from doubt 
whether a county borough council could be regarded as an U.D.C. For full explana- 
tion of this point; see note to s. 13 in Lumley’s Public Health (10th ed.), VoL II., 
p. 1109, and title PxjBMC Health. 

(d) P.H.A., 1925, 8. 4. : 


(e) “ Street includes any highway, any public bridge (not being a county bridge) 
and any road, lane, footway, square, court, alley or passage whether a thoroughfare 
or not (P.H.A., 1875, s. 4 ; 18 Halsbury’s Statutes 625). P.H.A,, 1875, s. 4, is still 
in force for the purposes of Acts which are construed with that Act. See P.H.A., 
1936, Sched. HI., Part I. (2) ; 29 Halsbury’s Statutes 545. 

(/) 1925, s. 26 (1) ; 13 Halsbury’s Statutes 1124. 

(g) See also tWd., s. 25 ; 1123, as to consents for, inter alia^ wires over, 

along, or across any street. Such consents are commonly needed for wires in 
connection with a “ mreless relay ” system. The important point to jiemember is 
that the local authority has no power to charge a fee. ^ 

(h) Ibid., s. 26 (2). “ Statutory undertakers ” means any person authorised by 

Parliament to construct, work or carry on any railway, canal, inland navigation, 
dock, harbour, tramway, gas, electricity, water or other public undertaking (ibid,, 
s. 7(8)). ^ ^ 

1907 ^ Sched. IV. which applies s. 12 of the P.H. As. Amendment Act, 


(j) 19 Halsbury’s Statutes 251. 

(k) Ibid,, s. 10. 
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Prevention of Nuisance* — By sect. 249 of the L.G.A., ' 19S3 ( 1 ), 
county councils' and borough councils may make bye-laws for the good 
rule and ^government of the whole or any part of their area and for the 
suppression of nuisances ; .but where by 'or under any enactment in 
force- in any area provision -is made for the prevention and suppression 
in a summary manner of any nuisance, the power to make ' bye-laws 
for that purpose under the section is not exercisable in such area. 

Urban and rural district councils are empowered to enforce bye-laws 
made by a county council in their district (m), but no bye-laws made 
by a county council have effect in any borough (n). 

Such bye-laws may contain provisions for imposing on pei'sons 
offending against them, reasonable fines recoverable on summary 
conviction not exceeding five pounds and in the case of a contmuing 
offence, a further fine not exceeding forty shillings for e^ch day during 
which the offence continues after conviction (o). 

Forms of bye-laws have been issued by the H.O. for the guidance of 
•county councils and borough councils and include a form of bye-law 
relating to wireless loudspeakers. This form provides that no person 
shall (i.) in any street or public place or in connection with any shop, 
business premises or other place which adjoins any street or public 
place and to which the public are admitted, or (ii.) upon any other 
premises by operating or causing or suffering to be operated any wireless 
loudspeaker, gramophone, amplifier or similar instrument, make or 
cause or suffer to be made any noise which is so loud and so continuous 
or repeated as to cause nuisance to occupants or inmates of any premises 
in the neighbourhood. No proceedings are to be taken, however, 
against persons for any offence under paragraph (ii.) unless the nuisance 
is continued after one fortnight from the date of service on such person 
of a notice alleging the nuisance and signed by not less than three 
householders residing within the hearing of the instrument. [920] 

London. — The London Overground Wires!, etc., Act, 1933 (p), 
provides for the control of overground wires over or near streets. See 
title OvEEHEAD Wires. * 

Bye-laws to deal with nuisances from wireless loud speakers have 
been made by some of the metropolitan borough councils under the 
Municipal Gorporations Act, 1882, sect. 23, and L.G.A., 1888, 
sect. 16(g). See now Part VIII. of the London Government Act, 1939 (r). 
See title Good Rule and Government. C9213 

(l) 26 Halsbury's Statutes 439, As to procedure in making bye-laws and as to 
their validity and construction, see title Bye-Laws. 

(m) L.G.A., 1933, s. 249 (5) ; 26 Haisbury’s Statutes 440. 

(n) s. 249 (1), proviso ; 439. 

(o) IMd., s. 251 ; ibid., M2. 

(p) 26 Haisbury’s Statutes 604. 

(n) 10 Haisbury’s Statutes 584 and 698 ; repealed as applied by London G.A., 
1899, s. 5 (2), and Sched. II., Ft. II. ; 11 Haisbury’s Statutes 1228, 1243 ; by L.C.C. 
(General Powers) Act, 1934, Sched. ; 27 Haisbury’s Statutes 436, which is repealed 
by London G.A., 1939, Sched. VIII. ; 32 Halsfoury’s Statutes 386. 

(r) 32 HalsDury’s Statutes 327-— 330. • 


WOODLANDS, RATING OF 

See Rating of Special Properties. 
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WOODS 

See Debating. 


WORKHOUSE 

See Institutional Relief. 


WORKING BALANCES 

See Rate Estimates. 


WORKMEN 

See Staff; Workmen’s Compensation. 


WORKMEN’S COMPENSATION 

As large employers of labour, local authorities are seriously affected by 
the provisions of the various Acts relating to workmen’s compensation. 
The general law on the subject is' contained in the following statutes : 

Workmen’s Compensation Acts, 1925 (a) and 1926 (b) ; Workmen’s 
Compensation (Transfer of Funds) Act, 1927 (b) ; Workmen’s Com- 
pensation (Silicosis and Asbestosis) Acts, 1980 (e) ; Workmen’s Com- 
pensation Act, 1931 (d) ; Factories Act, ‘^1937, sects. 38, 45, 64 (e) ; 
Workmen’s Compensation (Amendment) Act, 1938 (/); Workmen’s 
Compensation (Supplementary Allowances:) Act, 1940(g). 

In addition there is a very large volume of case law on this subject, 
for which Butterworths’ Workmen’s Compensation Reports should be 
consulted, and in regard to general principles reference should be made 
to Halsbury’s Laws of England (Hailsham ed.), voL 34, and Willis’s 
Workmen’s Compensation (S3rd ed., 1940). 

In addition to being affected by the Acts as employers, local 
authorities who are public assistance authorities are affected by sect. 41 
of the Workmen’s' Compensation Act, 1925 (h). This section provides 
for the recovery from employers, of relief granted to their employees 
pending settlement of claims for compensation. The public assistance 
authority is required to serve notice on the employer and can then recover 
from arrears of compensation, all sums paid by way of relief in excess 
of the amount which would have been paid had compensation been 
available immediately. * 

It is also a frequent practice for public assistance authorities to grant 
relief “ on loan ” with a view to recovering it from any lump sum 

(a) 11 Halsbury’s Statutes 513. (b) Ibid.^ 601, 

(e) 23 Halsbury’s Statutes 209. (d) 24 Halsbury's Statutes 269. 

(e) 30 Halsbury’s Statutes 234, 236, 246. {/) 31 Halsbury’s Statutes 431. 

(g) 8 & 4 Geo. 6, c. 47. (h) 11 Halsbury’s Stututes 579. 
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settlement of a claim for compensation. As such settlements are 
intended to compensate the ' injured person for loss of earning capacity 
in^ the future^ this practice is difficult to justify, especially having regard 
to the terms of sect. 40 of the Workmen’s Compensation Act, 1925 (i), 
which prohibits the assignment or charge of sums paid by way of 
commutation 'of compensation. [922] 

London. — ^The Workmen’s Compensation Acts apply to London local 

authorities. 

The London Government Act, 1939, sect. 92 (;), enables the L.C.C. 
in their discretion to pay compensation in respect of any workman or 
persons employed by them who may be killed or injured in the course 
of employment. Such compensation is not to prejudicially affect any 
other rights to damages or compensation against any person other 
than the council, or (except as may be agreed when the compensation 
is granted), against the council. Sect. 193 of the same Act {k) enables 
the L.C.C. to make contributions up to an aggregate of £500 per annum 
towards hospitals, etc., in which any employee of the council is treated. 
The L.C.C. (General Powers) Act, 1930, sect. 61 (Z), enables the council 
to grant gratuities in respect of non-pensionable employees who die or 
become disabled or incapacitated through age, sickness or other infirmity 
while in the service of the council. [923] 


(i) 11 Halsbury’s Statutes 578. (j) 32 Haisbury’s Statutes 302. 

(k) Ibid., M6, (?) 23 Haisbury’s Statutes 365. 


WORKS COMMITTEE 

This title refers to the committee of a local authority which is charged 
with the general control of the Engineer and Surveyor’s Department. 
The nature and extent of the functions of the committee vary in different 
places. In some cases the committee deals with little more than high- 
ways, sewers and sewage disposal, and there are separate committees 
for such matters as public cleansing, parks and pleasure grounds, 
public lighting, architectural and building work, transport, etc. Except 
in some of the larger towns, however, the usual practice is to include 
within the duties of the committee most, if not all, of these matters. 
The committee is sometimes known as the Public Works Committee 
or Highway Drainage and Works Committee, or under some even more 
comprehensive title. 

There is a difference of opinion as to the relative advantages of one 
committee dealing with the whole of the sections of the council’s work 
mentioned above, and an independent committee in separate control 
of each seciton. Those y^ho advocate thejatter arrangement are of 
opinion' that a system of separate departments, each with its own 
responsible head directly reporting and responsible to its own com- 
mittee, promotes closer attention to detail and greater efficiency. The 
supporters of the alternative system of one department with a respon- 
sible chief to co-ordinate its various sections under the control of a 
main committee, contend that this arrangement should usually be both 
more economical and more efficient. It is pointed out that where there 
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is a number of watertight departments, there is a tendency for each 
committee and its oflBicers to endeavour to justify the building up of A 
substantial organisation with its ‘own administrative, technical ■ and 
clerical staff, depots, offices, transport, plant, etc., by unduly increasing 
its activities and expenditure. Moreover a centralised organisation 
enables purchases to be made in larger quantities and on more 
advantageous terms, and expenditure to be reduced by the interchange 
of staff, workmen, transport and plant. Generally, one drawing office, 
under a principal technical assistant, one clerical and accounts depart- 
ment under a chief clerk, a limited number of depots used in common, 
stores and storekeepers available for all sections, and transport and 
plant upon which all sections can draw as required will suffice and be 
found quite satisfactory. 

Where there is separate control it is not unusual to find plant and 
surplus material lying idle in one department, which could well be 
utilised in another department and to find transport returning empty 
when other transport is being employed in the same direction by another 
department. 

It is admitted that separate control for some services mentioned 
may be justified in very large towns, but it is suggested that the great 
majority of local authorities will find it more advantageous to adopt 
the principle of a main committee controlling all services employing 
appreciable numbers of workmen (except generally revenue earning 
services, such as water and gas works), and involving engineering, 
surveying and building works, with such sub-committees as may be 
found desirable according to local circumstances. 

The duties of the committee usually include the examination and 
approval of plans for new streets and buildings submitted in com- 
pliance with local building bye-laws. Town planning matters are, 
however, often dealt with by a separate committee, and in some eases 
it has been found convenient to transfer to this committee all applica- 
tions under the building bye-laws. 

In the larger towns where the Works Committee — or its equivalent — 
controls all or most of the services mentioned, it is usual to appoint 
sub-committees to deal in more detail with individual services and 
report to the main committee. There may, for instance, be an 
improvements sub-committee, whose function it is to examine and 
report upon schemes for new works and improvements ; a cleansing 
sub-committee, who report upon the work of road cleansing and the 
removal and disposal of house and trade refuse, and complaints relating 
thereto ; an accounts sub-committee, who examine accounts and pass 
them to the finance committee, and report in reference to wages and 
conditions of employment, and the conduct and efficiency of the staff ; 
and a public lighting sub-committee. 

The improvements sub-committee is sometimes given the respon- 
sibility of visiting and inspecting works and depots and sites of proposed 
improvements and reporting thereon. This may be very useful so 
long as the members realise that they are acting as Administrators 
and not as technical experts. It is obvious that the officers of the 
council cannot be held responsible in cases where their technical advice 
is rejected in favour of the advice of a councillor. 

One considerable advantage of a main committee having full know- 
ledge of the activities and requirements of the various sections of work 
is apparent when annual estimates are being prepared. With a number 
of water-tight committees and independent chief officers, there is a 
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tendency for each committee to endeavour to secure as large a pro- 
portion as possible of the money available. The extent to which it is 
succpsM in this respect will often depend largely upon the ability and 
persistency of its chairman or representative on the finance committee, 
A single committee^ in general control^ is more likely to distribute the 
available funds in the best interests of the public. 

The membership of a Works Committee will depend largely upon the 
size of the council. The numbers range from about ten in the smaller 
authorities to about twice that number in the larger. Sub-committees 
usually vary from five to fifteen. 

It is advisable that the chairman, and, in large authorities, the vice- 
chairman, of this, the largest spending committee of the council, should 
be members of the finance committee so that this committee may have 
the benefit of first-hand information in regard to the expenditure of the 
Works Committee. 

.The annual estimates having been passed by the finance committee 
and the council, the Works Committee is usually responsible for the 
expenditure of the sums allocated to the work of its department. It is 
a general practice to authorise the chief officer of the department to 
expend the sums required for wages upon authorised work, and to give 
orders for work and material, subject to a limit — ^generally of from £20 
to £100 in respect of each item — upon his own responsibility. 
Authority for other expenditure of a special character is given by 
resolution of the committee confirmed by the council, and for normal 
items, such as the purchase of stores, upon requisitions presented to and 
approved at the meetings of the committee. The requisition book, or 
sheets, are ruled in columns, in which are set out the quantity, descrip- 
tion and estimated cost of the goods required, and in respect of each 
item the purpose for which the goods are to be used and the vote number 
in the estimates. 

In some cases committees are required to report the most trivial 
matters to the council, but in others it is recognised that the time of 
both the council and the committee is saved by authorising the 
committee to assume responsibility for dealing with certain matters 
of administrative detail. 

It is the general practice for the chief officer of the committee to 
present a report each month in reference to the activities of his depart- 
ment including the number of men employed in the different sections, 
and any unforeseen circumstances which have arisen, particularly those 
which may involve extra expenditure. Such reports form a valuable 
record, and enable the chief officer to keep the committee informed of 
the progress of works and difficulties which may arise from time to 
time, 1:9243 

London. — ^Metropolitan borough councils appoint works and high- 
ways committees to deal with questions of streets, buildings and other 
consequential matters. As to the power of appointment and member- 
ship of comtiittees, see London Government Act, 1989, Part III (a). 

The* L.C.C. and the common council of the City do not appoint 
Works Committees as such. C9253 


(a) 32 Halsbury’s Statutes 289. 
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WORKS DEPARTMENT 


See Borough Engineer and Surveyor ; County Engineer 
Surveyor of District Councils. 


WORKSHOPS 

Derating. 


YARDS 

Repair op Roads. 


YELLOW fever 

Infectious Diseases. 


YOUNG persons 

See Infants, Children, and Young pERSONSa 


[end op VOL. xm.] 
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SUNDAY ENTERTAINMENTS, 1—12 

Sunday Entertainmeats Act, 1932... 1, 5 — 12' 
cmematograph entertainments, 5 — 11 
Cinematograpli Fund, 7 
definition, 6 

employment, conditions as to, 6, 8 
occasional opening of cinemas, 8 
penalties for contravention of conditions, 7 

percentage of profits to be paid to Cinematograph Fund and charities, 6 
power to allow, 5, 8 

procedure for extension of provisions of Act, 9 

in boroughs and urban districts, 9 — 10 
rural districts, 10 — 11 

museums, etc., 11 — 12 
definition, 12 

musical entertainments, 11 
definition, 11 

power of local authority to grant licences, 11 
Sunday Observance Act, 1625 — 
penalties under, 1 
proceedings under, 1 
prohibition of sports and pastimes, 1 
Sunday Observance Act, 1677 — 
penalties under, 2 
proceedings under, 2 
prohibition of Sunday work, 1 
tradesman, definition, 1 
Sunday Observance Act, 1780... 2 — 5 
action for forfeitures, 5 
admission free but charge for seats, 2 
advertisement for Sunday entertainments, etc., 4 
liability of printer, 4, 5 
boxing competitions, 4 
Brighton Aquarium case, 3 
“ keeper,’’ “ manager,” etc., 4 
penalties under, 3 

premises used for Sunday entertainment deemed disorderly house, 2 
sacred concerts, etc., 2 

SUNDAY OBSERVANCE. See titles Shops ; Sunday Entbbtainmknts, 

SUPERANNUATION, 12—36 

Bocal Government Superannuation Act, 1937... 12 — 24 
appeal to Minister of Health, 24 
classification of authorities, 13 
employees, 13 

special classes, 15 
clerks of county coimcils, 15 
# the peace, 15 

<• to justices and assistant clerks, 15 — 16 
'combination schemes, 23 
contributions, 16 

employees of certain bodies, admission of, 23 

gratuity on leaving office, 23 — 24 

income tax arrangements, 23 

pension, 21 

provisions, 12 
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SUPEEANNUATION — continued, 

: Local Govcrnmeat Superanniiation Act, l^Zl-~~c07itinmd, ■ 
retirement, 21 
service, defibaition, 17 
war, 17 

superannuation fund, 22 — 23 
temporary service, 24 
transfer value, payment of, 18 

table showing position of persons changing employment, 18— -21 
voluntary schemes, power of local authority to participate, 24 
- London, 34 — 36 

L.C.C., firemen, 36 ' 

poor law officers transferred to, 36 
position under Act of 1866... 34 
powers under General Powers Acts, 34— 35 
present scheme, 36 
L.P.T.B., employees of, 35 
metropolitan borough councils, 36 
mental hospitals and certified institutions, 25— 28 
assignment void, 28 
classification of employees, 28 
contributions, 25 — -26 
gratuity on permanent incapacity, 28 
to widow, etc., 28 
pension, provisions as to, 28 

table of allowances, 27 
rethement, 27 
service, aggregation of, 26 
transfer, 26 — 27 
school teachers, 29 — 34 

assignment, etc., void, 34 
Board of Education, powers of, 34 
<;ontributions, 29 

refund of, 29 

governing body, powers as to service, 34 
gratuity, 33 
offences, 34 

“ organiser,” position of, 33 
pension, 31 — 32 

probate, etc., when dispensed with, 34 
reduction in allowance or gratuity, 34 
retirement, 31 

service, approved external, 30 
contributory, 30 
definition, 30 
periods of absence, 31 
qualifying, 30 
recognised, 30 
war, 30 

statutory provisions as to, 29 

SUPEBFLUOUS LAND. /8ee title Corporate Lajstds, 

SUPPLEMENTAL LIST. ■ S'ee title .Valuation List. 

■ SUPPLBMENTABY SCHEMES. ' , See title Beoional Town Planning. ■ 

SUPPLEMENTABY EXCHEQUEB GBANTS. See title General Exchequer 

■■■:■.{ Grants.' 

SUPPLEMENTABY BATES. See title Bates and Bating. 

SUPPOBT OF BOADS. See title Boad- Protection. 


SUBCHAEGE, 38—49 

appeals against auditor’s decision, 44 — 45, 46 
procedure, 40 

application for relief, 45 — 46 - . 

' ■ :: procedure, '46 
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B.URCHAEGE — continued. 
ease stated .by, Mimster, 47 
.■ disallowance, definition, .S8' 
powers of, 38 

effect on qualification for membership of local authority, 48 — 49 
exchequer grants, expentUture not allowed for grant is not disallowed,” 39 
■ expenses of auditors, etc., 48 
general statutory powers, 39 — 40 

appeal from allowance of accounts, 40 
duty of district auditor, 39 — 40 

right of local government elector to be present and to make objections, 40 
- . items contrary to law, . 41 

doctrine of ultra virea, 41 — 42 
examples, 41 

principles to be followed by auditors, 42 
which cannot be disallowed, 41, 44 
London, 49 ^ 

report on year 1934 — 1935.,. 49 
scop© of disallowance and surcharge, 40 
surcharge, meaning of, 39 

of amounts of loss or deficiency due to negligence, 43 
items not brought into account, 43 
officials, position of, 43 
on person responsible, 43 
payment of sums certified to be due, 47 
powers of, 39 

recovery of sums certified to be due, 47 — 48 

SURFACE WATER DRAINAGE. See titles Repair op Koads ; Storm Water 

[Drainage. 

SURVEYOR, BOROUGH. See title Borough Engineer and Surveyor. 

SURVEYOR OF DISTRICT COUNCILS, 50-~52 
appointment, 60 — 51 
dismissal and removal from office, 51 
interest in contract, 51 — 52 
duties, 50 
history of office, 50 
qualifications, 51 

SURVEYOR OF HIGHWAYS. See title Highway Authorities. 

SWEEPING OF ROADS. S'cc title Scavenging. 

SWIMMING BATHS. See title Baths and Washhouses. 

SWINE, See title Animals, Keeping op. 

SWING BRIDGE. S'ee title Bridges. 

SWINGS. See title Roundabouts. 

TAR. . /See .title Alkali, ktc., Works. 

TAR SPRAYING OF ROADS. Bee title Roads Improvement. 

TAXATION OF COSTS. See titles Borough Funds Acts ; Costs. 

TAXIS. Se^itlm Hackney Carriages ; London Trappic. 

TEACifEES, S4— 65 

conditions of appointment, 67 — 58 
elementary schools, 57 
noil-provided, 57 — 58 
secondary schools, 58 

history of State concern with teachers, 54 — 55 
rights and duties of teachers, 63 — 64 
corporal punishment, 64 
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TEACHEES-^JoniiW. 
scales of salaries, 60 — 62 
Burnham scale, 60 — 61 

elementary schools, 61 — 62 
secondary schools, 62 
teclmical and art schools, 62 
training colleges, 62 
schools, general legal position as to, 54 
staffs of schools and institutions, 55 — 57 
appointment of teachers, 55 
approved schools, 57 

duty of authority to provide establishment of teachers, 55 
elementary schools, 55 — 56 
probationary period, 56 
recognitionr of teacher, lapse of, 56 

recall or suspension, 56 
secondary schools, 55, 56 
training college, 57 
superannuation, 62 — 63 
Teachers’ Registration Council, 65 
tenure, 58 — 60 

elementary schools, 58 — 60 
married women teachers, 60, 63 
secondary schools, 60 
training of teachers, 64 — 65 

TECHNICAL AND COMMERCIAL EDUCATION, 66— 73 
buildings and equipment, 68 — 69 
Report of 1935... 69 
co-operation, 71 — 73 

between authorities, 71—72 
with industry and commerce, 72 

national advisory committees, 72 — 73 

courses, 68 
examinations, 70 — 71 

conducting bodies, 70^ — 71 
historical survey, 66 — 67 
Board of Education, 67 
London, L.C.C. sole authority, 73 

schools, grants, etc., 73 
teaching staff, 69 — 70 
types of schools, 67 

TELEGRAPHS. See titles Postal, Tbleobaph an*!) Telephone Sebvicbs ; 

[Rating op Special Pbopebties. 

TELEPHONES. See titles Postal, Telegbaph and Telephone Services ,• 

[Rating op Special Pbopebtibs. 

TEMPORARY AND MOVABLE BUILDINGS. See title Tents, Sheds and 

[Vans. 

TEMPORARY LOANS. See title Bankers’ and other Overdrafts. 

TENEMENTS. See titles Paotories and Workshops ; Flats ; Slum Clearance. 

TENNIS COURTS AND BOWLING GREENS. See title Games, Provision 

[for. 

TENTS, SHEDS AND VANS, 73—85 
“ huUding,” 76 

bye-laws, power to make, 81 

camping organisations, 80 

camps, 77, 79 ' ' 

control, powers of local authorities, 75, 76 — 77 

demolition, 81 

London, 85 

model bye-laws of M. of H., 70, 81 
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TENTS, SHEDS AND VANS— cojrfintied. 

“movable buiidings,” 76 

licensing of, 78 — 79 
‘‘movable dwellings,” 76, 78 

control of, 77 — 80 
Impairs, power to order, 

“ temporary buildings,” 75, 83 — 84 
temporary buildings, 82 — 86 

buildings in existence before October 1, 1937. ..84 — 86 
conditions imposed, 82 

penalties for infringement, 83 
removal at expiry of specified period, 83 
“ short-lived materials,” 83 
not mentioned in P.H. A., 1936,. .82 
plans to foe submitted, 82 
power of local authority to permit erectio^a, 82 
town planning provisions, 86 

THABIES CONSEBVANCY, 86 — 88. See also iitle Conservancy Authorities. 
conservators, Drainage Board, 86 
history of, 86 
jurisdiction of, 86 
number of, 86^ — 87 
officers, 88 

statutory powers and duties, 87 — 88 

as Drainage Board, 88 

THEATRES, “89— 98 
licensing, 89 — 96 

necessity for a licence, 89 — 91 
ballet, 89 

booth theatre, 90, 97 
excise licences, 90 — 91 
gratuitous user of building, 90 
military buildings, 91 
music and dancing licence, holder of, 91 
single performance, 90 
“ stage play,” 90 
swimming baths, 91 
theatre society, 90 
licensing authorities, 91 — 93 
fees for licences, 96 
local authorities, 91 — 92 
discretion, 93, 94 
future buildings, 92 
refusal of licence, 92 
Lord Chamberlain, 91 
not a court, 93 

rules for conduct of theatres, 93 — 94 

conditions imposed on licensees, 94 — 96 
invalid, 95 

ingress and egress, control of, 95 
Lord Chamberlain’s rules, 95 
sanitary conveniences, requirement of, 96 
suspension of licence, 94, 97 
to whom licences may be granted, 93 
universities, 94 
London, 98 
penalties, 97 — 98 

submission of stage plays to Lord Chamberlain, 96 
fee|^ 96 

^ procedure, 96 

prohibition of plays, 96 

THEATRICAL EMPLOYERS’ RE0ISTRATION, 99—100 

London, L.C.C. and City corporation are registration authorities, 100 
theatrical employer(s), definition, 99 

offences, 99 — 100 

abandoning performers, 100 
registration with local authority, 99 
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THIRD PARTY BISKS. Sfee title Instoancb. 

TITHE AND TITHE RENTCHARGE. He® title Rating or Speoial Psopbe- 

, '..'{TIES., 

TITHINGS. See title Hxtotebds. ■■ 

TOLLS AND STALLAGES, 101—106 
exemption from tolls, 106 

by custom, grant or prescription, 106 
police officers, 106 
post office officials, 106 
royal forces, 106 
markets and fairs, in, 102 — 104 
at common law, 102 — 103 

action for recovery of tolls, 103 

use and occupation in regard to stallages, 103 
amount must be reasonable, 102 
under statute, 103 

Food and Drugs Act, 1938... 103 

list of toils and stallages to be displayed, 104 

Markets and Fairs Clauses Act, 1847... 103, 104 

(Weighing of Cattle) Acts, 104 

meaning, 101 — 106 

markets and fairs, in connection with, 101- — 102 
“ pickage,*’ 102 
‘‘stall,” 102 
“ stallage,” 102 
“ toU,” 101 

history, 101 
other tolls, 104-— 105 

bridges and highways, 104—105. See also title Bbedges. 
canals, 105 

ferries. >8e6 title Ferries . 

Rates Advisory Committee of Ministry of Transport, 104 
tramways, 105 

tolls in local government returns, 105—106 

annual returns to be made by local authority, 105 

TOWN CLERK, 107— 113 
appointment, 107 
authentication of documents, 108 
deputy, 107 
dismissal, 109 

reasonable notice to be given, 109 
duties, 108, 109 — 112 

as to registration of births, etc., 109 
relationship with chairmen of committees, 112 
chief officers, 109, 112 
committees, 109, 112 
council, 108, 112 
mayor^ 111 

signing of cheques, 109 

specific list of, specimen, 110 — 111 

under Local Land Charges Buies, 109 

Representation of the People Act, 1918. ..109 
London, 113 

appointment, 113 

Association of Metropolitan Town Clerks, 113 
membership, 113 
objects, 113 

City. 6'ee title City of Londoit. 

deputy town clerk, 113 # 

metropolitan borough councils, 113 ® 

qualifications, 113 
rights and duties, 113 
qualifications, 107 

legal, report of Departmental Committee as to, 107 
rights and duties, 109 — 111 
Town Clerks, Association of Metropolitan, 113 
Society of, 112 
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TOWN CRIER, 114 

. ’Mstorical sketch, 114 , , 
power to pay him out of rates, ' 114 
. .presaut day,. 114 , 

TOWN ' HALL, , Bee title" Cokpob ate ' Bxjii:.din0S. 

, TOWN. AND . COUNTBY PLANNING, 115— 122. ^iS'ee in paiticular imder 

: titles To WE" PliANNIH'O AGREEMENT'S WITH OWNEBS ; ToWN PliANUTING 

f AtTTHORITIBS ; ToWN PLANNING SCHEMES. 

advertising, control of, 121 
compensation, 119 

betterment. Bee title Bettbbment. 

exclusion by M. of H. See title Compensation pob Town Planning. 
draft scheme, 1 18 
early legislation, 115 — 116 
general remarks, 116, 117, 122 
interim development, control of, 117 — 118 
“ character zoning,’* 118 
“ density zoning,” 118 
London, 122 

M, of H., submission of scheme to, 118 

transfer of responsibility to, 118 
model clauses, 118 
movable dwellings, 121 

National Housing and Town Planning Council, objects and activities, 122 
Parliamentary consent, 118 
petroleum filling stations, control of, 121 
resolution to prepare a scheme, 116 
regional scheme, 117 
responsibility of local authorities, 118 
for, delays, 118 
ribbon development, 120 — 121 
roads and streets, 120 — 121 

declaration of highways as new streets, 121 
rural zoning, 119 — 120 
statutory undertakers, protection of, 120 
temporary structures, 121 

Town and Country Planning Act, 1932... 116 — 117 

zoning, permanent restriction or prohibition of building development, 120 
private open spaces, 120 

temporary restriction under General Development Order, 120 

TOMN PLANNING AGREEMENTS WITH OWNERS, 123—132 
betterment, 131 — 132 

precedent as to, 128, 132 
common form clauses, 127 — 131 

note as to special. circumstances, 127 
compensation, 131 — 132 

precedent as to, 128, 132 
death duties, 124 — 125 
existing schemes, in, 124 
■■■expenses, "125 ■ ; 
importance of agreements, 124 
in advance of scheme, 124 
individual estates, 126 
London, 132 

power of local authorities and owners to enter into agreements, 123 
precedents, 127 — 131 
p^elimin^!5^ies, 125 

preparation of Tough draft scheme, 126 — 126 

TOWN PLANNING AUTHORITIES, 132— 139 

authorities for preparation of planning schemes, 132 — 136 
authorities by default, 135 — 136 
county councils, 133 — 134 
Joint committees, 134 — 135 

compulsoiy combinations, 136 
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TOWN- PDAIS'Kraa AUTHORlTIES--cow«wwed 

authorities for preparation of planning schemes — coMinued» 
joint committees — continued 

right to become member of, 135 
voiunta^ combinations, 134 
local authorities, 132 — 133 

empowered by relinquishment, 133 
directly, 132— -133 

authorities responsible for enforcement of planning schemes, 136—138 
general development orders, building pending, 137 
power to make, 137 
liability for compensation, 137 
Minister of Health, jwwers of, 138 
power to make supplementary scheme, 137 
revoke or vary scheme, 137 
right to recover betterment, 137 
delegation of powers to town planning committees, 138 
expenses, 138 — 139 

borrowing powers, 139 
charged on general rate, 139 
City of London, 139 

contributions by other local authorities, 139 
what included in, 138 
interim development authorities, 136 
London, 136, 137, 138 

TOWN PLANNINO SCHEMES, 140— 164 
appeals, 154 — 155 
arbitration, 165 
to courts, 166 
M.ofH., 165 

contents of schemes, 142 — 154 

Acts of Parliament, suspension of, 164 
local Acts, 164 

advertisements, control of, 161 

agreements with owners. iSec title Town Planning Agbbbments with 

[Owners. 

betterment, 163 — -164 
building lines, 147 

compensation, exclusion of, 147 
effect, 147 
how^^ 147 

Restriction of Ribbon Development Act, control in lieu, 147 
bye-laws, suspension of, 164 
compensation, 163 

limitation of time for claims, 163 
withdrawal of provision giving rise to claim, 153 
existing buildings, 152 
compensation, 152 
dednition, 152 
warning notice, 152 
model clauses of M. of H., 142 
petrol filling stations, control of, 151 — 152 
regulations and map, 142 

reservation of land for open spaces and other purposes, 142 — 144 
aerodromes, 144 
allotments, 143 — 144 
cemeteries, 144 
private open spaces, 143 

public open spaces, 143 m ' 

restrictions on building and use of land, 147 — 150 ^ 

agricultural buildings, 150 
building density, mstriction of, 149 
density zones, 149 
fiats, 149 
land units, 149 

external appearance, control of, 150 

height of buildings, 160 

minerals, saving for winning of, 148 — 149 
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TOWN PLANNING SCHEMES— 

' contents of sehem 0 s~<m«in^ 

restnofciOBS on bnilding and use of land — corUinued, 

permanent prohibition or restriction of building, 148 
proportion of site which may be built on, 150 
siting of buildings, control of, 160 
temporary restriction pending development order, 148 
use 2 sones, 147—148 
, savings, 152—153 

for Crown lands, 162— 153 

powers of locfid authorities, 162 
statutory undertakers, 163 
works below high-water mark, 162 
streets, 144— -146 

classided roads, restriction of access to, 145 — 146 
closing of public highways, 146 

delegation of responsibility in respect of county roads, 146 
reservation of land for street widenings and new streets, 144 
Restriction of Bibbon Development Act, co-ordination of powers under 

[scheme and under, 146 

street works, execution of, and apportionment of cost, 146 
streets laid out by owners, control of, 144 — 145 
trees, preservation of, 161 
woodlcmds, protection of, 161 

control of development during preparation of scheme, 165 — 158 
general interim development order, 166 

permission, application for, for interim development, 166 — 167 
effect of, 167 

for what local authority may not refuse, 166 
general considerations, 168 
refusal, effect of, 167 
appeal, 167 — 168 

contribution to damage or expense, 157 
zoning proposals, 168 
special interim development order, 166 ; 
enforcement of scheme, 164 
general development ciders, procedure for, 163 
notices, 163 — 164 

advertisements, 164 

registration of interested persons, etc., 163 
who must receive notices, 164 

government departments, etc., 164 
penalties for contravention, 164 

power to make schemes and land to which they may apply, 141 — 142 
approval of scheme by M. of H., 141 
conditions to be satisfied, 141 — 142 
land, urban or rural, built on or unbuilt on, 141 
planning authorised by Town and Cbuntry Planning Act, 1932... 141 
lowers vested in local authorities, 141 
resolution to prepare scheme, 141, 158 — 159 
procedure for making schemes, 168—- 163 
approval by M. of H., 162 
disapproval, 163 
local inquiry, 162 
public inspection, 162, 163 
date of operation, 163 

draft scheme, preparation and adoption, 160“-’! 62 
completion, 161 

^co-operation with interested persons, 161 
copies to interested authorities, 161 — 162 
district valuers, advice of, 161 
printing, 161 
survey, 160 — 161 
making of scheme, resolution, 162 
Parliament, laying scheme before, 163 
resolution to prepare, 141, 158 — 169 
approval by M. of H., 169 

power of M. of H. to require preparation of scheme, 160 
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TOWN PLANNING BCWmm--omtinued, 
procedure for making schemes — continued, 
resolution to prepare — continued, 
revocation, 160 
submission to M. of H,, 162 
validity, 163 

public inspection, what must be available, 164 
purpose, 141 

registers to be maintained, 164 
supplementary orders, procedure for, 163 
schemes, procedure for, 163 
variation and revocation, 155 

by a supplementary order, 155 
scheme, 155 
varying scheme, 155 
varying schemes, procedure for, 163 

TOWN’S MEETINGS. 165— 170 
London, 170 

promotion of bills, 170 
public meetings, 170 
public meetings, 167 — 170 

bye-laws regulating, 168, JSee also title Bye-Laws. 

common law position, 167 

disorderly conduct^ 168 — 169 

dispersal of meeting, 169 — 170 

Public Order Act, 1 93 6 ... 1 69 

unlawful assemblies, 170 

halls for public meetings, provision of, by local authority, 168 
London, 170 
on private premises, 16B 

police, powers of entry, 168 
public open spaces, etc., 167 — 168 
police, powers of, 168 

town’s meetings, 165 — 167. See aho title Adottiyb Acts. 
on promotion of bill in Parliament, 165 — 166 
notice of meeting, 166 
procedure, 166 

under Sunday Entertainments Act, 1932... 166 — 167 
expenses, 167 
extent of Act, 166 
notice of meeting, 166 
procedure, 167 

public local inquiry in rural district, 167 

TRACTION ENGINES. ^S'ee titles Motor Vehicles on Highways j Road 

[Traffic... 

TRADE EFFLUENTS, 171— 180 

Alkali, etc.. Works Regulation Act, 1906, provisions of, 178 — 179 

engine water, fouling of waterworks by, 179 

gas washings, pollution by, 179 

Land Drainage Act, 1930, position tmder, 178 

London, 179 — 180 

P.H. (Drainage of Trade Premises) Act, 1937, not applicable, 180 

P.H. (London) Act, 1936, provisions of, 179. See also title Protection 

.■=.\[0F'.'.SEWBBS." 

sanitary authorities, duties of, 179 
matters not to be passed into public sewers, 172 
mines, effiiient from, 178 ^ 

nuisance, local authority not to create, 177 

owners and occupiers, right to drain into public sewers, 172 — 173 

Public Health (Drainage of Trade Premises) Act, 1937, provisions of, 172, 173 — 

[177 

agreements between local authorities, 176 
with traders, 176 
appeals to Minister, 174 
bye-laws, 174 — 176 

expir3r, 176 .-vt-: , 
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TRADE mmUEmS^-^ontinued, 

Piiblie Health (Drainage of Trade Premises) Act, 1937, provisions oi-Hiontinued, 
■ : . hye4aw8-^ontinued. 

made by M. of H. in default, 175 
*. , maximum discliarge, 175’ 

■ model bye-laws of M. of H., 175 
■ register of interested persons, 175* — 176 
definition, 173 

execution of works for traders, 176 
exemptions, 174 
local acts, adaptation of, 177 
penalties, 177’ 

plans and information to be supplied to local authorities, 176 — 177 

restrictions on discharge of trade effluents, 173 — 174 

right to discharge trade effluents into public sewers, 173 

samples, power to take, 177 

trade effluent notice, 173 

water rights, saving of, 177 

Report of Local Government and Public Health Consolidation Committee, 171 
river pollution by trade effluents, 177 — 178 

certificates that best means used to render liquid harmless, 178 
proceedings against sanitary inspector, 178 
streams, sewage to be purified before discharge into, 178 

TRADE REFUSE. See title Refuse. 

TRADING REVENUE AND FINANCE, 180—186. See also title Accounts of 

[Local Authobities. 

application of revenue, 183—184 

general rate fund, part of, 183 — 184 
governed by enabling Act or order, 183 
merger of accounts, 184 
modem practice, 183 
surplus, none to be carried forward, 183 
maximum charges, 181 — 183. See also title Municipal Undebtakings — 

cemeteries and burial grounds, 183 [** Charging Powers/’ 

electricity supply, 182 
ferries, 182 — 183 
gas supply, 182 
harbours, docks and piers, 183 
markets, 183 
transport, 182 
water supply, 182 
renewal funds, 186 
reserve funds, 185 — 186 
statistics, 180 — 181 
trading deficiency, 185 

on water supply undertaking, 185 
trading revenues, derivation of, 181 

statutory authority, 181 
transfers in aid of rates, 184 
general considerations, 184 
limitation of, from electricity profits, 184 
Parliament, attitude of, 184 
working capital, 186 

borrowing powex’s, 186 

TEAFFIC. ' Se^ title Road Tbaffic. 

TRAFFIC COMMISSIONERS AND GOODS VEHICLES LICENSING AUTHORD 
goods veuicles licensing authorities, 190 — 191 [TIES, 187 — 191 

** accounts to be" kept, 191 
appeal tribunal, 191 

heavy goods vehicles drivers’ licences, 191 
licensing of vehicles, 190 — 191 
A. and B. licences, 190 
C. licences, 190 

goods vehicles, 190. See also title Road Tbaffio — Goods vehicle 

[licences.’* 


[ 11 ] 


Index [VoI. XIU. 

TKAFFIC COMMISSIONBES AND OOODS VEHICSLES LIOENSma AXJTHOEI- 

TIES — continued, 
traffic commissioners, 187 — 190 
appeals, 188 
appointment, etc., 187 
expenses, 188 
issue of licences, 188 
metropolit€wi traffic 188— 189 
municipal public service vehicles, powers as to, 189 
Beiplationa of 1934...189 — 190 
sittings in public, 18$ 

TBAFFIC CONTROL. /See title Boad Tbafmc. 

TRAFFIC OAMAaiNO ROAD SURFACE. Bee title Unbuasokable and 

[Excessive UsEB OF Highways. 

TRAFFIC SIGNALS. title Road Tbapfic. 

TRAFFIC SIGNS. title Road Tbafeic. 

TRAILERS. Bee titles Motob Vehicles on Highways ; Road Tbafpic. 

TRAMWAY SHELTERS. /See title Road Amenities. 

TRAMWAYS AND TROLLEY VEHICLES, 193—208. uUo title Light 

[Railways, 

accidents, notice to be given to M, of T„ 208 
inquiries, 208 
authorisation, 193 — 194 

Light Railways Act, 1896.., 194 
Tx^ways Act, 1870... 193 — 194 
provisional orders, 193—194 
bye-laws of loctd authorities, 201—202 
avoiding payment of faze, 202 

leaving car otherwise than from conductor’s platform, 202 
M. of T.> model bye-laws, 202 
powers of, 202 
penalties for breach, 202 
procedure, 202 

regulations by promoters, 201— 202 
construction, 196—198 

flange wheels, use of carriages with, 197 
motive power, 197 
discontinuance, 198 
removal, 198 

electric tramways, M. of T. mgulations and bye-laws, 202 — 204 
guard wires, 202 — 203 

new lines and equipment, memorandum regarding details, 203 — 204 
car equipment, 203—204 
cleatrance, 203 

overhead electrical equipment, 203 
permanent way, 203 
safeguarding public against danger, 204 
use of electric power, 204 
historical survey, 193 
insolvency of promoters, 198 
lapse of powers, 195 

prolongation of time, 195— 196 

: '-/l0m0 oi'tTmxxw&ys,2OO , . ;a:\ 

notices to be given by advertisements, 200 — 201 « 

rental, 201 
term of lease, 201 
usual covenants, 201 
licences to third parties, 197 

liability of licensee for trespass or damage, 197 
penalty in default of payment of tolls, 197 
local authorities, power to work, 194 

[ 12 ] 


Index 


TRAMWAYS AND TROLLEY VEHICLES— coM<i»«ed. 

Opening, of tramways, 195 

provisional orders, advantage of Special Acts over, 196 
applications for, 194 — 195 
pnreliase of tramways, 198^ — 200 
by agreement, 200 

compulsory purchase by local authority, 198—200 
joint purchase, 200 

payment of purchase money out of rates, 198 
purchase price, 199 
right to possession, 200 
“ tramway tmdertaking,” definition, 199 
valuation, 199 
when may purchase, 200 
“ reserved ” construction, 204 — 205 
tracks not part of highway, 204 
special Acts, 197 
tolls and charges, 196 

parcel carrying, 196 
trolley vehicles, 206-— 208 

certification of routes, 207 — ^208 

extension of powers by provisional orders, 207 

M. of T., memorandum, 207 — 208 

regulations and bye-laws, 207 
special Act required, 206 
usual provisions, 206-— 207 
wages and working conditions, 205—206 
agreement of 1937... 206 
emergency committee, 205 
joint industrial council, 206 
Beport of wages tribunal, 205—206 
revision of agreements, 206 
settlement of disputes, 205 
wage rates, 206 
works committee, 205 

TBAMWAYS, BATING OF. See title Batong of Special Peopebties. 

TBANSPEB OF OFFICEBS, 209-^211 
general considerations, 209 
how transfer can be effected, 210 — 211 

abolition of existing type of authority, 210 
alteration in status of local authorities, 210 — 211 
appointment of person in service of another authority, 211 
review of county districts, 210— 211 

transfer of functions from local authorities to central government depart- 

fments, 211 

“ TBANSITIONAL BENEFIT.” See title “ Means Test.” 

TBANSPOBT. See titles Ambulances ; Boau Tbafpic. 

TBANSPOBT, MINISTBY of, 212—216 
constitution, 212 

local authorities, relations with, 213 — 216 
appeals, 216 

as to maintenance of highways, 216 

removal of obstruction by undertakers, 215 
“ structure,” 216 
restriction of traffic on road, 216 
BriGges Act, 1929, powers under, 216 
experiments on road, 216 
ferries, acquisition of, 214 
“ frontage line ” on classified road, 216 
highways, as to, 213 — 214 
improvement of roads, 214 
regulations and orders, power to make, 216 
Bestriction of Bibbon Development Act, 1935. ..214 
road advisory committee, 213, 216 
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TRANSPORT, MINISTRY 

local authorities, relations with— 
roads, restriction of use of, 214 
salaries of surveyor, etc., grants towards, 214 
tolls, as to, 214 

Truiik Roads Act, 1936, under, 215—216 
London, obligation of metropolitan local authorities, 216 
Minister of Transport, may sit in House of Commons, 213 
sue and be sued, 213 
responsibility for acts of officers, 213 
staff and remuneration, 213 
powers and duties, 212 — 213 

advances to local authorities, 212 — 213 
bridges, as to, 212 — 213 
inquiries, power to hold, 213 
tramways, as to, 212 

transfer of powers from Board of Trade, Ministry of Health and Road 
road fund, control of, 213 [Board, 212 

TRAPS, 216 — 218. titles Highway NinsAiiroES ,* Wilb Bibds. 

traps set for trespassers, 218 
vermin, 218 - 

used for capture or killing of birds, 217 

spring traps, prohibition of, 217—218 
release from ooiidBnement, prohibition under Captive Birds 
[Shooting (Prohibition) Act, 1921 ...21 6 — 217 

TREASURER, 218— 222 

appointment compulsory, 218, 219 
London, City of. j8ee title CiifY oi* Loh©oh. 
county treasurer, 221 
metroi^litan borough councils, 222 
powers and duties, 220 — 221 
borough treasurer, 220 

personal responsibility to burgesses, 220, 221 
county treasurer, 220 
parish council, 221 
urban and rural district councils, 221 
qualifications, 218 — 219 
bankers, 219 
clerk not eligible, 219 
evidence of capacity, 219 
retirement, 219 
security to be given, 219 — 220 
superannuation, 219 
term of office, 219 

THE TREASURY, 222— 225 

cinematograph fund (Sunday Entertainments Act, 1932), 225 
historical survey, 222 — 223 

local adininistration, position with regard to, 223 — 224 
borrowing, 224 
Exchequer grants, 223 — 224 
housing bonds, 224 
money bills, 224 
municipal banks, 224 
rating, 223 

Representation of the People Act, expenses under, 223 — 224 
stock issues, 224 

L.C.C., relations with, 225 ■ ^ 

Public Works Loan Board, 225 * 

stock issues, regulation of, 225 

TREES, HEDGES AND PENCES, 226— 231 
dangerous and fallen trees, 229 — 231 
action for nuisance, 229 — “230 
ownership, in whom vested, 229 
tree falling on highway, liability for, 230 — 231 
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TEEES, HEDGES AND FENCES— 

London, metropolitan borough oownoils, powerg of, 231 

parks, etc., penalties for damaging trees or shrubs in, 231 
roots of trees, damage by, 231 
statutory powers of control, 226— 229 
: under Highway Acts, 226 — 228 

power of cutting, pruning and lopping, 227 
by consent in certain counties, 227 — 228 
prohibition of planting on or near highways, 226 
removal of obstructions, 227 
P.H,A., 1926... 228— 229 

powers as to overhanging trees, etc., 228 — 229 
Koads Improvement Act, 1926, prevention of obstruction of view at 

[corners, 229 

Town and Country Planning Acts, 229 
preservation of trees, 229 

TEBBS, PLANTING OF. Planting or Tbees. 

TBICYCLES. See title Bicvci-es. 

TEOLLBY VEHICLES. .. title Tramways. 

TEOIJGHS. title DrinjKing Fountains ani> Troughs. 

TEUNK EOADS, 233—236 
definition, 233 
general considerations, 233 
Trunk Roads Act, 1936— 

agreements between M, of T. and local authorities, 236 
arbitration, 236 
expenses, 236 

powers and functions of M. of T. and local authorities, 234 — 235 
delegation of powers by M. of T. to local authorities, 235 
Restriction of Ribbon Development Act, 1935, provisions as to, 236 
transfer of property and liabilities, 236 
transitional provisions, 236 

TRUSTS. PAROCHIAL. A^ee title Charitibs. 

TUBERCULOSIS, 237—250 

bovine, 249- See also titles Diseases or Animals ; Milk and Dairies. 
compulsion : milk, provisions as to persons employed in connection with, 247 — 

notice requiring to discontinue, 247, 248 
appeal, 247 — 248 
compensation, 248 
definition of “ milk,’’ “ dairy,” 248 
evidence required, 247 
order for removal, 246 — 247 
application, 246 

examination by practitioner named by court, 247 
payments by authority, 247 
rescission of order, 247 
general considerations, 237 
lectures, etc., 260 

local authorities, powem and duties, 242 — 243 
approval of institutions, 243 
county authorities,, 242 

•advisory committee as to seamen, 242 
extension of schemes of institutional treatment, 242 
treatment in hospitals, etc., 243 ■, . 

Wales. See title Welsh National Memorial. 

London,' 260 
notification, 237—242 

by medical officer of poor law institution or sanatorium, 238 
practitioner, 238 
notification register, 239 
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TUBEROULOSIS---cowfmwetZ. 
notiScation— con^mwed!. 

powers and duties of local authority, 239 — 240 
special duties of 240 — ^241 

expenses, 241 
inquiries to be made, 241 
limitations on action, 241— 242 
quarterly statement to county 241 

scneme, model, 243 — 246 
after-care, 246 
dispensary, 244 

residential treatment, 244— 245 
advice of 246 

home for advanced cases, 244 
hospital, 244 
industrial colony, 244 

medical superintendent, qualifications of, 246 
sanatorium, 244 
village settlement, 244 
visitor, 246 
schools, in, 249 

teachers sufiering from pulmonary tuberculosis, 249 

TUBERCULOSIS OFFICER, 250— 264 
administrative, county M.O.H. as, 260 
duties, 252 — 263 
after-care, 262 

consultant to local hospital, 262 
diagnosis, 252 
dispensary service, 262 
ex-service men, 252 
inquiries and visiting, 263 

insurance medical practitioner, relations with, 253 
silicosis and asbestosis examinations, 263 
general considerations, 260 
London, 254 

professional societies, 264 
qualifications, 251 
status, 251 

TUBERCULOUS COWS. iSec title Milk and D aeries. 

TUBERCULOUS MILK. .See title Milk and Dairies. 

TUNNELS, 256 — 258, See also titles London Roads and Traffic ; Maintenance 

[and Repair OF Streets. 

acquisition by adverse possession, 2$B 

Acts of Parliament conferring powers on local authorities, 266 
classification, 256 

drainage of highways, tunnels for, 268 

liability of local authorities as to road tunnels, 257 — 258 

London. .See title London Roads and Traffic. 

pipes, etc., of . statutory imdertakers, 268 

railway companies, powers of, 256— 267 

roads in tunnels under railways, 267 

subsoil, ownership of, 255 — 256 

tunnelling by owner of, 266 
tramways, 268 

TURNPIKE ROADS. 5ee title Roads CEiASSifioation. 

TYPHOID. /S'ee title Infectious Diseases. 

TYPHUS FEVER. /S'ee title Loteotious Diseases. 

ULTRA VIRES, 269—286 

application of doctrine, results of, 284 — 285 
to contemplated acts, 285 — 286 
contracts, 284 — 286 
conveyances, 285 

persons dealing with a local authority, 286 
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ULTRA VIRES — continued, 
bye-laws,.' 279-— 284 . 

general teonsideratioBS, 279 ' 

' , severability of .valid part, 284 ' , ; 
validity, esseiitials 'for, 279—280 
' certainty of terms, 281—282 . ■ 

‘ reasonableness, '283 — ^284 .. 

. statutory authority, . 280 

local authorities, application of doctrine to, 260, 286 
contractual powers, limitations of, 267 — 272 
' capacity, 267 — 269 

arising from nature of local authority, 267 
gratuitous agreements, 269 
monopoly rights, 269 
prohibited by statute, 267 
purporting to release an obligation, 268 — ^269 
severability of contracts, 269 
form, 270 — 272 

curing of defects, 271 — 272 
Government department, consent of, 271 
seal, common law rule as to, 270 — 271 
standing orders, compliance with, 271 
general considerations, 261 — 262 
London, 286 

money, expenditure and borrowing of, 262 — 266, 286 
authorised expenditure, 263 — 265 
advertising, 263, 286 
parliamentary bills, 263 — 264, 286 
salaries, 264 
earmarked funds, 265 
power to borrow money, 265 — 266, 286 
surplus from rates, 262 
unauthorised expenditure, 264 — 265 
entertainment, 264 
legal expenses, 265 
travelling, 265, 286 

property, acquisition of, 272 — 277, 286 
land, 272—273, 275, 286 
compulsory powers, 273 
gifts, acceptance of, 272 — 273 
Government department, consent of, 273 
mortmain, 272 

powers imder L.G*A., 1933. ..272 
charter, 272 
personalty, 273 

property, dealings with, 273 — 277, 286 
alienation, 276 — 277 
easements, 277 
gift, 276 
leasing, 277 
mortgage, 277 

restrictive covenants, imposition of, 277 
superfluous land, 276 
chattels, 274 

dedication as a highway, 275 
expenditure on property, 273 
Lands Clauses Acts, 275 
restrictive covenants, 274 — 275 
# surplus land, 274 — 275 
® use of property, 274 

temporary use, 275 
meaning of doctrine, 259 — 260 
torts, 277—279 

Acts known to be ultra vires, 279 

ultra vires in themselves, 278 — r279 
liability of corporation for tortious acts of agents, etc., 277 — 278 
statutory prot^tion, 279 
“ within the scope of authority,” 278 
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UNCLASSIFIED: ROADS. 8m title Roads CDASsmoAnoN. 

UNDERO-ROUND BOOMS, titles Ckldab DwBDLmos ^ Insanitary Hodses j 

[SANITARy CoNVBNlBHCBS ; ' SdUM OlBABANOB. 

UNDER-SHERIFF. 8m title Shbbib'rs. 

UNEMPLOYMENT, 287— 298 

children, xmemployed, loced education authorities and, 292 
grants to local authorities based on unemployment, 297—298 
historical survey, 287 — 288 

public assistance authorities and unemployed persons, 296 — 297 
outdoor relief, 297 
recovery of expenditure, 297 
right of appeal as to application of Act, 297 
suspension of Act, 297 

workhouse, condition that applicant shall become inmate of, 297 
unemployment assistance, 288, 292 — 296 
adnunistration and finemce, 293— 294 
advisory committees, 293 
allowances, 295 — 296 

qualifications for, 295 
scale, 296 

“ specifid diflSculty ” cases, 295 
appeal tribunals, 294 
local authorities, connection with, 293 
persons to be assisted, 294— 296 
trainmg courses, 296 

Unemployment Assistance Board, 288— 289, 293 
Fund, 294 

work centres, 296 

unemployment insurance, 289—292 

adzxunistration and ^ance, 29'1- — 292 
benefits, 290 — 291 

disqualification, 290—291 
scale, 291 

statutory conditions, 290 
contributions, 290 
insurable employment, 289 
insured persons, 289—290 
powers of Minister, 292 

UNEMPLOYMENT RELIEF WORKS, 298— 302 
Agricultural Land Utilisation Act, 1931. ..300 
Assistance Board, 300 
Exchequer grants, 299 
historical survey, 298 — 299 
early legislation, 298 
Public Works Facilities Act, 1930. ..299 
Special Areas Acts, 300 — ^302 

Commissioners, appointment of, 300 
powers of, 301 
factories, provisions as to, 301 

Treasury assistance, 302 
powers of commissioners, 30l 
Unemployment (Belief Works) Act, 1920... 299 

UNREASONABLE AND EXCESSIVE USER OF HIGHWAYS, 302—304 
negligent user at common law, 302 r 

Road Traffic Act, 1930... 302— 304 . 

highway authorities* powers under, 302 — 303 
excessive weight, liability for, 303 
** other extraordinary traffic,*’ 303 
recovery of expenses, 303—304 
** road,” definition of, 303 
London, 304 
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'UNSOUND FOOD, 304— M-O.. .; . 
administrative authorities, 306 
eommoii- law offences, 306 
contamination, precautions against, 307 
dfe&iition, 305 

examination and seizure, 306 — 307 

food poisoning, 307 ^ 

general considerations, 304 — 306 

ice-cream, 307 — 308 

importation, 309 

London, 309 — 310 

manufactured and potted foods, 308 

meat,, 308— 309 

milk, 308 

shellJSsh, 309 

statutory offences, 305 — 306 

depositing or consigning unsound food, 305 
regulations of M. of H., breach of, 306 — 306 
selling or offering, etc., unsound food, 305 

UNSOUND MIND, PERSONS OF. See titles Peesons oe Unsound Mind; 

[Rate-Aided Persons of Unsound Mind. 

URBAN DISTRICT COUNCIL, 310—319 
constitution and membership, 311 — 314 
chairman and vice-chairman, 312 
councillors, 312 — 314 

acceptance of office, 313 
access to accounts, 314 
disqualifications, 313 
elections, conduct of, 314 
failure to attend meetings, 313 — 314 
legal proceedings, authorisation to conduct, 314 
qualifications, 312 
resignation, 313 
term of office, 312 
vacancies, casual, 314 
status, 312 
functions, 315 — 317 

county councils, of, 317 
general considerations, 316 — 316 
parish councils, of, 315 — 316 
under L.G.A., 1929...316 
P.H.A., 1936,. .316 
historical introduction, 310 — 312 
meetings and proceedings, 314' — 315 
committees, 316 
interest, 316 
procedure, 314 — 315 
standing orders, 315 
miscellaneous, 318 — 319 
conferences, 318 
financial provisions, 319 
^ts, 319 

inspection of documents, 319 
offices and buildings, 318 
returns, 318 

officeft and staff, 317 — 318 
• appointment, 317 

deputies, standing, 317 
temporary, 318 
disqualifications, 317, 318 
legal proceedings, conduct of, 318 
medical officers of health, 318 
sanitary inspectors, 318 
security to be given, 318 
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UEBAN DISTRICT COUNCIL ACGOVWTB, ^20--n22 
abstract/published,. 322 
date to which to be made up, 321 

' ' ' loim aud orgamsatm^ — -322 

general rate fund account, 320 — 321 

regulations, Accounts (Boroughs and Metropolitan Boroughs) Regulations, 

■ , . [l930,...S2r 

power of M. of H. to make, 321 
under District Auditors Act, 18 79... 321 

URBAN DISTRICT COUNCIL, CHAIRMAN OF. See title Chairman or Ub^an 

[District OoHNcii*. 

URBAN DISTRICT COUNCIL, CLERK TO. ^ee title Chere: to Urban District 

[CocNCin. 

URBAN DISTRICT COUNCIL, SURVEYOR TO. ^ce-title Sitbreyor or District 

■; .. [CO'TJNOII.S,; 

URBAN DISTRICT COUNCILLOR, ^ee title District Cotjncillob. 

URBAN DISTRICT COUNCILS ASSOCIATION, 323—324 
conference, annual, 324 
executive council, 323 — 324 
expenses, 323 
formation, 323 
functions, 323 
local associations, 323 
membership, 323 

recognition by Parliament and Government departments, 323 
representation on other bodies, 324 

URBAN DISTRICT, MEDICAL OEPICER OP HEALTH. >ee title Medicai. 

[Officer of Health. 

VACANCY, CASUAL. title Cashai. Vacancy. 

VACCINATION, 326—330 

functions of county and county borough councils, 325 — 326 
vaccination districts, formation of, 326 — 326 
officers, appointment of, 326 
stations, provision of, 326 
general considerations, 325 
London, 329 — 330 
parents, duties of, 326 — 327 

vaccination, duty of, 326 
exceptions, 326— 327 
public vaccinator, 328- — 329 

contacts, free vaccination of, 329 
contract between council and, 329 
duties, 328 

lymph, provisions as to, 328 
non-resident, payment for vaccinating, 329 
postponement of operation for ill-health, 329 
qualifications, 328 
vaccination officer, 327 — 328 

monthly list of births sent to, 327 
reminder sent by, 327 
tenure of office, 327 — 328 
unvaccinated child, removal of, 327 

VAGRANCY, 330— 331 ■ 

children, vagrant, education of, 331 ^ 

common lodging houses, management and control of, 331 

general considerations, 330 

lodging in outhouses, 330 — 331 

:nuisances,^';33I'''v..--: , 

gipsy encampment, 331 
pitching booth, stall, etc., 331 
Vagrancy Act, 1824, offences under, 330 — 331 
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VALUATION LIST, 332—347 

correction of errors, 345 — 346 ' 
appeals to quarter sessions, 346 
by assessment committee, 345 . 

rating authority, 346 — 346 : ■ . 
default in preparation of list, 346 ■ 
evidence of valuation list in force, 346 

hearing of proposals, 346. See also title Assessment Committee, 
deposit of list, 342 
derating, claim for, 346— -347 
amendment of list, 347 
premises entitled, exclusion of, 346 
proposal, 347 
effect of, 335 

general considerations, 332 
gross value, 335, 336— 337 

“ hypothetical tenant,” 337 
services by landlord, 337 
hereditaments, definition of, 332 

when separately rateable, 332 — 336 
decided cases, 333 — 336 
under derating Acts, 333 
inspection of list, 343 — 344 
net annual value, 335—336 
rateable value, 335 — 336 

agricultural property, 336 
Government property, 336 
railway property, 336 
notices, service of, 341 

authority, local or public, service on, 341 
proceedings, authorisation of, 341 
vacant premises, 341 
objections to draft list, 342 — 343 
preparation of> 337 — 340 

rules made by M. of H., 337 — 338 
agricultural property, 338 
approval out of time, 340 
corrections, etc., 338, 340 
declaration and certificate, 339 
draft list, additions to, 339 

copy to assessment committee, 339 
form of list, 337 

freight transport hereditaments, 338 
order of entries, 337 
railway property, 338 

“ Beeord of Total Rateable Values,” 338 — 339 
railways, 347, /See also title Railways, Batino oe. 
returns, power to require, 340 — 341 
false return, 340 
form of return, 340 
questions, what may be asked, 341 

which must be answered, 340 — 341 
valuers, employment of, 341 
revision of draft list, 343 

valuation list, 344 — 345 

proposal for amendment, 344 > 
form, 344 — 345 
hearing, 344 
notices, 346 

0 successive proposals, 344 

9 „ returns to assessment committee, 345 

uniformity in valuations, 342 

VALUATIOlSrS FOR BATING, 348—365 
example valuations, 369 — 366 
advertising stations, 359 — 365 

agricultural land and building: aee title Bating ow Special Pbopbbties. 
brickworks ; see title Bating of S3?eoial Peopbbties. 
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VALUATIONS FOB BATING— «on«im/.c(?. 
example valuations — continued, 
cinemas, 364 — 365 
houses, 360 — 361 
industrial premises, 363 — 364 

licensed premises. See title BATiHa -oi* SpeciaIi Pbopeki?ie'S., 
mines. title Bating of Special Profebties. 
shops, 361 — 363 
theatres, 364 — 365 
general considerations, 348 — 349 
guidance, 349 — 351 

extent of hereditaments, 349 
“ occupation,” meaning of, 349 — 350 
quantum of valuation, 360 — 361 
actual rent, 350 — 351 
weekly rentals, 351 
hypothetical tenancy, 350 
returns from owners, etc., 351 
statutory rental, 351 
methods, 352 — 359 

accountancy method, 356 — 369 

method of calculation, 366 — 369 
apportionment, 369 
where inapplicable, 366 
comparative method, 352 — 353 
floor area, 362 — 363 
fluctuations of rental value, 363 
individual valuation, importance of, 363 
market value, 352 
rents of similar premises, 362 
structural method, 363 — 356 
capital value, 353-355 

effective, 355— 356 

buildings rated separately from land, 356 
cost as a guide, 354 
interest, 364, 356 
machinery, 364 
“ silent ” factories, 355 

VALUER, 365— 367 

appeals to quarter sessions, appointment by court on, 366 

parties on, 367 

appointment, 365. See also title Bating and Valuation Officebs. 
Central Valuation Committee, recommendations of, 367 
duties, 366 

inspection of valuation, 366 
London, 367 

proceedings, authorisation of, 366 
qualifications, 366 


VEHICLES, LIGHTS ON. See titles Motob Vehicles on Highways; Road 


VENEREAL DISEASES, 368— 372 
approved scheme, 369 — 370 

inspection by M. of H. officers, 370 
laboratories, terms of approval of, 370 
modifications, etc., 370 
general considerations, 368 
local authorities, powers and duties of, 369 
■ London,: 372 . 
officers, 371—372 
prevention of, 370 — 371 
ablution centres, 371 
self-disinfection, 371 
voluntary societies, 371 
seamen, treatment of, 372 


[Teaffic. 



VENTILATION. See title Building Bye-Laws. 
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VEBMIH V ^ titles :M 

VEEMINOUS ARTICLES, HOUSES, PERSONS, PREMISES. See^ title DmN- 

' firsicfMOH. 

VESTRIES, Zn--ZU, ' ' 8ee uUo mB’Pj^iBM.^ 
civil functions and powers, transfer of, 375 
L.O.A., 1804 and 1033, effect of, 374-^376 ■ 

.'..'London, 375 ' 
meetings, 373 • 

. .'present position, , 375 
' rural parishes, 373 — 374 
select, 373 
urban parishes, 374 
Vestries Acts, 1818 — 1853. ..373 

VETERINARY' INSPECTOR, 375—379 

functions under Agriculture Act, 1937. ..376 — 377 

Diseases of Animals Acts, 376— 377 
Food and Drugs Act, 1938... 3 77 — 378 
foods other than milk, 378 
milk, 377—378 

Riding Establishments Act, 1930... 3 78 — 370 
general considerations, 375— 376 
superannuation, 377 

VICE-CHAIRMAN OF COUNTY COUNCIL. See title Chairman of Cohoty 

[COHNOIIi. 

VICE-CHAIRMAN OF RURAL DISTRICT COUNCIL. See title Chairman of 

[Rubai. District Council. 

VICE-CHAIRMAN OF URBAN DISTRICT COUNCIL. See title CHAiR3ktAN of 

[Urban District Council. 

VILLAGE GREENS, 370 — 381. See also titles Commons ; Parish Meeting. 
deffnition, 370 
enclosure of, 380 
fuel allotment, 381 
games, custom as to, 381 
London, powers of City Corporation, 381 
management of, 380— 381 
parish cotmcil, powers of, 380 — 381 
where'none, 381 
“ town greens,” 380 
t5rpes of, 379—381 
use of, 380 

VILLAGE PUMPS, 382—383 
closing of, 382 — 383 
interference with, 382 
local authority, powers of, 382, 383 
parish council, powers of, 382 — 383 
ponds, 382 

rate, exclusion of, 383 
supply of water, 382 
well on private ground, 382 

:. . COMMITTEES.; ' See titles, .Hospital Authorities.' ,• Liobnseu.: Houses ; 

' [AN» H0SmALS ;,;'.MEl«TAL...H0S 

VOLUNTi\pY FIRE BRIGADES. /See title Fibs Protection. 

VOLUNTARY HOSPITALS AND INSTITUTIONS, 384—380 
local authorities, agreements with voluntary hospitals, 385 — 386 
maternity and child welfare, 385 
poor law, 386 
school medical service, 386 
treatment of tuberculosis, 385 
venereal diseases, 386 
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VOLUNTABY H08PITAIJ3 AISD mmrmiO'NS—contmned. 

local authorities, consultations with voiimtary liospitals, 388— 389 

practice, 389 

P.H.A., 1936, powens under, 388—389 
grants to voluntary organisations, 38S 
blind, 388 

maternity and child weHate, 388 
mental defectives, 388 
tuberculous persons, 388 

King Edward ’VTLI Welsh Mationa! Memorial Assocla- 

ftioii, 388 

relation to district nursing associations, 386 — 387 
domiciliary midwifery, 386 
home nursing of sick poor, 387 
maternity and child welfare, 386 — ^387 
voluntary organisations, 384— 385 
subscriptions to voluntary hospitals, etc., 387— 388^ ^ ^ ^ 

VOLUNTARY SCHOOLS. /See title Nok-Pbovided Schools. 

VOUCHERS. /See title Audit. 

VOTERS. See title Local Govubhment Electobs. 

VOTING PAPERS, ^ee title Elections. 

WALLS, PARTY. /See title Buildinq Bye-Laws. 

WAPENTAKES. /See title Huistdbeds. 

WARES: /See title Alteeation OF Wabds. 

WAR MEMORIALS. See title Memobials, Wab and Otheb. 

WASHHOUSES. See title Bath[S ae3> Washhouses. 

WATCH COMMITTEE, 391— 393. See also titles Chiep Constable; Police; 

[Standing Joint Committee. 

borouflrh council, relationship with, 391 
police, functions as to, 392 
constitution, 391 
fire protection, .393 
London, 393 

miscellaneous functions, 393 
returns to Home Office, 392—393 
rules, of, 393 
state of crime, of, 392 

WATER AUTHORITIES. /See title WatEb Supply. 

WATER-CLOSETS. See title Closets ; Sanitary Conveniences. 

“ WATER SUPPLY, 394 — 419. See also titles Committees ; Joint Boards. 
damage by, not cut off, 404 
entry of premises, power of, 416— 416 
factories, supply of drinking water in, 416 
finance, 408 — 411 

capital, raising of loans, 408 
statistics, 408 
charges, 409 

domestic, 409 

common communication pipes, 411 

meter supplies, 410 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

hire of meter, 410 i 

repairs, 410 — 411 
profits, 408 — 409 
rates, 409, 411— 413 \ 
duty to levy, 410 

standpipe, charges for supplies by, 411 
historical note, 394 — 396 
houses, damage to, not cut oil, 404 
new, supply to, 413 
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WATEB SUPPLY — continued^ 

houses, oeoiipied, supply to, 413 — 414 
owner, obligation of, 414 
appeal, 414 — 415 

» two or more on common pipe, 414 
. local authorities, duties of, 401 — 406 
distribution of supplies, 401 
limits of supply, 401 
. . statistics, 402 

supplies, how provided, 401 — 402 
to outside areas, 401 
parish councils, powers of, 406 
pollution, protection of supplies from, 404 — 405 
bye-laws, power to make, 405 
cistern, tank, etc., water from, 405 
gasworks, fouling by, 405 
general statutory protection, 404 
powers as to waterworks, 403 — 404 
public wells, pumps, etc., vesting in authority, 405 — 406 
quality of supply, 404 
right to demand supply, 402 — 403 
imder P.H.A., 1936... 403 

Waterworks Clauses Act, 1847. *.402 
London, 418 — 419. See also title METEOPOLiTA3sr Water Board. 
mains and.pipes, 406 — 408 

inhabitants, duty to lay communication pipes, 407—408 
local authorities, duty to lay communication pipes, 406 — 407 
power to lay mains, 406 

non-statutory water companies, restrictions on rights and powers of, 396 
obstraetioh of enforcement of statutory provisions, 416 
work, 416 

sale, etc., of water or waterworks to local authority, 418 
sources of, 397 — 400 

artificial rivers and streams, rights of adjoining proprietors, 398 
natural streams, 397 

acquisition of water rights, 397 
diversion of, 398 
interference with water, 397 
in whom right of enjoyment vested, 397 
riparian owners, lower, rights of, 397 
other, rights of, 397 
unauthorised user, 397 
undergroimd sources, 397 
protection of, 399— 400 

private Act, precedent for claoBe in, 400 
proposals of Central Water Advisory Committee, as to — 
compensation, 400 
control, 400 

underground water, 399 
pollution of, 399 

rule in Bradford Corporation v. Pichha^ 399 
Chasemore v. Eichards, 399 
statutory provisions, 395 — 396 

Supply of Water in Bulk Act, 1934... 395 — 396 
Waterworks Clauses Acts, 1847 and 1863... 395 
water companies, 396 

statutory powers, how obtained, 396 

what comprised by, 396 
waste, prevention of, bye-laws as to, 416 — 418 
inteitference with meters, etc., 417 
• ofiences, 418 
testing of fittings, 417 
water rates, 411—414 

compounding, 412 — 413 

guarantee by local authority to water company, 413 
how payable, 411—^412 
recovery, 412 

vrater rights, acquisition of, 397 
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WATBBCOUKSES, 420—423. ■ See also titles Ditches ; Lan-i> DBAmAGB ; Polbu- 

[TION OF RiVEKS, 

cleansing orders, 421 
culverting, 422 

obligation of owner or occupier, 422 
plans to be submitted, 422 
powers of local authority, 422 
■■'."definition, 420— 421 , 

local authorities empowered by P.H.A,, 1936... 420 
limitation of powers, 420 
London, 423 
ofiences, 421 

depositing rubbish, etc., 421 
nuisance, permitting, 421 
parish councils, powers of, 421 
pollution, protection from, 423 
P.H. A., 1936, provisions of, 420 

WATERING OP ROADS, title ScAVENomc. 

WATERING PLACES. See title Advebtising by Local Authobities. 

WATERWORKS. See title Wateb Supply. 

WEEDS, INJURIOUS. /See title Ihjubious Weeds. 

WEIGHTED POPULATION. See title Genebal Exchequeb Gbants. 

WEIGHTS AND MEASURES, 424— 433 
Board of Trade, powers of, 426— 426 
controller of standards, 426— 426 
. duties of Board, 426 

food, short weight and measure in, 428 — 429 
bread, 428 
defences, 428 
manager, position of, 428 
pre-packed food, 428 
prosecutions, 429 
* general considerations, 424 
inspection of, 427 

local authorities, Acts enforced by, 426— 426 

administering statutory provisions, 426 
duties of, 426 

Regulations enforced by, 426 
London, 420, 432 — 433 
milk, sale of, 430 — 431 
net weight, goods to be sold by, 429— 430 
bread, 430 
exemptions, 431 
meat, 430 

pre-packed foods, 429, 431 
penalties, 431 
prosecutions, 431 
sand and ballast, 431-^32 
systems of, 426 — 427 

trade contracts to be based on standards, 426 
verification of, 427 — 428 
feesfor, 427 — 428 

■WEIGHTS AND MEASURES, INSPECTOR OP. title Ixspectob^ of Weights 

[and Mbasubes. 

WELPARE OP THE -BLIND. , See title 

WELSH BOARD Of HEALTH, 433—436 ' . 
constitution, 433 
consultation by M. of H., 436 
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WELSH BOARD OF HEALTH — mntinued^ ■ 

„ fmctioi|s, . 434— 435 . , 

blind welfaxe, 435 . 

!iealth,.434—4a6": 
peor law,:,'434,:,435 : ' 

■tnbercniosis. ■ iS'ae title Wblsh NatiohaIi Mbmoeial AssociATioNi 
how administered, 436 
ojfficera, 434 , 

WELSH NATIONAL MEMORIAL ASSOCIATION, 437— 438 ' 

,, . address, A37 
borrowing powers, 438 
Constitution, 437 
executive body, constitution, .438 
gi*ants, apportionment of, '437 

King Edward VII. Welsh National Memorial Association, 437 
local authorities, contributions by, 437 — 438 

scheme, 1933— 1937.. .438 

loans by, 438 
superannuation fund, 438 
tuberculosis, arrangements as to, 437 

WHIRLIGIGS. See title Roundabouts, 

WIDENING OF STREETS, See title Road Improvements. 


WIDOWS’, ORPHANS’ AND OLD AGE PENSIONS. See titles Old Aob Pensions 

[Committees ; Orphans’ Pensions. 


WILD BIRDS, 439—443 
administration, 443 
committees, 443 

county and county borough councils, 442 
expenses, 443 
definitions, 439 
London, 443 
ofiences — 

defences, 440 

demanding name and address of offender, 440 
eggs, 441 

forfeiture of bird or egg, 441 

green plovers, 441 

Home Secretary, powers of, 441 

hooks, 441 

lapwings, 441 

larks, 441 

occupier or owner of land, 440 
peewits, 441 
, quails,. 442'' ^ ■ 

sale alive, 441 

shooting, catching, etc., in close season, 440 
trap on pole, etc., 441 
variation of close season, 441, 442 
venue, 440 
wild duck, 441 — 442 
geese, 441 — 442 
protection orders, 442 
advertising, 441, 442 
local interests to be consulted, 442 
practice, 442 
statutes, list of, 439 


WIRELESS, 4^— 445 

bye-k-ws for prevention of danger, 443 — 444 
nuisance, 445 

loudspeakers, 445 
model forms, 445 
provisions, 445 
who may make, 445 
obstruction, 444 

London, 445 

[ 27 ] 


Index 


WOODLAjros, HATING OF,' ^ee title RAXiNa os Spboiai.; Pbopbbtibs. , 

WOODS. ;S?ee title Debating, 

WORKHOUSE, See title iNSTmmoHAZi Reiibe, 

WORKING BALANCES. title Rate E^^ 

WORKMEN. jS'ee titles Staff ; Wobksien’s Compensation. 

WORKMEN’S COMBENSATION, 446—447 
London, 447 ' 

public assistance, recovery of relief, 446 

relief on loan,” 446 — 447 
statutes, list of, 446 

WORKS COMMITTEE, 447— 449 
advantages, 447 — 448 
duties, 448 

financial practice, 449 
functions, 447 
London, 449 
membership, 449 
reports to council, 449 
sub-committees, 448 

WORKS DEPARTMENT. See titles Bobough Engineeb and Subveyob ; 

[County Engineeb ; Subveyob of Disteict Councils. 

WORKSHOPS. title Debating. 

YARDS. See title Repaik of Roads. 

YELLOW FEVER. See title Infectious Diseases. 

YOUNG PERSONS. See title Infants, Childben, and Young Pebsons. 
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